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| nt roduction

1. On 30 July 1993, KUWAIT O L COWANY (K. S.C )1/ (“KOC' or the
“Claimant”) filed with the United Nations Conpensati on Conm ssion (“UNCC
or the “Commission”™) a claimreferred to by the Claimant as the “Wel|

Bl owout Control Claini (the “\WBC Clainf). 1In this claim which was
submitted on the category “E’ (corporate) claimform the Clai mant seeks
conpensation in the amunt of US$951, 630,872/ for the costs it allegedly
i ncurred in:

a. the planning for the work anticipated on the return of the oil
fields of Kuwait to KOC;

b. the work performed to extinguish the well-head fires that were
burning upon the withdrawal of Iraqi forces from Kuwait;

c. the initial sealing of the wells to stop the flow of oil and gas;
and

d. the making safe of the well heads so that work on the
rei nstatenment of production could be started.

2. The work described above is referred to by the Claimant as the “Well
Bl owout Control (*WBC ) Exercise.”

3. According to the Claimant, the WBC Claim “represents the first claim
of [KOC] to be presented to the [UNCC] in respect of direct |oss, damage or
injury suffered by KOC as a result of Iraq s unlawful invasion and

occupation of Kuwait.” The Claimant states that the WBC Claimis presented

wi t hout prejudice to the remainder of the clainms which wll

be made by KOC (e.g., in respect of the danage to, and destruction of
facilities such as gathering centres, pipeline systens, tank farmns
and export term nals), or indeed to those claim which will be nmade
by others involved in the oil and petrochem cal industries in
Kuwai t . ”

4, The initial subnmission filed by the Claimnt consists of five volunes

of docunents and a videotape. Volune 1 contains, inter alia an “E’ claim
form the Statenent of Claim the Annual Reports of Kuwait Petrol eum
Corporation (“KPC'), the parent conpany of KOC, and its affiliates for the
financial years 1989/1990 and 1990/ 1991, statenents by officials of KPC and
KOC regardi ng the preparation for and the execution of the WBC Exercise,
and a statement on the sane subject by M. Thomas Hei schman, Project
Director at Bechtel Ltd. (“Bechtel”), the company that was retained by KPC
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to manage, inter alia, the WBC Exercise. Volunme 2 contains an |ndependent
Accountants’ Report, prepared by Touche Ross & Co., nenmber firmof Deloitte
Touche Tohmatsu International (the “Accountants”), on the costs incurred by
the Claimant in respect of the WBC Exercise. Volunme 3 contains the

Appendi ces to the Accountants’ Report.

5. The Cl ai mant explains that it has submitted “copies of certain of the
princi pal (anpbngst very nmany) contracts which relate to the WBC Exerci se
[and] summaries, prepared by KOC of all the principal contracts.” Volune 4
contains the copies of the principal contracts: a letter of intent (and
several extensions thereof) headed “Programre Managenent Contract GO lfield

Restoration Project,” addressed on 7 Novenber 1990 by Kuwait Petrol eum
International Ltd. (“KPI”), a subsidiary of KPC to International Bechte
Inc. and agreed to by the latter on 9 Novenber 1990; a contract for project
managenent and rel ated services dated 12 March 1991 between KPC and
Bechtel ; an agreenment dated 25 February 1991 between the Governnent of the
State of Kuwait and Red Adair Conpany, Inc. relating to firefighting at oi
wells in Kuwait; an agreenment signed on 27 February 1991 between the
Governnment of the State of Kuwait and Boots & Coots Ltd. relating to
firefighting at oil wells in Kuwait; an agreenment dated 15 February 1991
bet ween the Governnment of the State of Kuwait and Wld Well Control Inc.
relating to firefighting at oil wells in Kuwait; and an agreenent dated 28
February 1991 between the Government of the State of Kuwait and Safety Boss
Ltd. relating to firefighting at oil wells in Kuwait. Volume 5 contains
summari es of 15 other firefighting contracts and 15 support contracts.

6. The video, 36 mnutes long, is made by the I MAX Corporation and is
entitled “Fires of Kuwait.” It provides an account of how the oilfires in
Kuwait were extingui shed.

7. The Claimant’s initial subm ssion contained only a fraction of the
docunentation in its possession in support of the Claim The Statenent of
Cl ai m explains the rationale of this decision as follows:

“[Clopi es of neither the accounts which have been exam ned, nor of

t he supporting invoices, have been attached to the [Accountants’]
Report. However, that docunentation has been retained by KOC and can
be produced if required by the Comm ssion. |Indeed, the sane is true
of any other docunentation to which the Conm ssion m ght wish to
refer, but which has not been submitted in conjunction with the WBC
Claim KOC is mndful of the considerable docunentary burden with

whi ch the Commi ssion and the Panels appointed by it will have to
contend in considering claim by those other than KOC or the other
compani es involved in the oil industry in Kuwait. Potentially, the

whol e of the docunentation whichcould be submtted in support of the
WBC Cl ai m al one, quite apart fromfurther clainms which KOC will
submit, is vast and could not feasibly be dealt with other than on a
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conputerised basis. KOC, together with their consultants and | egal
advi sers, have therefore devoted consi derabl e thought to the types
and depth of docunentation to be submitted in conjunction with the
WBC Claim Clearly a balance had to be struck.”

(Enphasis in original.)

8. At its twelfth session, on 23 March 1994, the Governing Council of
the Commi ssion (the “Governing Council”) mandated the secretariat to
comrence the processing of the WBC Claimand to include it in one of the
Executive Secretary’s reports to the Governing Council in accordance with
article 16, paragraphs 1 and 2 of the Provisional Rules for Clains
Procedure3d/ (the “Rules”). In conpliance with this mandate, the Executive
Secretary on 26 October 1994 reported the WBC Claimto the Governing
Council .4/ Followi ng the procedure established by article 16, paragraph 3
of the Rules, a nunber of Governments submitted their infornmation and views
on the Executive Secretary’s report for transm ssion to the Comr ssioners
pursuant to article 32, paragraph 1 of the Rules.

9. At its sixteenth session, on 22 March 1995, the Governing Council
appoi nted a Panel of Comni ssioners conposed of M. Allan Philip as Chairmn
and Messrs. Bola A Ajibola and Antoi ne Antoun as Conm ssioners (the
“Panel”) to review the WBC Claim This report contains the recommendati ons
to the Governing Council by the Panel so appointed, pursuant to article 38
(e) of the Rules.5/

10. Subsequent to the appointnent of the Panel, on 7 June 1995, the

Cl ai mant submi tted suppl enentary evi dence consisting of copies of
docunents, including mlitary orders, that it states were left behind by
the retreating Iraqi forces. The Claimnt states that “th[e] Subm ssion
does not vary the WBC Claimas originally submtted, either as to anount or
in other material respects. [ ] The purpose of th[e] subnmissionis to
provide the Comm ssion with documentary evidence not available at the tinme
when the WBC Clai mwas originally prepared.”

I . PROCEEDI NGS

11. On 27 Novenber 1995, the Panel issued its first Procedural Order. In
view of the conplexity of the issues raised, the volunme of the
docunent ati on underlying the Claimand the anmount of compensati on sought by
the Cl aimant, the Panel decided to classify the WBC Claimas an unusually

| arge or conplex claimw thin the neaning of article 38 (d) of the Rul es6/
The Panel instructed the secretariat to transnmt to the Government of the
Republic of Iraq (“lraq”) the docunments filed by the Claimnt in the WBC
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Claim as well as relevant additional docunents filed in other Kuwaiti
public sector oil conpany clainms. The Panel also invited the Claimnt to
respond by 19 February 1996 to extensive interrogatories by the Pane
annexed to the Procedural Order and requested lraq to submt by 22 Apri
1996 its response to the Statenment of Claimand rel ated docunmentation,
together with any documentation Irag mght wish to rely on in the present
proceedings. Iraq was al so requested to submt by the same date its
comrents on the answers to the interrogatories to be received fromthe

Cl ai mant .

12. On 19 February 1996, the Claimant submitted its Responses to the
interrogatories. Pursuant to paragraph 13 of the Procedural Order of 27
Novenber 1995, the Claimnt’'s Responses were transmtted to Iraqg upon
receipt. Ilraq submitted its Response to the Statenent of Claimon 22 Apri
1996. Iraq’'s subm ssion consisted mainly of |egal argunent relating to the
Commission’s jurisdiction and Iraq’s liability, as well as of remarks on
the technical and financial aspects of the Claim

13. On 14 May 1996, the Panel issued its second Procedural Order,
requesting the Claimant to reply by 28 June 1996 to the further questions
and requests by the Panel annexed to that Procedural Order and inviting
Iraqg to submt by the sane date any further witten subnm ssion and evi dence
that it wi shed the Panel to consider in the present proceedings. 1In the
sane Order, a date was set for the oral proceedings. The Panel also
indicated that it intended to have an on-site inspection perfornmed in
Kuwait by a verification teamto review the accounts, invoices and other
document ati on underlying the WBC Cl ai m

14. On 27 June 1996, Ilraq filed a further witten subm ssion containing
its comments on the Claimant’s responses to the interrogatories annexed to
the Procedural Order of 27 Novenber 1995.

15. On 28 June 1996, the Claimnt submtted its Responses to the further
gquestions and requests by the Panel. Annexed to this subm ssion were 22
vol unmes of docunments, consisting of copies of invoices and ot her proof of
paynment docunentation relating to the costs of the internationa
firefighting and support services contractors incurred by KOC and captured
in the KOC accounting system as well as a listing of invoices relating to
anounts included in the WBC Claimas KOC - Al-Awda costs// According to
the Claimant, the latter listing covers approximtely 12,000 purchase order
records.
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16. Havi ng consi dered the Parties’ further submn ssions, the Panel issued
its third Procedural Order on 5 July 1996. The Panel determ ned,inter
alia, that in light of the volunme of docunentation annexed to the
Claimant’ s subm ssion of 28 June 1996, Iraq was allowed to file a witten
response thereto by 2 Septenber 1996. As noted in paragraph 24,infra

Irag did not nake any further subm ssions on substance.

17. From 12 through 17 July 1996, pursuant to paragraph 11 of the
Procedural Order of 14 May 1996, a verification team conposed of
Comnmi ssi oner Antoun, as the accounting expert nenber of the Panel, an
accounting consultant retained by the secretariat and two nmenbers of the
secretariat |egal staff performed on behalf of the Panel an on-site

i nspection in Kuwait to exam ne the accounts, invoices and ot her
document ati on underlying the WBC Claim The working papers conpiled by the
verification teamin the course of the on-site inspection, as well as the
wor ki ng papers of the Accountants, were nade available to the Panel and
formpart of the docunentation on which the Panel has relied when nmaking
its reconmendati ons.

18. On 27 July 1996, two days prior to the schedul ed conmencenent of the
oral proceedings, the UNCC received new docunents fromlraq, consisting of
a Note Verbale addressed to the Chairman of the Governing Council, a letter
addressed to each of the menbers of the Panel, and a procedural request
addressed to the Panel (the “Procedural Request”). Two days later, on 29
July 1996, Iraq submitted a further Note Verbale to the UNCC, which was
addressed to the Chai rman of the Governing Council. Enclosed therewith was
a request to the Governing Council concerning lraq’ s participation in the
proceedi ngs before the Comni ssion and the financing thereof.

19. In the Procedural Request addressed to the Panel, as well as in the
letters addressed to each of its nmenbers, Iraq informed the Panel of its
intention to submt a request to the Governing Council dealing with the
matters referred to above. 1In viewthereof, Iraq requested that the Pane

“a) [ ] postpone the hearing scheduled to take place in this case
from?29 July to 1 August 1996 until the . . . matter of financing
the |l egal defence of Iraq is resolved by the Governing Council;

“b) [ ] determine that [the Panel] requires ‘tine in excess of that
avail abl e under article 38(d)’ of the Provisional Rules for
Clai ns Procedure to conplete the review of the WBC Claimin the
sense of the Governing Council decision of 13 Decenber 1995
Concerni ng Further Procedures for Review of Clainms Under article
38[8/] and, once the Governing Council has decided the Request
with respect to financing, to grant additional tinme to Iraq for
preparing the | egal defence in the WBC Claimin its totality; and
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“c) [ ] request the Governing Council for any guidance required under
the Provisional Rules for Clains Procedure to take the
af orenenti oned deci sions.”
20. On 29 July 1996, Iraq presented argunment in support of its Procedura
Request.9/ On 30 July 1996, the Claimant replied thereto, objecting to
Iraq’s Procedural Request.

21. After deliberations, on 31 July 1996, the Panel issued a Procedura
Rul i ng addressing Iraq’s Procedural Request. The Procedural Ruling reads,
in relevant part, as follows:

“I' 1T Inits first Procedural Order dated 27 Novenber 1995 . . . ,
the Panel classified the WBC Claimas an ‘unusually |arge or conpl ex
claimi within the neaning of article 38 (d) of the [Rules]. The
Panel notes that decision 35 of the Governing Council of 13 Decenber
1995 . . . , to which Iraq refers in its Procedural Request, was made
after the issuance by the Panel of its first Procedural Order. 1In
vi ew t hereof, and based on consultations by the Panel concerning the
preparation of decision 35, it is clear that this Panel has at this
time no power, under that decision, to extend the time period
available to it for conpleting its report and recommendati ons to the
Governing Council. Therefore, the Panel is not in a position to
grant lraq s request [cited in paragraph 19 (a), supra].

“I'' 1 Under the Rules, the Panel is required to subnit its report and
recomrendations to the Governing Council not |ater than 27 Novenber
1996. Even a short postponenent of the oral proceedi ngs would

di srupt the Panel’s workplan and prevent it fromsubmtting its
report and recommendations within the above tinme limt. Therefore,
the Panel is not in a position to grant Iraq’'s request [cited in

paragraph 19 (b), supra].

“I' T Inlight of the above, the Panel finds that there is no need to

address lraq’s request [cited in paragraph 19 (c), supra].’
22. While after the oral presentation of the Procedural Request the
representatives of Iraq had continued to attend the proceedi ngs as
“observers under protest,” after the issuance by the Panel of its
Procedural Ruling the Iraqi delegation wi thdrew fromthe proceedings. The
Panel continued the oral proceedings on the merits of the Claimthrough 1
August 1996.

23. Upon the conpletion of the oral proceedings, on 2 August 1996, the
Panel issued a Procedural Order requesting further information and
docunentation fromthe Cl aimant by 2 Septenber 1996.

24. On 2 Septenber 1996, the UNCC received two letters fromlrag. One of
the letters was addressed to the Chairman of the Governing Council and
contained Iragq’'s request to the Governing Council to grant Iraq additiona
time “to produce a Conprehensive Statement of Defence on the WBC Claim’
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The other letter was addressed to the nenmbers of the Panel and inforned
them of the request contained in the first letter.

25. On the sane date, the Clainmant submtted its responses to the
Procedural Order of 2 August 1996. |In that connection, the UNCC al so
received a letter from M. Adel Omar Asem Deputy Chairman and Director
Ceneral of Kuwait’s Public Authority for Assessnment of Conpensation for
Damages Resulting fromthe Iraqi Aggression (“PAAC'), the governnental body
within Kuwait entrusted with the task of reviewing and submitting clainms to
the UNCC. The letter addressed the Panel’s concerns regardi ng the issue of
doubl e conpensation raised in the course of the proceedings. Seeinfra

par agr aphs 55-61.

26. The Cl aimant’s subm ssion of 2 Septenber 1996 al so contai ned an
anmendnment of the Claim As nmentioned in note 2, supra, the Clai mant
initially sought in full the costs incurred by it in fighting oil-well
fires in the Wafra oil field, which is located in the Divided Zone. The
Panel had earlier raised a question regarding the inclusion in the WBC
Claimof these costs, particularly in light of the fact that in KOC s
Physi cal Assets and Rel ated Damage Claim which was filed with the UNCC on
27 June 1994 (the “Physical Assets Claini), all reinstatement costs with
regard to the Divided Zone were shared equally between the Clai mant and
SAT. In response to this question, the Claimnt stated as foll ows:

“In 1991, KOC paid the total firefighting costs relating to Wafra,
bei ng KD 512,292 (US$1, 767,407). As a result of investigations nade
by KOC in response to Question 65.1 raised by the Panel in its
earlier Procedural Oders . . . , KOC can confirmthat 50 percent of
the firefighting costs in relation to Wafra were in due course
charged to [SAT]. This took place after preparation of the
Accountants’ Report and was not known to Touche Ross. SAT was
charged and has duly paid these anbunts (KD 265, 279) through the
regular nonthly reconciliations nade in the Wafra Joint Operation
accounts and the parties’ settlenment thereof. KOC therefore asks the
Panel to treat the WBC Claimas revised by areduction in the sum of
KD 265, 278 (US$883, 703)."

(Enphasis in original.)10/

27. As part of the proceedings, the Panel held a nunber of sessions with
t he assistance of the secretariat. These sessions were conducted in
private at the secretariat’s headquarters in Geneva. |In accordance with
article 34 of the Rules, the secretariat provided adm nistrative, technical
and | egal support to the Panel. The secretariat also retained the services
of an accounting consultant to assist the secretariat and the Panel in
review ng the accounting materials submtted by the Claimnt and in
drafting the interrogatories referred to in paragraph 11, supra. The
accounting consultant also participated as a nenber of the verification
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teamin the performance of the on-site inspection in Kuwait and in the
review of the Accountants’ working papers. Seesupra paragraph 17.

I1. FACTS AND CONTENTI ONS

28. As noted in paragraph 4, supra, KOC is a wholly-owned subsidiary of
KPC. As the operating conpany of Kuwait’s public oil sector, KOCis
responsi bl e for the mai ntenance and devel opnent of the oil fields and for
all crude oil and gas production in Kuwait. KPC, the shares of which are
whol |y owned by the State of Kuwait, is responsible for the coordination of
the public sector of the oil and gas industry of Kuwait and is the holding
conpany of all other conpani es operating therein, including KOC

29. M. Abdul razak Mohanmed Milla Hussain, Deputy Chairnman and Managi ng
Director for Planning, Adm nistration and Finance of KPC, whose affidavit
is in the record, describes the functions of KOC as foll ows:

“KOC is responsible for all exploration, drilling and crude oil and
gas production in Kuwait and the Divided Zone. |Its activities extend
from mai nt enance of the oil fields and extraction of the oil, right

through to its export. Thus, KOC owns and operates all of the crude
oil production facilities, the pipelines, the crude oil storage

facilities, and the crude oil export termnals. It does not sell oi
or gas. On the contrary, it produces for the State, the owner of the
oil, but is paid for doing so by KPC, which recovers the cost in its

overal |l accounting with the Mnistry of GOI.”

30. Asked by the Panel to further clarify the |legal relationship between
KOC and the State of Kuwait, the owner of the oil, the Claimnt stated as
foll ows:

“[T]he State of Kuwait sells the crude oil and gas produced by KOC to
KPC, which then either re-sells it on the international market or has
it refined in Kuwait by Kuwait National Petroleum Corporation
(K.S.C.) ("KNPC ) for eventual re-sale. The financial arrangenents
between the State of Kuwait, KPC and KOC are as follows: ownership
of the State’s crude oil passes to KPC by way of sale, KPC paying a
Transfer Price for it. The Transfer Price is agreed between KPC and
the Mnistry of GI, the intention being that the Transfer Price
should reflect international market |evels. However, the price is
subject to adjustment to take account of costs of production,
transportation and export. It is KPC, as the seller of all crude
oil, refined products and processed gas products into the export and
| ocal markets, who receive and retain the prices realised thereby.
KPC therefore generates profit by selling crude oil or products at

pri ces which exceed the sumof the adjusted Transfer Price paid to
the State and the refining, marketing, selling and transportation
costs. The State’s earnings are represented by the adjusted Transfer
Price received from KPC | ess the production costs of KOC, which are
rei mbursed to KOC via KPC.”

31. According to the Clai mant, subsequent to the Iraqi invasion of Kuwait
on 2 August 1990, a crisis teamwas set up in London consisting of nenbers
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of the senior managenment of Kuwait’'s oil sector who were out of the country
on 2 August or managed to escape in the early stages of the occupation.

The Cl ai mant states that, by Septenber 1990, the nenbers of the crisis team
becane aware that the Iraqi forces were placing explosives around the oi
installations in Kuwait and in particular around well heads. A plan called
“Al - Awda” (the “Return”) was devised to cope with the anticipated
destruction of the oil sector.

32. According to M. Abdul razak Mohamed Mulla Hussain, the Al -Awda
project had three priorities: “(1) to supply the Iocal needs for power and
fuel; (2) to recover control over the wells that had been bl own up by the
lragis (‘well blowout control’); and (3) to resune export production.”
According to M. Thomas Hei schman, at the tinme Project Director of Bechtel
the conmpany that managed the Al -Awda project (see paragraph 33,infra),

[t]he principal objectives of Al -Awma, as the project was
conceived, were to establish distribution and supply of oil products
to the domestic market, both to the population and to utilities
providers, particularly the power stations--in short, to keep Kuwait
afloat; to establish sufficient Iimted production by the refineries
to enable the donmestic market to be supplied w thout having to inport
fuel; to establish limted production of crude oil; to put out
what ever facilities fires there m ght be; to provide support for the
wel | bl owout control (‘WBC ) effort; and to provi de whatever
infrastructure m ght be needed to enable these and ot her objectives
to be carried out.”

33. Two series of negotiations were started with various conpanies to

contract for the services required to performthe work. On the one hand,

negoti ati ons were conducted with a nunber of firefighting conpanies and
conpani es providi ng services and equi pnent used in firefighting. These
negotiations led to the conclusion of four firefighting contracts with Red

Adai r Company Inc., Boots & Coots Ltd., WIld Well Control Inc. and Safety

Boss Ltd., and of sixteen contracts with conpanies providing services and

equi pnment required by the firefighters. On the other hand, discussions

were entered into with several engineering/construction conpanies with a

view to selecting a conpany that would nmanage the Al -Awda project. The

|atter series of negotiations led to the conclusion of a letter of intent
and ultimately a contract with Bechtel. Under that contract Bechtel agreed
not only to manage the entire project but also to provide a variety of

ot her services, such as firefighting support, engineering, procurenent,

construction and operations. According to M. Heischman, Bechtel was

responsi ble for “manag[ing], co-ordinat[ing] and perforn{ing] the whole

[ Al - Amda] project, apart fromthe activities of the firefighters and the

wel | services, for which KPC/KOC woul d be responsible.”
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34. Throughout its pleadings the Claimnt argues that it used its best
efforts to control the costs associated with the preparation and the
performance of the project. The Clainmnt states as foll ows:

“It is tenmpting to say that it is self evident that all reasonable
endeavours were made to keep the costs of the WBC Exercise to a
reasonable level. Certainly there was every incentive to do so
granted the huge econom c | osses being suffered as a result of the
occupation and ensuing hostilities, and no reason to do otherw se.
Equal Iy, however, it has to be recogni sed that the chaotic and
dangerous conditions in Kuwait inevitably resulted in sone prem um

el ement being included in, e.g., rates for expatriate personne

provi ded by contractors, and there nust al so have been an el enent of
prem um chargi ng attenpted by contractors because of the overwhel m ng
urgency of KOC s need. Nevertheless, in negotiating its contracts
KOC bargai ned hard and wi th consi derable success . . . .

Furt hernore, purchases nmade through Bechtel were virtually al ways
made on the basis of conpetitive tendering . . . , and were only made
after approval by KOC. Furthernore, it will be seen from. . . the
Touche Ross Report that they, who have had the opportunity of gaining
first-hand know edge of the accounting and cost-control systens
operated by KOC and Bechtel, and who have exam ned a nunber of the
contracts, have thensel ves conme to the conclusion that the costs
clainmed were properly controlled and were in fact incurred.”

35. According to the Claimant, the initial planning of the project
assuned the worst possible extent of damage to the infrastructure of Kuwait
and 200 wells being on fire. Upon the liberation of Kuwait, however, it
appeared that the damge to the infrastructure was not as extensive as
originally anticipated, but that many nmore wells than foreseen were abl aze.
M. Hei schman describes the situation in Kuwait upon the liberation as
fol | ows:

“Al t hough there was substantial infrastructure danage, it was a good
deal |ess than the worst-case scenario which we had envisaged in the
pl anni ng stage. For exanple, there were sufficient port facilities
whi ch coul d be operated, subject to being cleared of mnes; the main
airport was usable; the airport refuelling facilities were
substantially intact; and a proportion of the country’'s filling
stations were operable. On the other hand, the extent of the wel

bl owout problem was far greater than any of us had envisaged. This
meant that the first priority was to control the burning and gushing
wells.”

36. According to the Claimnt, out of a total of 914 operational wells in
Kuwai t, 798 wel | heads had been detonated by the Iraqi forces, of which 603
were on fire, 45 were gushing oil but not on fire, and 150 al though damaged
were neither on fire nor gushing oil. Considering the greater than
expected nunber of wells to control, nore firefighters than originally
foreseen were enployed. According to M. Mhamed Al -Jazzaf, Deputy
Managi ng Director, Operation Services, of KOC, whose affidavit is in the
record, this “led to the expansion of the firefighting effort to sone 27
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firefighting teams” fromthe United States, Canada, Iran, Romania, Hungary,
the Sovi et Union, France, the United Kingdom China, and Kuwait.

37. The last well-head fire was extingui shed on 6 Novenmber 1991, eight
mont hs after the liberation of Kuwait. To convey a sense of the magnitude
of the work perfornmed, M. Heischman provides the follow ng statistics:

e« Sea water supplied to [the firefighters and their support teans]
rose to a maximumof 25 million gallons a day, with a total of
1.5 billion gallons of water being supplied;

e To supply this water over 400 kil onetres of pipeline was |aid,;

“e A total of 353 water |agoons, each with a capacity of at |east
250, 000 gallons, were excavated, lined and filled with water to
support the firefighters. This project alone required 50 man
years of l|abour (assuming a 10 hour day seven days week);

e 280 kilonmetres of special access ways constructed into well head
areas through areas either inpassable or covered by |akes of oil

e To support this construction effort over 1.8 mllion cubic netres
of gatch (a sand and gravel m x) was excavated and haul ed into
the oil fields;

“e A total of 538 aircraft and 78 sea vessels were used to ship over
186, 000 tonnes of equipnent into Kuwait. On any given day as many
as three sea vessels and two air cargo planes were being
unl oaded;

“e Over 5,800 individual pieces of equipnment were nobilised
representing one of the largest non-mlitary vehicle fleets in
the worl d;

“e Over 68 square mles of |and was cl eared of over 20,000 pieces of
unexpl oded ordnance;

e Acconmpdation for in excess of 10,000 personnel was either built
or refurbished. Six full service dining halls provided 3.5
mllion neals for a daily average of about 27,000 neals.”

38. Once the wells had been extinguished, they were capped. Capping
consists of putting a tenmporary plug on the well. The well having been
capped, it then needed to be “post-capped.” Post-capping rendered the well
permanently safe and enabled a decision to be made whether the well should
be cl osed down permanently or be brought back into production. According
to the Claimant, “[p]ost-capping is the final stage of the WBC Exerci se.

It was conpleted in March 1993, with the exception of 56 wells where
particular difficulties apply . " Because the costs of post-capping
had not yet been finally analyzed at the tinme of the filing of the WBC
Claim only a limted portion of those costs was included therein. The
remai nder of the post-capping costs is clainmed in KOC s Physical Assets

Claim see supra paragraph 26
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39. After the fires had been extingui shed, the Al -Awda project was

redesi gnated the “Al -Tanmeer” (the “Rebuilding”) projectll/ The Al-Taneer
project continued the work of Al-Awda and took it beyond the WBC stage into
the rebuil ding and reconstruction stage. The bulk of the costs incurred in
the rebuil ding and reconstructi on stage are covered by other clains,

i ncluding the Physical Assets Claim

40. VWhile the WBC Claimis filed by KOC, not all contracts relating to
the WBC Exercise were signed by that party. According to the C ai mant,
“[t]lhose contracts with firefighters and other contractors which were nade
prior to the Liberation were concluded in the nanes of the Government of
Kuwait, KPC or KPI, for reasons dictated in |arge neasure by [the United
States Office of Foreign Assets Control (‘OFAC )] licensing requirenments

[ 1 and by credit considerations.”12/ The C ai mant mai ntai ns, however,
that “[a]ll such contracts were . . . assigned to KOC after the Liberation
and any paynments which had al ready been nade by [the Governnent of Kuwait]
or KPC were charged to KOC, who were credited with any assets thereby
purchased.” The Accountants state that “[their] work in this matter was
designed to ensure that the costs originally contracted to by parties other
than KOC were correctly included in KOC s claim” The Cl ai mant concl udes
that “even in respect of costs incurred under those contracts which were
initially nmade by the Governnment of Kuwait, KPC or KPI, it is KOC which is
the appropriate entity to nake the claim”

41. In response to a question by the Panel regarding the funding of the
WBC Exercise, the Cl ai mant acknow edged that, as reflected in KPC s Annua
Reports for the financial years 1990/1991 and 1991/1992, the fundi ng was

provided by the Mnistry of O1l. The C aimnt stated as foll ows:
“It will be clear fromthe evidence available to the Conm ssion that
KOC is, in effect, a cost centre funded by KPC and therefore,
ultimately, by the Mnistry of Gl. The WBC Cl ai m has been made by

KOC because it is the entity which initially nmet the costs when
incurred. The Mnistry of G| had to provide the funding for KOC to
pay for the WBC exercise (as it does for all of KOC s operations);

ot herwi se KOC woul d have had to borrow the funds. This is the norm
fundi ng mechani smused within Kuwait’s G| Sector, and does not
affect the decision that KOC is the appropriate party to make this

claim?”
42. Irag denies any responsibility for the oil-well fires, alleging that
“there were no explosives planted by the Iraqis at all.” According to

Iraq, “sonmebody working for the interest of Iraq’s eneni es pl anted
expl osives in order to incrimnate Iraq and throw the responsibility of the

firing of oil wells on the Iraqi Armed Forces . I raq argues as

foll ows:
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“lrag was accused to have set fire in the Kuwaiti oil wells during
the withdrawal of the lraqi troops. This accusation was unfounded.
A long tinme before that accusation was nmade, the coalition bonbing
resulted in many fires in the area of Kuwait. This is a well-known
fact. An international research teamvisited Iraq between 23 August
and 5 Septenber 1991 and interviewed the Assistant Manager of the
Basrah Refinery who advised the teamthat the refinery was set on
fire as a result of the coalition air raids which started on 17
January 1991. On 23 February 1991, [t]he Government of Iraq denied
its responsibility for any fire. 1Ilraq s Revolutionary Comand
Council (RCC) invited the Security Council to conduct an inquiry to
ascertain the degree of damage, civil and mlitary, resulting from
the coalition bormbing in Kuwait. The Security Council rejected the
invitation. On the sanme day, the Rummila oil field was set on fire
due to the coalition bonbing using napal m bonbs.”

43. Quoti ng newspaper and news nmgazine articles, Iraq argues that “at a
time when Iraqi troops were supposed to have set fire to the oil wells

bet ween 16-22 February 1991, they were actually the subject of very
intensive air raids for a period of four weeks.” Accordingly, “[the Iraqg
troops] were isolated fromtheir headquarters because of the conplete

destruction of comuni cati on network and they were w thout any air cover.”
Irag goes on to state:

“From 2 August 1990 until 17 January 1991 when the coalition bonmbing
started there was not a single fire on the Kuwaiti oil wells. This
means that intervening events took place and broke the chain between
the cause and the result whether the causation was factual or |egal
This can be substantiated by the fact that no well fire was seen
before the allied bonbing.”

44, Iraq devotes a substantial part of its argunment to the all eged
i nconsi stenci es between the docunentation submtted by the Clai mant and
ot her sources of information referred to by Iraq, as regards the nunber of

oil wells on fire, gushing oil, or otherw se damged. Iraq stresses the
i nportance of having reliable information, stating that “it is inpossible
to process a nultimIlion dollar claimof such di nensions w thout

absolutely reliable and sufficient data.”

45. Irag chal |l enges the probative value of the affidavits of the
Claimant’s w tnesses, suggesting that the fact that nost of the Claimant’s
Wi tnesses are Kuwaiti nationals, as well as the fact that many of them were
outside of Kuwait at the time of the invasion and occupation, underm nes
their credibility. 1In any event, according to Iraqg, the docunents fail to
prove that Iraq was responsible for the well blowouts.

46. Irag al so denies the authenticity of the alleged official Iraq
docunents submitted by the Claimant in its Supplenmentary Evidence. See
supra paragraph 10. According to Iraq, “[t]he docunents presented by the
Kuwaitis are forgeries and do not belong to the Iraqi Arny.” Iraq states
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that “[t] hese photocopi ed docunments are not consistent with customary
regul ations of lraqi mlitary correspondence. Therefore, these documents
have not been produced by the Iraqi Arny because they are alien to our
met hod of produci ng docunents.”

I11. PRELI M NARY | SSUES

A. Categorization of the claim

47. As noted in paragraph 1, supra, the WBC Claimis submtted on a
category “E” (corporate) claimform The Claimnt states that, in ternms of
the loss types listed on the category “E” claimform the WBC Claimfalls
within the category of real property clainms and is for conpensation for

| osses which are conpensabl e under United Nations Security Counci
resolution 687 (1991) and sub-paragraph (c) of paragraph 21 of Governing
Counci |l decision 7.13/

48. The issue arose in the course of the proceedings as to whether the
WBC Claimis properly categorized as a category “E’ (corporate) claim or
whet her it should be nore properly submtted as a category “F’ (government)
claim A related question is whether KOC is the proper party to assert the
Cl aim

49. The proper categorization of the WBC Cl ai m was addressed by the Pane
in the interrogatories annexed to the Procedural Order of 27 Novenber 1995
and subsequently also by Iraq. Taking note of the Claimant’s argunent to
the effect that “the WBC Claimis for compensation for |osses which have
been specifically identified as conpensable by the Governing Council in
sub- paragraph (c) of paragraph 21 of decision 7, i.e., direct |osses
suffered as a result of actions by officials or agents of the Governnent of
Iraq,

the Panel put the follow ng questions to the Clai nant:

“The Panel notes that the provision cited by the Cl ai mant, sub-
paragraph (c) of paragraph 21 of Governing Council decision 7, is
part of section Il of that decision, entitled ‘Criteria for
processing clainms of corporations and other entities,’” and that the
WBC Cl ai m has been brought by KOC, a corporation.

“The Panel further notes that paragraph 35 of Governi ng Counci
decision 7, which is part of section IIl of that decision, entitled
‘“Criteria for processing clains of governments and internationa
organi zations,’ provides that ‘paynents are available with respect to
direct environnental damage and the depletion of natural resources,
as a result of Iraq s unlawful invasion and occupation of Kuwait.’
Sub- paragraph (a) of paragraph 35 further specifies that ‘[t]his will
i nclude | osses or expenses resulting from. . . [a]batenment and
prevention of environnmental damage, includingexpenses directly
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relating to fighting oil fires and stemming the flow of oil in
coastal and international waters; " (Enphasi s added.)

“lIt appears to the Panel that, according to its wordi ng, sub-
paragraph (a) of paragraph 35 of Governing Council decision 7 was
specifically intended to apply, inter alia, to the type of |osses or
expenses for which conpensation is being sought in the WBC Cl aim

“Question 2.1: In view of the above, can the Claimant clarify the
subm ssion of the WBC Claimas a category ‘E (corporate) clain? [ ]

“Question 2.2: Mre particularly, what is the Claimnt’s
under standi ng of the relationship between sub-paragraph (c) of
paragraph 21 and sub-paragraph (a) of paragraph 35 of decision 77?”

50. The Claimant stated in its response that the WBC Claimis properly
filed as a category “E” claim “because it seeks to recover conpensation
for financial costs incurred by KOC, a corporation, as a direct result of
damage and destruction caused by Iraq in the oil fields operated by KOC. "~
The Cl ai mant went on to state:

“KOC agrees with the Panel’s further assessnment that the WBC Cl ai m
may be characterised as a claimfor ‘losses or expenses resulting

from. . . abatenent and prevention of environnental damage,
i ncludi ng expenses directly relating to fighting oil fires and
stenming the flow of oil.” The WBC Claim arises from KOC s expenses

incurred in fighting and extinguishing the oil fires.

“KOC considers that the types of conmpensable | oss expressly referred
to by the Governing Council in decision 7, rev 1, were not intended
to be exhaustive, but to conprise illustrations of the types of
situation which may give rise to compensabl e | osses, so long as the
principal jurisdictional criterion is established: being the basic
statenent of Iraqg’ s liability contained in paragraph 16 of UNSC
resol ution 687 (1991).

“[I'ln its categorisation of the various types of paynents referred to
in decision 7, rev 1, the Governing Council was making aprocedura

di stinction, not--it is submtted--a substantive one. Corporations
such as KPC can fall into both *E and ‘F categories for the

pur poses of decision 7, rev 1. The fact that paragraph 35 of
decision 7, rev 1 is appended to the latter part of the decision
dealing with *F Clainms owes nore to the evolution of the drafting of
the decision than to any deliberate policy of the Governing Counci

to exclude claimants from bei ng conpensated for such |losses. Such a
policy woul d have been inconceivable (and beyond the powers of the
Governi ng Council ordained by the Security Council by UNSCR 692).~

(Enphasis in original.)

51. The issue before the Panel is the apparent inconsistency between the
subm ssion of the WBC Claimas a category “E’ claim on the one hand, and
the criteria applicable to the subject matter of the Claim on the other
Wi | e under Governing Council decision 7 “public sector enterprises” such
as KOC were envisaged to file their clainms under category “E,” the criteria
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that appear to specifically apply to the WBC Cl ai m are set out under
category “F.” The Panel concurs in the view that the categorization of a
claimas an “E” or “F” claimdoes not necessarily entail any substantive
consequences in terms of the |law applicable to such claim In this
connection, it should be noted that paragraph 16 of Security Counci
resolution 687 (1991) provides for the conpensability of,inter alia,

“environnmental damage and the depletion of natural resources,” wthout
meki ng any qualifications as to the | egal subject or entity eligible to

make such cl ai ms.

52. In light of the above, the Panel concludes that it could not have
been the Governing Council’s intention, when drafting decision 7, to
exclude the applicability of the criteria |listed under paragraph 35 of
decision 7 to a claimfiled by a corporate entity, should the types of

| osses described thereunder, including costs incurred in fighting the oil-
well fires, have been sustained by such an entity, or to declare
corporations ineligible to seek conpensation for such |osses. |ndeed,
paragraphs 17 and 31 of decision 7 specifically state that “[t]he foll ow ng
criteria are not intended to resolve every issue that may arise” with
respect to category “E’ and “F’ cl ai ns.

53. The Panel is also of the opinion that, even if paragraph 35 of
decision 7 were not considered to apply to clainms brought by corporations,
costs incurred in fighting oil-well fires would in any event be conpensabl e
under the general |anguage of sub-paragraph (c) of paragraph 21 of
Governi ng Council decision 7, which is the provision relied on by the
Claimant in its Statement of Claim seesupra paragraph 47

54. Furthernore, the Panel notes that under the general principles of
international law relating to mtigation of damages, which have al so been
recogni zed by the Governing Council,14/ the Claimant was not only permtted
but indeed obligated to take reasonable steps to fight the oil-well fires
in order to mtigate the |oss, damage or injury being caused by those fires
to the property of the Kuwaiti oil sector conpanies and the State of

Kuwai t .

B. The Clainmant’s standing

55. As described in paragraph 41, supra, the Cl ai mant acknow edges that,
al though the costs incurred in the WBC Exercise were initially expended by
KOC, the WBC Exercise was ultimately funded by the Mnistry of GQ1I.
Subsequently, according to the Annual Report of KPC for the financial year
1992/ 1993,
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.o an agreenment was reached [between the Mnistry of O and KPC]
such that part of the costs charged to the Mnistry resulting from
the Iraqi invasion would be repaid over a period of thirty six

mont hs. The repaynment takes the formof a nonthly deduction fromthe
costs of crude oil charged by the Mnistry to the Corporation. At
the year end 29 instal ments were outstandi ng anounting to sonme KD 160

mllion.”
56. G ven that the costs incurred in the WBC Exercise were ultimtely
borne and shared by the Mnistry of O and KPC, the issue arises whether
KOC is the proper claimant in this Claim In the course of the

proceedi ngs, the Panel asked the Claimant to el aborate on this point. The
Cl ai mant argued in response as follows:

“The WBC Cl ai m has been nade by KOC because it is the entity which
initially net the costs when incurred. The Mnistry of G| had to
provide the funding for KOC to pay for the WBC exercise (as it does
for all of KOC s operations); otherwi se KOC would have had to borrow
the funds. This is the normal fundi ng mechani smused within Kuwait’s
G| Sector, and does not affect the decision that KOC is the
appropriate party to make the claim The financial arrangenents in
place in Kuwait’s O | Sector will ensure that there is no duplication
of conpensation and KOC confirms that neither any other O Sector
entity nor the State of Kuwait/Mnistry of G| has made a claimto
the UNCC for the costs included in the WBC Claim”

57. The Panel al so asked the Claimant to clarify as to why KOC, the
operating conpany of Kuwait’s oil sector, was the claimant in this Claim
and whet her KOC was doing so on its own behalf or on behalf of the State
The Claimant stated in reply as foll ows:

“KOC seeks rei mbursenent of the costs of fighting the oil fires on
its owmn behalf . . . KOC was the O 1| Sector company responsible for
bringing the damaged oil wells under control and expended the suns
underlying this claim The costs of the firefighting were charged as
extraordinary costs in the KOC accounts. The costs of fighting the
oil fires were thus KOC s direct |loss. As the operator of al
Kuwait’s onshore oil fields, it was essential for KOC to oversee and
organi se the WBC exercise. It was inevitable, therefore, that KOC
woul d pay these costs, since it owns the facilities in the oi

fields, and has responsibility for oil production and all operations
in the field. KOC was thus the only organisation able to direct and
manage the well bl owout control exercise and nake the paynments for
the work in question. After the task of extinguishing the fires was
conpl eted, KOC was the only organisation with the know edge and
records necessary to prepare and present this claim . . . Strictly,
in summary, KOC makes the WBC Claimon its own behalf and not on
behal f of the State.”

58. The Claimant’s standing and the related risk of double conpensation
were further addressed during the oral proceedings. On 2 August 1996, upon
the conpletion of the oral proceedings, the Panel issued a Procedural Order
asking the Claimnt to “coment on KOC s standing to pursue a claimfor
costs part of which ultimtely were borne by another entity, particularly
in light of the fact that neither the Governnment of Kuwait nor KPC are co-
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claimants in this case, and the ensuing risk of double conpensation.” In
its reply, the Claimnt stated as foll ows:

“Al'l KOC s expenses are nmet in due course by its parent conpany, KPC
under the arrangenents in place between the conpanies. The
extraordinary | osses suffered by KOC (and by other G| Sector
Conpanies) as a result of lIraq's invasion and occupation, would have
caused KPC, the parent conpany, to be insolvent. Exceptiona

nmeasures were taken to deal with this situation, and certain specific
suns were borne by the Mnistry of G1l, and are thus at present
carried by the Government. [ ] In due course, these exceptional

charges will need to be resolved. This will depend on many factors
Meanwhile, it is accepted within the Gl Sector that all payments by
way of conpensation will be credited to whichever body is carrying

the loss at the tine. [ ] To the extent that costs included in the
WBC Claimare at present borne by either KPC or the Governnent of the
State of Kuwait, KOC . . . has no entitlenent to retain conpensation
awarded by the UNCC in respect of such costs.”
59. The letter of 27 August 1996 from M. Adel Omar Asem Deputy Chairman
and Director Ceneral of PAAC, to the Executive Secretary of the UNCC al so

addressed the issue. In the letter, it was confirned that

“. . . [KOC] is the only entity within Kuwait which has nmade a claim
in respect of the costs included in the [WBC Claim. No claimfor
these costs has been submitted by [KPC], or by the Mnistry of GOl
or, indeed, by any other entity in Kuwait. Accordingly, there is no
ri sk of the UNCC awardi ng conpensation in relation to any other claim
whi ch could potentially duplicate conpensati on awarded in respect of
the [WBC Clain].”
60. The Panel finds that the issue concerning the Clainmant’s standing
shoul d be resolved, and the related risk of double conpensati on addressed,
in light of the structure of Kuwait’s oil sector as a whole, taking into
account the respective roles of the conpanies operating therein and the
Claimant’s statenents and clarifications summari zed above. Apart fromthe
Clai mant’ s own acknowl edgnent that it “has no entitlenment to retain
conpensati on awarded by the UNCC in respect of” costs borne by KPC and the
Mnistry of G, the Panel considers it particularly relevant that,
according to KPC s Annual Reports, “[KPC] and its subsidiaries perform
certain activities on behalf of the Mnistry of Ol primarily in relation
to (a) the exploration for and production of crude oil and natural gas in
Kuwait . . . . The costs and revenues of these activities are accounted
for to the Mnistry by [KPC].” G ven that the exploration for and
production of crude oil and natural gas in Kuwait is the function of KOC
the Claimant in this Claim it appears to the Panel that KOC in all its
operations acts, in effect, on behalf of the Mnistry of GI.

61. In view of the above, and taking note of the presence of the
representatives of the parent conpany, KPC, and of the Governnment of Kuwait
at the oral proceedings, the Panel concludes that the WBC Cl ai m nust be
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deemed to have been made by KOC on behal f of Kuwait’'s public oil sector as
a whole. Consequently, the Panel determ nes that the Governnment of Kuwai't
as well as KPC will be bound by the decision to be rendered by the UNCC in
this Claimand thus they will be estopped from bringing the sane claim

bef ore the UNCC

C. O her prelimnary issues

62. As expl ai ned in paragraphs 42-46, supra, lraqgq objects to the

Commi ssion’s jurisdiction over the WBC Claim asserting that the oil-wel
fires were not a direct result of Iraq s invasion and occupation of Kuwait
as required by Security Council resolution 687 (1991). The gist of Iraq’s
argunent is that there was an intervening event between Iraq s invasion and
occupation of Kuwait and the oil-well fires--the allied air raids.
According to Iraq,

.o the bonbing was an interrupting event between lraq’s entry and
the result, namely the oil well fire, rendering the danmage or | oss
indirect, thus it makes the subject matter fall outside the
jurisdiction of paragraph 16 of the Security Council’s Resolution 687
and the requirenments established by the Governing Council of the
UNCC. "

63. The issue raised by Iraq is closely related to the substantive
aspects of the WBC Claim in particular the |aw applicable before the
Commi ssion and the |legal basis of Iraq's liability. Consequently, the

Panel will address the issueinfra, in connection with these two topics
64. Iraq also raises the point that, as explained in paragraph 40, supra

sone of the contracts relating to the WBC Exercise were initially signed by
the Government of Kuwait and KPC and not by KOC, the entity that brings the
Claim According to the Claimant, such contracts were assigned to KOC
after the invasion and occupation and any paynents which had al ready been
made by the Governnment of Kuwait, KPC or KPI were charged to KOC, which was
credited with any assets thereby purchased. Iraq suggests that these
arrangenents involve a risk of double conpensation.

65. The Panel agrees that it will be necessary to verify that the costs
initially incurred by the Government of Kuwait, KPC or KPI were ultimtely
borne by KOC. The Panel’s findings in this regard are explained in

par agr aphs 156-60, infra
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V. LEGAL FRAMEWORK
A. Applicable law and criteria
66. The law to be applied by the Conmm ssion has been set out in article

31 of the Rules. The article provides as follows:

“In considering the clains, Conm ssioners will apply Security Counci
resolution 687 (1991) and other relevant Security Counci
resolutions, the criteria established by the Governing Council for
particul ar categories of clains, and any pertinent decisions of the
Governing Council. In addition, where necessary, Conm ssioners shal
apply other relevant rules of international |aw”

67. According to paragraph 16 of Security Council resolution 687 (1991),

whi ch under article 31 of the Rules forns part of the |aw applicable before

the Commi ssion, “lraq . . . is liable under international |aw for any

di rect |oss, danmmge, including environnmental damage and the depletion of

natural resources, or injury to foreign Governnents, nationals and

corporations, as a result of Iraq’s unlawful invasion and occupation of

Kuwait.” The Panel notes that, when neking resolution 687 (1991), the
Security Council acted under Chapter VIl of the United Nations Charter,
i.e., it exercised its powers under that Chapter to maintain and restore

i nternati onal peace and security.1l5/

68. The Security Council having determn ned, under Chapter VIl of the
Charter, that compensation in accordance with international |aw should be
provided to foreign Governnents, nationals and corporations for any direct
| oss, dammge or injury sustained by themas a result of Iragq s unlawfu

i nvasi on and occupation of Kuwait, in order to restore international peace
and security, the issue of Iraq’s liability has been resol ved by the
Security Council and constitutes part of the | aw applicable before the
Commi ssi on. 16/

69. Security Council resolution 687 (1991) requires that the |oss, damage
or injury for which conpensation is being sought be adirect result of
Iraqg’s invasion and occupation of Kuwait. This requirement has been
further defined in paragraph 21 of Governing Council decision 7.
Reaffirm ng that “paynments are available with respect to any direct |oss,
damage, or injury to corporations and other entities as a result of Iraq’ s
unl awf ul invasi on and occupation of Kuwait,” paragraph 21 goes on to
specify that “[t]his will include any |oss suffered as a result of
[mMilitary operations or threat of mlitary action by either side during
the period 2 August 1990 to 2 March 1991; . . . [and] [a]ctions by

of ficials, enployees or agents of the Government of Iraqg or its controlled
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entities during th[e] period [2 August 1990 to 2 March 1991] in connection
with the invasion and occupation.”

70. VWhile on its face related to category “F’ clainms, paragraph 35 of
Governing Council decision 7 is also relevant in this regard, as discussed
i n paragraphs 49-52, supra. Paragraph 35 reads, in relevant part, as
fol | ows:

“These paynents are available with respect to direct environnental
damage and the depletion of natural resources as a result of lraq’ s
unl awf ul invasion and occupation of Kuwait. This will include |osses
or expenses resulting from

“(a) Abat ement and prevention of environnmental damage,
i ncludi ng expenses directly relating to fighting oil fires and
stemming the flow of oil in coastal and international waters;

71. The fact that paragraph 35 is contained in the part of Governing
Council decision 7 dealing with category “F” clains does not, in the
Panel s view, nean that the principle contained therein cannot be applied
to category “E” clainms. As explained in paragraph 51, supra, in view of
paragraph 16 of Security Council resolution 687 (1991), which provides for
the compensability of “environmental damage and the depletion of natura
resources,” the distinction between category “E” and “F” clains should not
be considered as a substantive one entailing consequences in terns of the

law to be appli ed.

72. Applying the law and criteria stated above, the Panel now proceeds to
resolve the issue of whether the | oss, damage or injury for which
conpensation is being sought in the WBC Cl ai m can be considered a direct
result of Iraq s invasion and occupation of Kuwait.

B. Liability and causation

1. The Claimant’s argunent

73. The Clai mant states that “the deliberate firing of the oil fields of
Kuwait [by the withdrawing Iraqi forces] [was] [p]robably the nost graphic
effect of the occupation and the ensuing hostilities between Iraq and the
coalition forces operating under the auspices of the United Nations.”
Consequently, according to the Claimant, “[t]he physical damage giving rise
to the necessity to incur the costs concerned having been inflicted

deli berately and wantonly by the Iraqi forces, the WBC Claimis for
conmpensation for |osses which have been specifically defined as conpensabl e
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by the Governing Council in sub-paragraph (c) of paragraph 21 of decision 7
rev. 1, i.e., direct losses suffered as a result of actions by officials or
agents of the Governnent of Iraq.”

74. The Statement of Claimcontains affidavits by senior officials of
Kuwait’s oil sector supporting the Claimant’s assertion that the Iraqi
forces were responsible for the well blowouts. The Claimant al so suggests
that the fact that the oil fields were set on fire by Iraqi forces is a
matter of public know edge. The Clainmant states that “[t]he extent, in
general ternms, of the devastation weaked upon the oil fields of Kuwait was
the subject of nuch nedia coverage during and i medi ately after the period
of hostilities between the coalition forces and those of Iraq in January
and February 1991.”

75. Fromthe | egal point of view, the C aimnt argues that, “[e]ven if

t he damage had been inflicted otherwise [than by the retreating Iraq
forces], e.g., by bonbing fromCoalition forces, Iraq would still be liable
to conpensate Kuwait for the damage caused during lIraq s unl awful
occupation of Kuwait, including the full costs incurred by KOC and the
subject of the WBC claim” In support of its argunent, the Claimnt refers
to paragraph 21 (a) of Governing Council decision 7, according to which
Irag is liable for any loss suffered as a result of “mlitary operations or
threat of military action by either side.”

76. In its Supplenentary Evidence filed on 7 June 1995 the Cl ai mant

subm tted additional docunentation in support of its claim This
document ati on consists of an Introductory Statenment and copies, with
English translation, of 22 allegedly official Iraqgi docunents. The
documents are of a varying nature, including docunents purporting to

all ocate “responsibilities for well denolition” anong the various units of
the Iraqi armed forces, providing instructions for “deferred detonation” of
certain oil fields, detailing “fire plans for the destruction of oilwells,”
etc.

77. In support of the above documentation, the Claimant refers to a
report by M. Walter K&lin, Special Rapporteur of the United Nations

Commi ssion on Human Rights, who visited Kuwait in the aftermath of the Gulf
War .17/ One of the docunments presented by the Claimnt as part of its
Suppl enent ary Evi dence was al so included in the Special Rapporteur’s
report. The docunment, which is dated 2 Decenmber 1990 and cl assified as

“Top-Secret,” was issued by the Operational Headquarters of the 18th

Battalion of Field Engineers, a unit of the Iraqgi Arny, and contains
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“Directives for the demplition of the wells that are being prepared for
eventual sabotage.”

78. At the oral proceedings the Claimnt’s w tnesses presented further
testinony on the subject. M. Ahned Murad, Manager, Systens Devel opnent,

of KOC, who at the relevant tinme was in Kuwait, testified that he did not

Wi t ness, nor was aware, of any allied bonbing of the oil wells, but that he
did see, after the liberation, wellheads with expl osives positioned on
them He explained that the explosives were still on the well heads and had
not been detonated because the wires had for sonme reason been cut.
According to M. Mirad, after the |liberation there were nore than one
hundred oil wells in Kuwait on which expl osives had been placed but which
were still intact.

79. The Cl ai mant al so presented at the oral proceedings excerpts from
video films show ng well heads with undetonated explosives on them These

films are part of the file in this Claim

2. lraq’ s argunent

80. As expl ai ned in paragraphs 42-46, supra, lraqg denies any
responsibility for the oil-well fires, arguing that the fires were caused
by the allied air raids. According to Iraq,

“. . . [t]lhe decision to pull Iraqgi forces out of Kuwait was issued
swiftly and i mmedi ately. This decision did not refer to any firing
of wells at the final stages of withdrawal. On the contrary the

destruction and fire of oil wells occurred because of coalition
bombi ng and bonbardnent, whether by direct hits or shrapnel, before
the date of withdrawal.”

81. In support of its assertion Iraq refers to newspaper and news
magazi ne articles, including an article published in the Mddl e East
Econom ¢ Survey, vol. XXXIV (No. 22), on 4 March 1991. This article,
headed “All Producing Wells Damaged in Kuwait,” states in relevant part:

“A devastating assessnment of the war damage to oil wells and ot her

oil installations in Kuwait has energed fromthe first on-the-spot
report by returning Kuwaiti oil officials. According to initial
surveys by the Kuwaiti G| Conpany (KOC), the producing arm of the
Kuwai t Petrol eum Corporation (KPC), all Kuwait’s producing oil wells
have been set abl aze or otherw se damaged by Iraqi sabotage or allied
bonmbi ng.

“M. Misab al -Yasin, KOC General Superintendent for Ol Reservoirs,
told Reuters on 1 March: *Qur provisional assessnent is that they
have damaged every producing well. OQur feeling from checks our
personnel have done so far is that all the wells have been expl oded.
Wells that had not caught fire when blasted by Iraqi expl osives had
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been badly damaged and were spouting crude oil. Sonme wells had been
destroyed by allied bonbing, he said, but the vast najority had been
bl own up by occupying Iraqgi forces. M. Yasin and ot her KOC

officials were being interviewed at the Ahmadi oil conplex in Kuwait.

“KOC executives were quoted as saying that allied bonbing had set
fire to as many as 34 wells, and had al so caused varyi ng degrees of
damage, frommnor to total loss, to sone 13 out of 18 inportant oi
gathering centers in the country.”
82. I raq suggests that the fact that undetonated expl osives were found on
the wel | heads after the |iberation resulted froma conspiracy against Irag.

Irag asserts as follows:

“The Governnent of Iraq would also like to stress the fact that
sonebody working for the interest of Iraq’s enem es planted
expl osives in order to incrimnate Iraq and throw the responsibility
of the firing of the oil wells on the Iraqgi Armed Forces which we
categorically deny. These expl osives could have easily been picked
up and planted by Iraq’s enemes and this is not an unexpected act
fromthis category of individuals, especially under such
ci rcunstances. This could also be an act committed in order to shift
the accusation fromthe coalition forces whose bonbing and shelling
led to the firing of the wells in the first place.”
83. As noted above, Iraq also denies the authenticity of the docunents
submitted by the Claimant in its Supplenentary Evidence. Seesupra
paragraph 46. According to Iraq, the fact that the docunents “are not
consistent with customary regul ations of Iraqi mlitary correspondence”

suggests that they are forgeries.

84. Fromthe |l egal point of view, Iraqg argues that, “[a]ccording to al
known systens of jurisprudence, a (direct loss) is that |oss which emanates
directly fromthe act without any interrupting event where the result is
directly connected.” (Parenthesis in original.) Consequently, according
to lrag, “[d]irect damage or loss dictates that the |ink of causation
between the (act) and the (loss) nust be continuous and uninterrupted.”
(Parentheses in original.) Ilraq concludes that, “[i]n the case of Kuwait
oil wells the chain was broken by the coalition bonmbing, whether fromair
or by artillery or rocket bombardnent which covered the whol e area of the
Iraqi defensive positions including the sites of oil wells.”

3. The Panel’'s findings

85. Based on the evidence and testinony presented, the Panel finds that,
al t hough part of the damage for which conpensation is being sought in the
WBC Claimmay be a result of the allied bonbing, the bulk of the oil-wel
fires was directly caused by the expl osives placed on the well heads and
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detonated by Iraqgi arnmed forces. |In this regard the Panel finds the
testinony presented by the Claimant’s witnesses at the oral proceedings,

whi ch included videotapes of explosives placed on the well heads, as well as
t he docunentation attached to the Kalin Report, supra paragraph 77,
particularly convincing. The Panel also notes that the evidence referred
to by Iraq is consistent with this conclusion. Seesupra paragraph 81
(quoting a news nmgazine article stating that “the vast mpjority [of the
oil wells] had been bl own up by occupying lIraqi forces.”)

86. As descri bed above under the section “Applicable Law and criteria,”
accordi ng to paragraph 21 (a) of Governing Council decision 7, lraq’ s
liability includes any direct |oss, damage or injury suffered as a result
of “[military operations or threat of nmilitary actionby either side
during the period 2 August 1990 to 2 March 1991.” (Enphasis added.) This

decision is, in the Panel’s view, in accordance with the general principles

of international |law. Consequently, Iraq is liable for any direct |oss,
damage or injury whether caused by its own or by the coalition arnmed
forces. lraq’ s contention that the allied air raids broke the chain of
causation therefore cannot be upheld.

C. The nature and purpose of the proceedi ngs

87. In light of the conclusions reached above, the task that the Panel is
entrusted with in the present proceedings is twdfold. First, the Pane

must determ ne whether all the costs included by the Claimant in the WBC

Cl ai m can be considered a direct result of Iraq’ s invasion and occupation
of Kuwait and thus conmpensabl e under the applicable law and the criteria
establ i shed by the Governing Council. Second, the Panel nust verify, using
expert advice where necessary, that the costs for which conpensation is
bei ng sought in the WBC Cl ai mhave in fact been incurred by the Claimant in
t he execution of the WBC Exerci se.

88. Thi s understanding of the role of Conm ssioner Panels operating
within the UNCC framework, according to which determ nations of
conpensability and the verification of conpensable clainms are their main
tasks, is consistent with the Secretary-Ceneral’s report to the Security
Council dated 2 May 1991. 1In his report, the Secretary-General described
the function of the Conmi ssion as foll ows:

“The Conmi ssion is not a court or an arbitral tribunal before which
the parties appear; it is a political organ that perfornms an
essentially fact-finding function of exam ning clainms, verifying
their validity, evaluating | osses, assessing paynents and resol ving
di sputed clains. It is only in this |ast respect that a quasi-
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judicial function may be involved. G ven the nature of the
Commrission, it is all the nore inportant that sone el enent of due
process be built into the procedure. It will be the function of the
comri ssioners to provide this el enent.

“The processing of clains will entail the verification of clains and
eval uation of |osses and the resolution of any disputed clainms. The
maj or part of this task is not of a judicial nature; the resolution
of disputed claim would, however, be quasi-judicial. It is
envi saged that the processing of clainms would be carried out
principally by the comm ssioners. Before proceeding to the
verification of clainms and eval uation of |osses, however, a
determ nation will have to be nade as to whether the | osses for which
claims are presented fall within the neaning of paragraph 16 of
resolution 687 (1991), that is to say, whether the | oss, damage or
injury is direct and as a result of Iraq’s unlawful invasion and
occupation of Kuwait.”

“Report of the Secretary-General pursuant to paragraph 19 of Security

Council resolution 687 (1991)” (S/22559), para. 7, pp. 9-1018/

89. As described in section Il (“Proceedings”), supra, the Panel has made
every effort to ensure that the requirenments of due process have been net.
G ven the tine franes for the review of clainms prescribed by the Rules and
the volunme of docunentation underlying the WBC Claim the Panel has not
relied solely on the Parties’ contribution in order to verify the Claim
The Panel has assuned, with the assistance and support of the secretariat
and the consultancies retained by the secretariat, an investigative role

t hat goes beyond using the adversarial nmethod of verifying clains.

90. The Panel will now proceed to describe the subject matter of the WBC
Claim the determnations it has nade as regards the conpensability of the
costs included therein, and the results of the procedures it has enpl oyed
to verify those costs, in line with the above understanding of its role.

V.  SUBSTANTI VE ANALYSI S

A. The subject matter of the Claim

91. The WBC Claimas originally subnmitted by the Claimant is for the
amount of US$951, 630,871. See supra paragraph 1. As described in
paragraph 26, supra, the C aimant subsequently anended the Claim which
resulted in a reduction of the amount clained by KD 265, 278. Applying the
exchange rate US$3.45 = 1 KD used by the Claimnt to convert costs
originally incurred in Kuwaiti dinars into United States dollars, seeinfra
paragraph 114, the reduction nmade by the Claimant, KD 265, 278, transl ates
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to US$915, 209.19/ the WBC Cl ai m as anended anpunts to

Accordi ngly,

US$950, 715, 662.

92. The anmended WBC Cl ai m can be anal yzed as fol |l ows:20/
KOC costs Ampunt ((US$)
International firefighting and support
services contractors 206, 879, 412
Post cappi ng 25,654, 763
Sundri es 10, 068, 708
Tot al 242,602, 883
KOC - Al - Awda costs Ampunt ((US$)
Direct costs
Firefighter support 52,392, 745
Constructi on equi pnment 293, 462, 100
Ancillary costs
Proj ect managenent and related services 145,839, 509
Support facilities 120, 958, 852
Frei ght 65, 791, 081
Commruni cati ons 26, 422, 306
Jebel Ali staging area 3, 246, 186
Tot al 708,112,779
93. The Accountants’ Report defines KOC costs as “costs incurred by KOC
and recorded on the accounting system nai ntai ned by KOC Fi nanci al Services
Departnent.” KOC - Al-Awda costs are defined as “costs associated with the
Al - Amda project that were recorded by Bechtel as project managers, on the

KOC - but the difference between

t hese and ot her

Al - Awda system These are all paid by KOC
KOC costs is that these are recorded within the Al -Awda
project and details transferred to the KOC | edgers.”
94. Appendi x 3 to the Accountants’ contains details of the KOC -
Al - Awda costs,

costs.

Report
and appendi ces 4 through 8 contain anal yses of the KOC
Annex 10 to the Claimant’s subm ssion of 1 July 1996 conpri ses
copi es of the relevant invoices and proof of paynment docunments listed in

appendi x 4 to the Accountants’ Report containing an anal ysis of

international firefighting and support contractors costs, which is the main
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item under the heading “KOC costs.” Annex 11 to the sanme submi ssion is a
listing of invoices underlying the KOC - Al -Awda costs.

95. The Cl ai mant states that, generally, the WBC Claimincludes all costs
“incurred in connection with the preparation for, and the execution of, the
WBC Exercise provided that they were paid by 31 July 1992, except in the
case of post-capping costs, which have been included, irrespective of the
time of paynment, provided that they were recorded by KOC s accounting
departnment by 30 Septenber 1992.~

96. More specifically, the Accountants state that “[i]n respect of KOC
costs (which after 31 July 1992 relate only to post capping) [they] [had]
i ncluded all the costs recorded up to 30 Septenber 1992.” 1In a subsequent
subm ssion, the Claimant described the inclusion paranmeters for the KOC
costs as follows:

“The KOC costs were relatively straightforward for the purpose of the
claim The relevant costs were incurred under a nunber of specific
contracts made by, or for the benefit of, KOC specifically for the
WBC exercise. Although the sums involved were significant, the
limted number of payees of these costs neant that the records were
straightforward. . . . J[A]ll the costs incurred to these contractors
in respect of their work falling within the WBC exerci se had been
paid and recorded by 30 Septenber 1992. This was 10 nonths after the
date on which the last oil well was brought under control. However,
exam nation of the records revealed that all the expenses to these
contractors had been paid and recorded by the end of July 1992, save
for certain costs incurred in respect of ‘post-capping,’ the fina
part of the WBC exerci se.

97. The inclusion paraneters for the KOC - Al -Awda costs are nore
intricate. According to the C aimnt, “[these costs] were contained within
a much larger financial systembuilt up by Bechtel in managing the major
projects conprised within, first, Al -Awda, and, then, Al-Taneer.” The

Cl ai mant states that

[t]he financial systemrun by Bechtel under their project
managenent contract with KOC was necessarily nore el aborate, and
becane nore so as the initial Al -Awda phase of the recovery project
becane Al - Taneer at the end of 1991. The various parts of the

proj ect were separately coded (Level 1); and the rel evant conponents
of each part were given a supplenmentary code (Level 2). 1In addition
each type of expense had a separate coding system (Level 3), many of
whi ch transcended the level 1/2 code allocation. The financia
system nai ntai ned full records of cost control, and was termed

t hroughout by the acronym COCO (costs and commtnments).”

98. The Cl ai mant explains that “[t]here were 20 mai n cost codi ngs,
lettered between B and Z.” According to the Claimant, “[l]arge parts of

COCO rel ated to costs other than for the WBC Exercise, indeed in sone cases
for conmpani es other than KOC.” The Clai mant stresses that at the tinme when
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the Accountants commenced their work in the spring of 1992, this financia
systemwas “live,” i.e., “Bechtel was recording financial data continuously
as the Al -Taneer phase of the project was then in full operation.” In
these circunstances, according to the C ai mant,

. . it was inpossible for [the Accountants]--even if it had been
fea3|ble--to have de-constructed the COCO records so as to identify
every | ast paynent incurred specifically and exclusively for WBC
purposes. Instead, they used the structure of these existing
records, identifying those costs codes which were nainly or
exclusively intended to record WBC costs, but excluding other parts
of the records which m ght al so have i ncluded WBC costs which it
woul d have been inpractical to separate out.”

(Enphasis in original.)

99. Accordingly, it was decided that seven of the 20 distinct Level 1
COCO codes “dealt largely or exclusively with costs incurred in fire
fighting and well blowout control.” As presented by the C aimant, these
codes are the follow ng:21/

Firefighter support

Construction equi pnent

Proj ect managenent and rel ated services
Support facilities

Fr ei ght

Conmmuni cati ons

“ ON O W m S

Jebel Ali staging area

100. As shown in paragraph 92, supra, the accountants classified
“Firefighter support” (cost code W and “Construction equi pnment” (cost code
E) as “direct costs,” and costs incurred under the other headings as
“ancillary costs.”

101. The Clainmant explains that with regard to the ancillary costs (or
common or indirect costs, as they are also referred to by the Cl aimant),
“it was inmpossible to know precisely what costs were attributable to the
WBC exercise, as distinct fromreinstatenent of KOC s operating
facilities.” Consequently, instead of attenpting to allocate the conmmon
costs between the WBC Cl ai mand other clainms, the Cl ainmnt included in the
WBC Cl aimthe KOC - Al -Awda costs that were conmitted to before 30 Novenber
1991 and that were paid for by 31 July 1992.
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102. According to the C aimnt, two exceptions were nmade to the above
paraneters. Accruals were included in the WBC Claimrelating, on the one
hand, to four replacenment punps that had been ordered but the payment for
whi ch had not yet been conpleted, and, on the other, to costs billed by
Shuai ba Area Authority for seawater used to extinguish the fires. The
accruals are in the amounts of US$1, 500, 000 and US$1, 770, 584, respectively.

103. The Claimnt states that a decision was nmade not to allocate the
common costs “since [ ] any allocation would [have] be[en] subjective and
arbitrary; and [ ] the urgent priority and overwhel ming focus of activity

t hroughout the period fromliberation to Novenber 1991 was to extinguish
the fires; all costs in these categories [were] [ ] included in the WBC
Claim so long as they had been incurred and paid in the rel evant periods.”

104. The Accountants’ Report explains the above decision by stating that,
al though it woul d have been possible to apportion indirect costs between
the WBC Exerci se and other concurrent activities, this was not considered
to be of any val ue because

“(a) all such concurrent activities thenselves are the result of
the illegal Iraqi invasion and occupation, so if not included
in this claimwuld in any event be included in the clains to
be nade in respect of reinstatenent;

“(b) any such apportionnent would be subjective; and

“(c) there is no practical way that such apportionnent can be nade
in respect of the cost of capital equipnment.”

105. The Accountants further explain that,

“. . . [wWhilst it mght be possible to estimte the enphasis of the
work by reference to the direct |abour costs associated with each
project, the fact that costs incurred in other projects are also

cl ai mabl e neans that to the extent that they do not relate to WBC i s
uni nportant as the effect ultimately is onlyunder which head a valid
cl aimcan be made and not if it can be made. The WBC effort was the
principal task on the return to Kuwait. Accordingly it seens
appropriate to consider all of the support in the period of the WBC
work as part of the WBC claim This nethodol ogy renoves the need to
create an arbitrary allocation of these costs between this and ot her
heads of claim

“[The cut-off date of 30 Novenber 1991] is, by its nature, an
estimate, as it is quite possible that some of the WBC costs will not
have been recorded as conmtnments prior to 30 Novenmber 1991. It is

t hought to be a reasonable date as the last fire was extingui shed on
6 Novenber 1991 and there was an inevitable time lag in processing
the paperwork which would nean that costs relating to 6 Novenber 1991
will have taken sone tinme to be input into the system The inpact of
any error in this cut-off is likely to be one of claimng costs in a
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different part of the claimand not of either over- or under-
claimng.”

(Enphasis in original.)

106. The Claimant states that the costs associated with the WBC Exerci se
that (a) had not been paid by 31 July 1992; or (b) are not exclusive to the
WBC Exercise and were comm tted subsequent to 30 Novenber 1991; or (c)
relate to post-capping and were not recorded by 30 Septenber 1992, will be
included in a different claim According to the Claimnt, “[e]xcept in
relation to post-capping it is not anticipated that such costs will be
substanti al . 722/

107. The costs incurred in the WBC Exercise include revenue expenditure as
well as capital expenditure on the acquisition of equipnent and facilities
needed to performthe exercise. The total amended ampbunt sought by the

Cl ai mant, US$950, 715, 662, breaks down between revenue and capital

expendi ture as follows:23/

Type of KOC ((US$000) KOC - Al - Awda Total ((US$000)
expendi ture ((US$000)
Revenue 216, 612 430, 197 646, 809
Capi t al 25,991 277,916 303, 907
Tot al 242,603 708, 113 950, 716

108. The Accountants’ Report states that “[t]he figures included in this
claimin respect of capital expenditure represent the full cost of capita
items purchased in the periods covered by this claim” Accordingly, no

al | owance was made to reflect any residual value of the capital items after
the conpletion of the WBC Exercise. The Accountants explain that

“. . . [tlhis is because nost of the equi pment continued to be used
in the Al -Tanmeer, reconstruction project. As the Al -Tanmeer project
also relates primarily to activities for which separate clains are
bei ng made, any credit given for residual value at this stage would
give rise to an addition to the other claims. Further KOC are
presently assessing the extent of surplus equipment follow ng the WBC
Exerci se and the conpletion of the majority of the Al-Taneer project.
This exercise will enable a nore realistic evaluation of the residua
value, after the equipnment has ceased to be used on cl aimble
activities, to be nade.

“Any residual value of capital itens after the full reinstatenent of
the facilities of KOC is conpleted, or expected to be conpleted, wll
be included as a deduction to later clains for the reinstatement of
assets when the residual value can better be estimted.”
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109. The Accountants state that they spent approximtely three nonths at
KOC s Financi al Services Departnent and Bechtel’s Accounting Departnment in
preparing their Report. They declare that “[they] [have] exam ned the
accounting systems and records mai ntai ned by KOC and Bechtel, to satisfy
[thensel ves] that the costs clained have been incurred as described.” The
verification work perfornmed by the Accountants conprised both systenms tests
and substantive tests.24/ They did not verify each cost individually as
this “could only be done at prohibitive expense.”

110. The Accountants’ Report explains that the verification work consisted
of “sinple arithnetic checks; detailed discussions with nmanagenent of both
KOC and Bechtel regarding systenms and controls; substantive testing of

i ndi vi dual costs clainmed; and further detailed investigation of aspects of
the system or of individual cost areas which, in [their] opinion, nerited
this further work.” In total the amounts verified by the Accountants on
the basis of the supporting docunmentation are as foll ows25/

Source Val ue cl ai ned Val ue tested Per cent age
(US$000) (US$000)
KCC 243,518 111, 927 46%
KOC - Al - Awda 708, 113 400, 983 57%
111. According to the Accountants’ Report, “[t]he overall l|level of testing

adopted is that which in [their] professional opinion is appropriate in
assessing a claimof this nature and magnitude and is significantly greater
than that which would norrmally be adopted in auditing the figures for
statutory financial statement purposes.”

112. The Accountants nmade a number of adjustnents to the figures in the
accounting records “to reflect only those costs that can be reasonably
clainmed.” According to the Accountants, as a result of these adjustnents,
Bechtel project managenent costs were included in the Claimonly to the
extent that they relate to services rendered up to the end of Novenber
1991. Simlar adjustnents were made with regard to costs recorded under
the other headings to renove ongoing costs, costs relating to refurbi shment
of existing assets, erroneous postings and invalid costs, and to correct
errors in the applicable exchange rates. As a result of these adjustnents,
the clai mabl e costs were reduced by US$154, 823, 021.
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113. The Accountants’ Report concludes as foll ows:

“As i ndependent accountants we have exam ned the costs of the WBC
Exercise in the total sum of $951, 631,000 and have carried out such
tests on the costs and on the systems used for recording these costs
as we consi der necessary.

“We are satisfied that:

e the costs clained have been incurred and are properly
claimable as a direct result of the illegal Iraqgi invasion
and occupati on;

e the systems used have properly recorded the costs incurred
and that they have been conpetently operated.”

114. The costs included in the WBC Claimwere incurred nmainly in three

currencies: United States dollars, Sterling and United Arab Enirates

di rhams. Costs incurred by Bechtel in a currency other than United States

dol l ars were converted by Bechtel to the latter currency using the nonth-

end rate for the preceding nonth taken from the Financial Tines (London).

The costs recorded by KOC in Kuwaiti dinars were converted for the purposes

of this Claimat the rate of US$3.45 = 1 KD.

B. Conpensability of the Claim

115. The Panel has enpl oyed a nunber of procedures to assess the
conpensability of the WBC Claimand to verify the costs clainmed. As
explained in the section “Proceedings,” supra, three rounds of
interrogatories were addressed to the Claimant; Iraq s response to the
Statenent of Claimwas requested and consi dered; an on-site inspection was
performed in Kuwait by a verification teamto review the accounts, invoices
and ot her docunentation underlying the WBC Claim and oral proceedi ngs were
held to clarify outstanding issues and to allow oral questioning of the
Claimant’s experts. In the course of the on-site inspection invoices worth
approxi mately US$180 million were reviewed. The vol um nous docunentation
submitted by the Claimant on 1 July 1996 as well as the working papers of
the Accountants, which were nade available to the UNCC at the request of
the verification team were reviewed by the secretariat and its accounting
consultant and the results were reported to the Panel. Seesupra

par agraphs 15-17.

116. The Panel is satisfied, based on the evidence before it and the
results of the verification procedures enployed, that the costs form ng the
subject matter of the WBC Claimhave in fact been incurred by the Cl aimnt.
This finding is without prejudice to the issue of whether all the costs
included in the WBC Claimwere incurred in the execution of the WBC
Exerci se and, consequently, can properly be verified in the context of this
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Claim as well as the issue of whether all of the individual cost itens are
conpensabl e as | oss, damage or injury sustained by the Claimnt as a direct
result of Iraq s invasion and occupation of Kuwait. The Panel w |l address
these two issues when considering the different types of expenditure

i ncluded in the WBC Cl ai mand the specific cost headi ngs under which the
Claimis anal yzed.

117. The Panel also notes that, as explained in paragraph 34, supra, and
further el aborated upon by the Claimant and its witnesses at the ora
proceedi ngs, appropriate procedures, such as conpetitive tendering, the
requi rement of KOC approval for purchases nade through Bechtel, and
accounting and cost control systens were enployed by the Claimant to
control the costs and to keep them at a reasonable |level in the
extraordi nary circunmstances prevailing in Kuwait in the aftermath of the
Gul f war.

118. In view of the above, the Panel determ nes that reasonabl e measures
have been taken to ensure that the costs have not exceeded what coul d be
expected in the circunstances. Like the Panel’s determ nation in paragraph
116, supra, this finding is without prejudice to the issue of whether al
the costs claimed in the WBC Clai mcan properly be verified in these
proceedi ngs and whether all the individual cost items are conpensable.

C. The scope of the Claim

1. Capital expenditure

119. As stated in paragraph 107, supra, the WBC Exercise entailed capital
expendi ture totaling US$303, 906, 625. This expenditure can be anal yzed as
fol | ows:

US$000 US$000
| ncurred by KOC 25,991
I ncurred by Bechte
Mobi | e assets 243, 097
Bui | di ngs, etc. 34, 819 277,916
Tot al 303, 907
120. Iraq argues that no capital expenditure should be included in the WBC

Claim It states as foll ows:
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“It is common practice in the international accounting systemto
i ndi cate those costs that nmust be anortized during the total tine
period of the assets working life. What nust be paid is the
depreciation installment for the actual period during which these
assets have been used

“The overwhelm ng majority of the equi pnent and ot her assets which
wer e purchased were used for various purposes having no relation to
the firefighting efforts, so there is no guarantee assuring that the
cost of the above nentioned equi pment and assets will not be included
in other clainmns.

“Al'l what has been stated clearly leads to artificial increase in the
cl ai med ambunts wi thout any foundation. . . . Capital expenditure
nmust be excluded and presented in an independent claim. "
121. The Panel finds that, given the magnitude and conplexity of the task,
the WBC Exercise could not have been perfornmed wi thout the purchase of
equi prent, buildings and other facilities that were necessary for its
successful conpletion. Therefore, a certain anmount of capital expenditure
is appropriately included in the WBC Claim However, this does not
necessarily nmean that all of the capital expenditure can properly be
verified and, consequently, is fully conpensable in the context of this
Cl aim

122. As described in paragraph 108, supra, although nost of the equi pnment,
bui I di ngs and other facilities purchased during the period covered by the
WBC Clai mcontinued to be used in the Al-Taneer project, no all owance was
made by the Claimant in the WBC Claimto reflect any residual value of such
equi prent as at the end of the WBC Exercise. The Claimnt states that no
resi dual value cal cul ati on was undertaken by the Accountants for the
reasons expl ained in paragraph 108, supra. Moreover, according to the
Claimant, “[a]s accountants, Touche Ross were not qualified to undertake
such an exercise.” The Claimnt adds that, in any event, “[e]stimates of
val ue that m ght have been made at that stage woul d have been subjective
and unreliable given the difficulty of ascertaining the use of the assets
in question.” In the Statenent of Claimthe Claimant stated that the

resi dual value would be addressed, and appropriate all owance made, in |ater
clains. Subsequently, on 15 Novenber 1994, Kuwait informed the Comm ssion
that “[the] residual val ue has now been cal cul ated, and credit for it wll
be included in [the Claimnt’s] ‘Physical Assets and rel ated danage Claim’
which will shortly be submitted to the Commi ssion on behalf of Kuwait.”

The latter claimwas filed with the UNCC on 27 June 1994. Seesupra

par agraph 26.

123. The Panel addressed the residual value issue in its interrogatories,
asking the Claimant to clarify whether in the present proceedings it would
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be able to performthe residual value calculation as at the end of the WBC
Exercise. The Claimant replied as foll ows:

“KOC is not presently in a position to provide the Panel with the

i nformation requested. [ ] The assets in question were acquired
necessarily in response to the destruction of Kuwait’s infrastructure
for which lraq is responsible. Those assets which had a value at the
end of the WBC exercise remained in use for the purpose of the

rei nstatement exercise. Only to the extent that there was any
residual value available for KOC s continuing operation of the oi
fields was it necessary to give credit against the costs incurred.
Any val ue struck in Novenber 1991 woul d have been the starting point
for computing additional costs incurred in the Physical Assets Claim
Thus, there is no difference in the overall conpensation clai med.

“KOC' s expert consultants for the Physical Assets and Rel ated Danmage
Cl ai m have adopted a reasonabl e approach to estinate the residua

val ue of these assets at a nore realistic stage of KOC s
reinstatement of its property and operations, following |iberation
fromlraqg.

“Because KOC is the Claimnt in respect of both WBC and the Physi cal
Assets Claim there is no possibility of double conpensation. Credit
has been given for the residual value of the assets in the context of
t he Physical Assets Claimin which no costs were clained for the
acqui sition of those assets.”
124. 1t is not disputed by KOC that npost of the capital assets purchased
during or close to the end of the period covered by the WBC Cl ai m were
subsequently used in other activities, and that some itenms were not used at
all in the WBC Exercise. Exanples of such assets include buildings,

installations and other capitalized assets, such as “general facilities,”

“field offices,” “workshops,” "“new warehousing,” “canps,” “heavy plant
vehicles,” etc. The Claimant suggests that it is reasonable to include in
the WBC Claimin full the capital expenditure incurred in purchasing such
assets because those assets were in any event used in “conpensabl e
activities,” i.e., in reinstatement of KOC s assets damaged or destroyed as

a result of Irag' s invasion and occupation of Kuwait.

125. The Panel considers that at this stage it is not practicable and

per haps not even possible to assess the residual value of each individual
capital asset, or category of assets, purchased during the period covered
by the WBC Claimas at the end of that period; in any event, the

i nformation that woul d enable the Panel to perform such calculation is not
before it. Notw thstanding this finding, the Panel is unable to reconmend
in the present Claimthe conpensation in full of capital expenditure
incurred in purchasing such assets. While the WBC Claimfile contains

i nformati on that enables the Panel to verify the purpose for which the
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capital assets in question were used during the period covered by the
Claim the Panel is not in a position to verify for which purpose these
assets were used after that period. The documentation that would enabl e
the Panel to perform such verification is presented in KOC s Physica
Assets Claimand thus is not before this Panel, which was appointed to
review the WBC Cl ai monly.

126. G ven that the residual value of capital assets purchased during the
period covered by the WBC Cl ai m cannot be calculated in the present C aim
that the use of only a portion of the capital expenditure at issue can be
verified herein, and that the use of the remaining portion can only be
verified in KOC s Physical Assets Claim the Panel determ nes that a
portion of the capital expenditure included in the present Cl aimmust be
allocated to the Physical Assets Claim Having considered various options,
the Panel finds it appropriate to performthis allocation on the basis of
the Iength of the period during which the capital assets in question were
used. This period nust now be determ ned.

127. According to the Clainmant, KOC s restoration program my be divided
into the followi ng three phases:

a. Al -Awda, which began with |iberation and effectively ended with
the capping of the last burning well on 6 Novenber 1991,

b. Al-Taneer, which in practice began on conpletion of Al -Awa and
continued until 30 June 1993;26/ and

c. Phase Ill, an unofficial designation for the period which began

in July 1993 and will continue until conpletion of KOC s

restoration work.
128. As explained in paragraphs 31-32, supra, the WBC Exercise forned part
of the Al -Awda project. Therefore, the time frame that is relevant here
consi sts of the period covered by the WBC Exercise, which extended fromthe
begi nning of March 199127/ until the begi nning of Novenber 1991, and of the
period foll owi ng the WBC Exercise until the conpletion of the
reconstruction effort. The Panel finds that 31 March 1994, which appears
to be the date used by KOC in the Physical Assets Claimto calculate the
actual costs incurred in the reinstatenment effort, as opposed to future
estimated costs, should be considered for the present purposes as the date
of conpletion of the reconstruction effort. Consequently, the Pane
determ nes that the period follow ng the WBC Exercise during which the
assets in question were used extended fromthe begi nning of Novenber 1991
until the end of March 1994.
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129. The entire period defined above thus extends from the begi nning of
March 1991 until the end of March 1994, totaling 37 nonths, of which the
WBC Exercise covers eight nonths and the subsequent reconstruction period
covers 29 nonths. Accordingly, of the entire period during which the
capital assets in question were used approximtely 22 percent can be
apportioned to the WBC Exerci se, and approximtely 78 percent can be
apportioned to the reconstruction effort.

130. In view of the above, the Panel determ nes that 22 percent, or

US$66, 859, 457, of the total value of the capital assets (US$303, 906, 625)
purchased during the period covered by the WBC Cl ai m can be verified in the
present Claim The remaining portion, US$237,047,168, nust be verified in
KOC' s Physical Assets Claim Therefore, the Claimant may anmend its
Physical Assets Claimto the effect that the capital expenditure in the
remai ni ng amount of US$237, 047,168 be made part of that claim

131. The above allocation is without prejudice to the determ nation by the
Panel that will review KOC s Physical Assets Claimof the residual value of
the assets in question as at the end of the reconstruction effort.

132. The Panel will explain the distribution of capital expenditure as per
the different cost headings in connection with its discussion of the costs
cl ai med under each such headi ng. For reasons explained in paragraphs 167-
69, infra, it is not possible for the Panel to provide a precise

distribution of capital expenditure as per each individual cost heading;
however, because the global figure of capital expenditure is available to
the Panel, this does not affect the quantification of conmpensabl e capital
expendi ture.

133. To the extent that the anmount of capital expenditure under a
particul ar cost heading needs to be known in order for the Panel to be able
to quantify the ampbunt of conpensabl e revenue expenditure, the Panel will
make its best estimate of the amobunt of capital expenditure under each such
headi ng, based on the record before it, which includes the Accountants
Report and the Appendices thereto, and the Accountants’ working papers.

2. Direct and commpn costs

134. The Clai mant has divided the KOC - Al -Awda costs into “direct” and
“common” (or “ancillary”) costs as foll ows:28/
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Direct costs Uss$
Firefighter support 52,392, 745
Construction equi pnment 293, 462, 100
Sub-t ot al 345, 854, 845
Common costs
Proj ect managenent and rel ated services 145, 839, 509
Support facilities 120, 958, 852
Frei ght 65, 791, 081
Communi cati ons 26, 422, 306
Jebel Ali staging area 3, 246, 186
Sub-t ot al 362, 257,934
Tot al 708,112,779

135. Subject to the Panel’s determ nation regarding the allocation of

capi tal expenditure, supra paragraph 130, the Panel agrees that, in view of
their nature, the costs recorded under the headings “Firefighter support”
and “Construction equi pnment” are properly classified as “direct” costs, or
costs that are attributable alnost exclusively to the firefighting effort.
These costs are described in nore detail in paragraphs 178-81,infra, in

connection with their quantification.

136. As regards the common costs, the Claimant states that, although such
costs relate not only to the WBC Exercise but also to other projects that
wer e undertaken concurrently by the Cl aimnt, they were included in full in
the WBC Claim As described in paragraphs 101-05, supra, the Cl ai mant
argues that this decision is justified because the costs are in any event
conpensabl e and any all ocati on between the various projects would be
“subjective and arbitrary.” The C aimant further suggests that an

all ocation of the common costs is unnecessary on grounds that “the urgent
priority and overwhel mi ng focus of activity throughout the period from

i beration to Novenber 1991 was to extinguish the fires.” Supra paragraph
103.

137. In view of its mandate, which is limted to the review of the WBC
Claim the Panel finds that it is not in a position to determ ne whether
the costs incurred in the projects undertaken by the Clai mant concurrently
with the WBC Exercise are conpensable and, if so, to what extent. The
document ati on that woul d enabl e the Panel to nmake such a determination is
to be found in the other clainms submtted by KOC, which are not before this
Panel. In these circunstances, the Panel determ nes that only the portion
of the conmmon KOC - Al-Awda costs clained in the WBC Claimthat relates to
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the WBC Exercise can properly be verified in the present Claim the other
portion nmust be verified in other KOC clains.

138. The Panel considers that it may not be possible to know with

preci sion which comopn costs are attributable to the WBC Exercise, on the
one hand, and the other concurrent activities, on the other. 1In the
Panel’s view, this difficulty does not preclude making a gl obal allocation
of common costs between the WBC Exercise and the other concurrent
activities.

139. In this connection, the Panel refers to a docunent entitled “Al-
Taneer Project Damage Assessnent,” prepared by Bechtel managenent in
response to a request by the Accountants. This document was made avail abl e
to the UNCC verification teamand is also included in the Accountants’
wor ki ng papers. According to this docunent, based on the manual | abor man-
hour charges, a ratio of 80/20 would be appropriate to allocate the comon
KOC - Al -Awda costs between the WBC Exercise and all the other concurrent
activities. Applying this ratio, the Panel determ nes that 80 percent of
the common KOC - Al - Amda costs can be verified in the WBC Claim It
follows that the remaining 20 percent nust be verified in KOC s other

cl ai ns.

140. The Panel notes that the above ratio is to be applied in such a way
as to avoid any double allocation of the costs clainmed in the present
Claim Thus, the common costs as per the relevant cost headings are to be
all ocated on the basis of the revenue expenditure cl ai med under each such
headi ng after excluding capital expenditure, for which a different

al l ocati on nmethodology is to be used, as detern ned above.

141. Wiile the C ai mant has not applied the distinction between direct and
common costs to costs clainmed under the heading “KOC costs,” it appears to
the Panel that there are certain costs itenms under the sub-heading
“Sundries” that can al so be considered as “conmon” in the sense that they
are costs incurred in supporting the Al -Awda project as a whole. The Panel
determ nes that the cost itens “Legal costs” and “Consulting costs” are to
be considered as common costs and al |l ocated accordingly. The Panel will
quantify the anobunt to be allocated when considering these cost headi ngs.
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VI . QUANTI FI CATION OF THE CLAI M

A KOC costs

1. Analysis

142. KOC costs refer to costs incurred by KOC and recorded on the
accounting system nmai ntai ned by KOC Fi nanci al Services Departnent. See
supra paragraph 93. These costs, as anended, are anal yzed under the
fol | owi ng headi ngs:

International firefighting and support services US$206, 879, 412
contractors

Post cappi ng 25, 654, 763
Sundri es 10, 068, 708
Tot al Us$242, 602, 883

143. The total anmpount clai med under this heading, US$242, 602,883, includes
revenue expenditure in the ambunt of US$216,611, 828 and capital expenditure
in the anount of US$25, 991, 055. According to the Claimant, all of the
capital expenditure relates to costs recorded under the headi ngs “Purchased
equi prrent” and “Other costs,” which are sub-headi ngs of “International
firefighting and support services contractors.” Seejinfra paragraphs 145-
47.

144. Applying the Panel’s determ nation regarding the allocation of
capi tal expenditure, see supra paragraph 130, 22 percent of such
expendi ture clai med under the heading “KOC costs,” amounting to

US$5, 718,032, can be verified in the present Claim The remaining 78
percent, anounting to US$20, 273,023, nust be verified in KOC s Physica
Assets Claim

2. International firefighting and support services contractors

145. Under the heading “International firefighting and support services
contractors” the Cl ai mant seeks US$206, 879,41229/ This amount is further
anal yzed in the Accountants’ Report and in the Appendices to the
Accountants’ Report, which show that the anpunt mainly consists of charges
for services, rented and purchased equi pment and “other” costs, anounting
to US$175, 518, 000.



S/ AC. 26/ 1996/ 5/ Annex
Page 44

146. The Accountants state that “[t]he charges for services relate to the
direct costs of the firefighting personnel being mainly tine charges and
expenses incurred.” The costs incurred in rental and purchase of equi pment
are expl ained as foll ows:

“The rental and purchase of equi pnent relates to equi pnent brought in
by the firefighters in order to performtheir work. This purchased
equi pnment . . . is included on the Bechtel nmnagenment departnment’s
regi ster of assets. This total being the $36,014, 000 [ purchased

equi pment for firefighters] and the $570, 000 included in paragraph
4.2 [purchased equi prent for support services contractors] (together
$36,584,000) is significantly greater than the capital figure of
$25,991,000 . . . because it includes |oose tools and consunabl e

equi prent used to control the flow of oil fromthe well heads which
have not been capitalised by the AVD.”

147. *“Other” costs are further explained by the Accountants as foll ows:

“The other costs are the costs of contractors not allocated between
the cost headings identified above. They are in respect of charges
for services but do contain other equipnment related costs not
separately anal ysed on the face of the contractors invoice. As such
the costs do not relate to costs of a different nature to the
anal ysed costs, it is just that they are not analysed by the
contractor in the subm ssion of their invoice.”
148. Iraq argues that the firefighting and support services contractors
managed to include a premumelenent in their rates due to the unusual
circunstances in which the contracts were negoti ated. Based on all eged
anomalies in the nunber of wells extinguished as per the various
firefighting teans, the average rates charged by the conpanies, as well as
the adjustnents made by the Accountants, Iraq asserts that the data
provided by the Claimant is not reliable and sufficient to make a proper

eval uati on of these costs.

149. The Panel notes that, as a result of the interrogatories by the
Panel , further docunentation subnmitted by the Claimant and the on-site

i nspection performed by the verification teamin Kuwait, additiona

i nformati on has been provided to the Panel that has enabled it to verify
the costs in question. The Panel also accepts that in the circunstances
prevailing in Kuwait in the aftermath of the Gulf War it may have been
necessary for the Claimnt to pay a higher price than what woul d have been
ot herwi se payable for the services in question. The Panel considers that
the Cl ai mant has taken reasonable steps to control any excessive pricing of
these services. See supra paragraph 118.

150. In view of the above, and based on the evidence in the record and the
results of the verification procedures enployed, the Panel is satisfied
that the costs clainmed under the heading “International firefighting and



S/ AC. 26/ 1996/ 5/ Annex
Page 45

support services contractors” are conpensable as |oss, damage or injury
sustained by the Claimant as a direct result of Iraq s invasion and
occupation of Kuwait. This finding is subject to the Panel’s

determ nations regarding the allocation of capital expenditure, supra
paragraph 130, and the conpensability of costs incurred in connection with
the work perfornmed by KOC s own firefighting team infra paragraphs 161-63

3. Post-capping costs

151. Under the heading “Post-capping” the Clai mant seeks the amunt of
US$25, 654, 763. According to the Accountants’ Report, this expenditure
“represents the total of costs input to the KOC | edger to 30 Septenber

1992.” The Accountants further explain that “[t] hese costs are controlled
by the KOC drilling departnment and cover costs on post capping incurred in
respect of work performed by the International firefighters, Santa Fe
drilling and others as well as KOC personnel. In addition, it includes the

cost of post capping materials such as well heads.”

152. Noting that the inclusion of post-capping costs in the WBC Cl ai m was
specifically discussed between KOC and the Accountants, lraq asserts that
not even the Accountants were “wholly convinced with the inclusion of post-
capping costs in the WBC Claim” Iraq argues that certain factors, such as
the fact that post-capping costs were handled within KOC by its drilling
department, show that these costs were “not an essential part of the
firefighting operations, but were part of the process for preparing the oi
well's for production.” In this connection, Iraq refers to the Accountants
Report, which describes the processing of post-capping costs within the KOC
- Al -Awda system as foll ows:

“In respect of post-capping costs, which are the responsibility of
the Drilling departnment, all invoices received fromcontractors are
sent to the Drilling department who performthe above checks as wel
as controlling the work perforned by post-capping contractors. They
are also responsi ble for anal ysing post capping costs separately from
other drilling costs. They then pass the invoices on to the next
stage in the controlling and recordi ng process.”
153. In view of the nature of post-capping costs as well as the fact that
the bulk of these costs is included in KOC s Physical Assets Claim the
Panel in its interrogatories also raised the question of their proper
allocation to the WBC Claim Asked to justify the inclusion of the post-
cappi ng costs in the WBC Claimfrom both the | egal and the accounting point

of view, the Claimnt stated as foll ows:

“Provided that the | osses neet the criteria for conpensation defined
by UNSCR 687 and the decisions of the Governing Council, and provided
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there is no duplication, there is no |l egal distinction between the
costs included in one G| Sector claimor another. KOC has defined
the WBC Claimto include all those costs which it incurred, directly
or indirectly, in putting out the oil fires and bringing the flow of
hydrocarbon fluids fromthe wells under control

“Post-capping is a continuation of the process of making the well head
safe . . . . The well blowout control exercise involved gaining
access to fires, extinguishing them stemmng the flow of oil and gas
by capping and then post capping was necessary to nake the wells
permanent|ly safe and under control.

“Logically, therefore, post capping costs may be included as part of
this claimbecause they were a necessary conclusion to the WBC
exercise. Legally they are justified, regardless of their

categori zation, because they are plainly costs incurred as a direct
result of Iraq’s detonation of Kuwait’s oil wells.

“The post capping exerci se was not conplete at the tinme of preparing
the WBC Claim and that is the prinme reason why a portion of the
costs was deferred to the Physical Assets Claim(although it is
justifiable to include such costs within that claimalso, because
post capping work was also a prelude to reinstating KOC s physica
assets in the oil fields).

“From an accounting point of view, the inclusion of these costs is a
mere matter of definition: the costs were included as part of the
wel | bl owout control process. As the post capping work was
i nconplete at the tinme of preparing the claim and rather than
estimating the total post capping costs at that tinme yet to be
i ncurred and including an estimte as part of the claim it was
acknow edged that a nore exact figure (and therefore nore appropriate
| evel of conpensation) would be achi eved by including the bal ance of
the post capping costs in a later claim The nost logical claimin
whi ch to include the bal ance was the Physical Assets and Rel ated
Damage Claim”
154. The issue was further addressed at the oral proceedings. There, the
Claimant’ s accounting experts who had participated in the preparation of
the relevant clainms for subm ssion to the Comm ssion described the
procedures they had used to avoid duplication of post-capping costs between
the WBC Cl ai m and the Physical Assets Claim In that connection, the
Claimant also further clarified the nature of these costs and restated its

justification for their inclusion in the Claim

155. Based on the evidence before it and the results of the verification
procedures enployed, the Panel is satisfied that the post-capping costs

i ncluded in the WBC Cl ai m are conpensabl e as | oss, danmge or injury
sustained by the Claimant as a direct result of Iraq s invasion and
occupation of Kuwait. Wile it is debatable, as acknow edged by the

Cl ai mant, whet her post-capping technically constitutes part of the WBC
Exercise or part of the reconstruction effort, the Panel finds that
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awarding a portion of the post-capping costs in the present Claimw |l not
create a risk of double conpensation. Wth the assistance of the
secretariat and relying on the documentation submtted in the two clains,
the Panel that will review KOC s Physical Assets Claimw |l be in a
position to ensure that the costs which have been verified and awarded in
the present Claimdo not overlap with those to be verified in the Physica
Assets Claim

4, Sundries

156. The C ai mant seeks US$10, 068, 708 as conpensation for costs recorded
under the heading “Sundries.” The Accountants state that “[t]his cost
headi ng i ncludes various costs which have been identified by KOC as rel ated
to WBC, but which do not fall under a separate heading.”

157. The sub-headings that conprise this category are “KPC costs,” “Legal
costs,” “Consulting costs,” and “O her KOC- [Extraordi nary Revenue] costs”
(“Other KOC-EOR costs”). “KPC costs” are those incurred by KPC and passed

on to KOC by inter-conmpany accounting entries. These costs consist of

proj ect paynents for support services, project paynents for suppliers, and
i nsurance payments. “Legal costs” cover costs incurred by KOC in the
arrangenent and control of WBC contracts. “Consulting costs” are those
associated with the work perfornmed by Arthur Andersen, the accounting
consultant hired by KOC to operate the KOC accounting system after the

i beration, whereas “KOC-EOR costs” consist of “revenue costs which have
not been otherwi se classified.” Al of these costs are further analyzed in
the Appendices to the Accountants’ Report.

158. Iraq states that the cost of |egal and technical consultation “is not
part of the firefighting operation and is an uncl ai mable anpunt.” Iraq

al so objects to the costs relating to the work performed by Arthur

Ander sen.

159. The Panel has earlier determ ned that the KOC costs clained under the
headi ngs “Legal costs” and “Consulting costs” are to be considered as costs
common to the various activities undertaken by the Clai mant

cont enpor aneously with the WBC Exercise. Seesupra paragraph 141. The

| egal costs ampunt to US$3, 022,513 and the consulting costs anpunt to
US$895, 443. According to the standard adopted by the Panel in paragraph
139, supra, 80 percent of these costs, ampunting to US$2,418,010 and
US$716, 354, respectively, can be verified in the present Claimand the
remai ni ng 20 percent, anounting to US$604, 503 and US$179, 089, respectively,
nmust be verified in KOC s other claims. The Claimant may amend its other
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claims, identifying such clainms and the anount to be allocated to each such
claim to include the above anmobunts, which cannot be verified in the
present Claim

160. Subject to the above allocation and the Panel’s determ nation
regardi ng the conpensability of costs incurred in connection with the work
performed by KOC' s firefighting team the Panel is satisfied, based on the
evi dence before it and the results of the verification procedures enpl oyed,
that the costs claimed under the heading “Sundries” are conpensabl e as

| oss, damage or injury sustained by the Claimnt as a direct result of
Irag’s invasion and occupation of Kuwait.

5. KOC s firefighting team

161. The C ai mant seeks US$2, 804, 390 as conpensation for paynments made to
KOC s own firefighting team30/ These costs are in part clainmed under the
heading “International firefighting and support services contractors” (and
sub- headings “Firefighting contractors/ Gther costs”) and in part under the
headi ng “Sundries” (and subheadi ng “OQt her KOC-EOR costs”). The forner
costs ampunt to US$1, 478,527, and the latter to US$1, 325, 863.

162. Considering that the firefighting personnel in question appear to
have been regul ar staff nenbers of KOC, the Panel is of the opinion that
the Cl ai mant woul d have had to make such salary paynents even if there had
been no invasion. Consequently, in the absence of any further details by
the Cl ai mant regarding the precise nature of the payments in question, the
Panel is not prepared to regard these costs as | oss, dammge or injury
sustained by the Claimant as a direct result of Iraq s invasion and
occupation of Kuwait.

163. The above finding is without prejudice to the method of
quantification of the sales and production | oss claimpresented by Kuwait’s

public oil sector.31/

6. Conclusion on KOC costs

164. The Panel concludes that costs clainmed under the heading “KOC costs”
in the total anmpunt of US$218, 741,878 have been incurred in the execution
of the WBC Exercise and are conpensable as | oss, damage or injury sustained
by the Claimant as a direct result of lIraqg’s invasion and occupation of
Kuwait. This finding is without prejudice to the Panel’s determi nation
regardi ng the conpensability of indirect costs incurred in fighting oil-
well fires in the Wafra oil field. Seeinfra paragraphs 218-21. The
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Panel’s determ nations with regard to the KOC costs are sunmarized in the

chart bel ow

The amounts are in United States doll ars.

Cost headi ng/ Total ampunt Total Capi t al Total Conmon_cost Rej ecti ons Armount
Anal ysi s cl ai med capi tal allocation revenue allocation conpensabl e
expendi ture expendi ture
I nt ernati onal 206, 879, 412 25,991,055 (20, 273,023) 180, 888, 357 (1,478, 527) 185, 127, 862
firefighting [para. 142]32/ [para. 143] [para. 144] [paras. 161-63]
and support
servi ces
contractors
Post cappi ng 25, 654, 763 25, 654,763 25, 654, 763
[para. 142]
Sundri es 10, 068, 708 10, 068, 708 (783, 592) (1, 325, 863) 7,959, 253
[para. 142] [para. 159] [paras. 161-63]
Tot al 242,602, 883 25,991,055 (20,273,023) 216,611,828 (783,592) (2, 804, 390) 218,741, 878

B. KOC - Al -Awda costs

1. Analysis

165. KOC - Al -Awda costs are costs associated with the Al -Awma project

that were recorded by Bechte
system See supra paragraph 93

fol Il owi ng headi ngs:

as project managers on the KOC -

Al - Awda

These costs are anal yzed under the

KOC -

Al - Awda costs

Direct costs

Firefighter

support
Construction equi pnent

Ancillary costs

Jebel

Pr oj ect

Frei ght

Al

managenment

Conmmuni cati ons

st agi

Tot al

Support facilities

ng area

and rel ated services

Amount _((US$)

52,392, 745
293, 462, 100

145, 839, 509
120, 958, 852
65, 791, 081
26,422, 306

3, 246, 186

708, 112, 779

166. The above headings are further analyzed in the

and in the Appendices to the Accountants’ Report.

Account ant s’

Report
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167. The total anount clained under the heading “KOC - Al-Awda costs,”
US$708, 112, 779, includes revenue expenditure in the amunt of
US$430, 197, 209 and capital expenditure in the amunt of US$277, 915, 570.
See supra paragraph 107. O the latter anount, US$243, 096,570 consists of
capital expenditure on nobile assets, and the remai nder, US$34, 819, 000, of
capital expenditure in respect of buil dings.

168. It appears that the greater part of capital expenditure on nobile

assets, amounting to US$183,515,589, is claimed as “Purchased equi pnment”
under the heading “Construction equi pnent” and that further significant

amounts are clained, in addition to that heading, under the headings

“Firefighter support,” “Support facilities” and “Communi cations.” See
infra paragraphs 174, 193 and 205-06. The bulk of capital expenditure on
bui | di ngs, US$34, 448, 000, is clainmed under the headi ng “Support

facilities;” the remaining portion, US$371, 000, under the headi ng “Jebel

Ali staging area.”

169. The Claimant states that it is not able to provide a breakdown of
capital expenditure on nobile assets as per the COCO cost codes. This is
because capital expenditure “was incurred in many of the Al -Awda cost
sections and the identification criteria for such costs in the COCO Report
was not the same as in KOC' s asset register. It would therefore be
virtually inpossible to analyse the costs and identify each el enent of

capi tal expenditure by cost heading.” Further, according to the
Accountants, the Asset Managenent Departnent of KOC (“AMD’) which conpil ed,
updated and mai ntai ned registers of all assets associated with the Al -Awda
and Al - Taneer projects,

. . is separate fromthe cost control departnent and as such does
not use the sanme cost definitions--its requirements being of a
different nature fromthose of the cost control departnent. For this
reason it is not possible to performa direct reconciliation between
capi tal expenditure per the AMD and capital expenditure per the cost
control departnent.”

170. As noted in paragaph 132, supra, the technical difficulty described

above does not preclude the gl obal allocation of capital expenditure.

Accordingly, the Panel determines, following the criteria established in

paragraph 130, supra, that 22 percent, or US$61, 141, 425 of the total anmount

of capital expenditure clainmed under the heading “KOC - Al -Awda costs”

(US$277,915,570) is to be verified in the present Claim The renmining 78

percent, US$216, 774,145, nust be verified in KOC s Physical Assets Claim

As noted in paragraph 133, supra, to the extent necessary to quantify the

conpensabl e anmount of revenue expenditure under the rel evant cost headi ngs,
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the Panel will nake its best estinmate of the anpunt of capital expenditure
under each such heading, on the basis of the record before it.

171. Bearing in mnd the above paraneters, the Panel now proceeds to
assess the conpensability of the costs clained as per the costs headi ngs

referred to in paragraph 165, supra

2. FEirefighter support

172. Under the heading “Firefighter support” the C ai mant seeks

US$52, 392, 745. The costs cl ai med under this heading consist of three nmjor
cost elements: labor, materials and equipnment. The Cl ai mant expl ains that
“le]lssentially these costs represent the costs of providing the

i nfrastructure within which the WBC exercise was perforned,” citing as
exanpl es the follow ng:

a. The excavation, lining and filling of the |agoons;

b. The provision of vast quantities of water to the firefighting
t eans;

c. The laying of the pipelines to supply the water;

d. The construction of the special access ways into the well head
areas; and

e. The loading and unl oading of the aircraft and cargo vessels.

173. Citing alleged inconsistencies between the informati on provided in
the docunents submitted by the Clai mant and other sources of information
regarding the length of roads built and the nunmber of water |agoons and
sand pits, lraqg argues that the information available to the Panel is not
sufficient to process the Claim |Iraq further states that “production
rates for all kinds of equipnment” would al so be necessary.

174. 1t appears that a significant ampbunt of capital expenditure is

clai med under the present heading. According to the Panel’s best estimte,
such expenditure ampunts to US$19, 795,591.33/ Applying the standard set in
paragraph 130, supra, the anount allocable to KOC s Physical Assets Cl aim
thus i s US$15,440,561. In view of its finding made earlier in paragraph
135, supra, to the effect that the costs clainmed under this heading can be
appropriately considered as “direct” costs, the Panel need not perform any
further allocation of these costs.
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175. Based on the evidence in the record and the results of the
verification procedures enployed, the Panel is satisfied that costs clai ned
under the heading “Firefighter support” in the anpunt of US$36, 952, 184 have
been incurred in the WBC Exercise and are conpensabl e as | oss, damage or
injury sustained by the Claimant as a direct result of Iraq s invasion and
occupation of Kuwait.

3. Construction equi pnent

176. The C ai mant seeks US$293, 462, 100 under the headi ng “Construction
equi pnment.” The bul k of these costs was incurred in purchasing and renting
equi prent; sonme were incurred in respect of spare parts, surveying, manua

| abor, small tools, etc. According to the Accountants’ Report, ongoing
items were removed prior to the subm ssion of the Claimso that only itens
relating to the period ending 30 Novenber 1991 were included in the C aim

177. The Accountants state that all of the costs clainmed under the sub-
headi ng “Purchased equi pnent,” totaling US$183,515,589, “are included in
the inventory of npbile assets maintained by the Asset Managenent
Departnment.” Wth regard to the rental equi pnent, the Accountants explain
that “[t]o avoid an excessive build up of equiprment with limted or no use
after the WBC and reinstatenent exercises KOC hired a consi derabl e amount
of equi pment for these exercises.”

178. lraq states that the information available in the Claimant’s initia
submi ssion is not sufficient to assess how the equi pment in question was
used. “Technical specification, tinme schedul es, equipnment allocation,
maps, calcul ations and technical draw ngs, all of this is not present in
the claim” |Iraq concludes that, in any event, the anpunt of equipnment is
“obvi ously exaggerated.”

179. The Panel notes that, given that all of the costs recorded under the
sub- headi ng “Purchased equi pnent” relate to assets included in the nobile
assets inventory nmaintained by KOC s Asset Managenent Departnent, these
costs constitute capital expenditure. As noted in paragraph 168, supra, it
appears to the Panel that, in addition to the above, there is further
capital expenditure on nobile assets clainmed under the heading
“Construction equipment.” The Panel estimates that the total of capita
expendi ture clai med under this headi ng anounts to US$200, 000, 00034/

Appl ying the standard set by the Panel in paragraph 130, supra, regarding
the allocation of capital expenditure, the anpunt allocable to KOC s

Physi cal Assets Claimthus is US$156, 000, 000.
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180. Like the costs clainmed under the heading “Firefighter support,” the
Panel has earlier found that the costs clainmed under the heading
“Construction equi pment” can be appropriately considered as “direct” costs.
See supra paragraph 135. Thus, the Panel need not perform any further

al l ocation of these costs.

181. The Panel is satisfied, based on the evidence on the record and the
results of the verification procedures enployed, that the costs clai ned
under the heading “Construction equipnment” in the amount of US$137, 462, 100
are conpensable as | oss, damage or injury sustained by the Claimnt as a
direct result of lraq s invasion and occupation of Kuwait.

4. Project managenent and rel ated services

182. This category of costs, totaling US$145, 839,509, consists of
expendi ture incurred by Bechtel in organizing and managi ng the Al - Amda
proj ect, which included, inter alia, the WBC Exerci se.

183. The costs claimed under the present heading consist al nmost entirely
of personnel related costs. These costs, which appear to include only
revenue expenditure, are described by the Accountants as foll ows:

“These costs are those such as salary, overtine, travel, sick pay,
and accommodati on that Bechtel has charged to KOC for the work it has
undertaken in organizing the myjority of the Al -Awa and Al - Taneer
proj ects.

“This cost heading includes the costs associated with the personne
required to operate the Jebel Ali staging area . . . as this was part
of the Project Management function. The role of Bechtel was not just
one of project nmanagenment and these costs relate to all the roles
pl ayed by Bechtel personnel and contract personnel supporting them
They include personnel costs incurred in relation to functions such
as procurenment, construction, project control, design engineering,
security, special projects, safety and so on.”
184. The scope of Bechtel’s work is defined in the contract for project
managenent and rel ated services entered into between KPC and Bechtel on 12
March 1991, but effective 9 Novenmber 1990 (the “Contract”). According to
article 1, the Contract “relates to the restoration of the oilfields from
wel | head flange to off-shore crude oil export delivery points including
without limtation the repair/refurbishnment/construction of the same for
the provision of sufficient oil to supply [KPC s] imedi ate donestic and
export requirenents and thereafter further production as required by [KPC]

and such other services as are agreed between [KPC] and Bechtel.”
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185. Bechtel’s services included project managenent, engi neering,
procurenment, construction, start-up testing services, and operations.
Start-up testing services are defined in the Contract as the “initia

operation of the Permanent Facilities of the Project,” and operations are
descri bed as those “starting with the initial study of l|layouts and

| ocations of all facilities to determ ne |ogistics, support and services
necessary to achieve restoration through to the provision of personnel and
systens required to operate the early production facilities.” As part of
its operations services, Bechtel was further required to devel op, together
with KPC, “an overall plan for early production, identifying key and
critical activities to permit the earliest recomm ssioning of individual

systens and large facilities.”

186. The Panel notes that the scope of Bechtel’s work was w de, covering
not only the managenent of the WBC effort and the reconstruction-rel ated
activities, but possibly also certain aspects of the oil sector’s nornal
busi ness operations. In view thereof, the Panel finds that, while it is in
a position to verify the costs incurred by KOC with regard to the
managenment of the WBC Exercise by Bechtel, it is not in a position to
determ ne whether the part of the costs that is unrelated to the WBC
Exercise is also fully conpensabl e as reconstruction-rel ated mnagenent
costs, or whether a part of themrelates to the oil sector’s nornal

busi ness operating costs, which nay be non-conpensable. Consequently, the
Panel determines that only part of the costs claimed under the present
headi ng can be verified in the present Clainm the remaining part is to be
verified in the Physical Assets Cl aimand other KOC cl ai nms35/

187. Applying the standard applicable to commpn costs, seesupra paragraph
139, the Panel determ nes that 20 percent of the anpunt clainmed under the
headi ng “Project managenent and rel ated services,” in the anmount of

US$29, 167,902, relates to KOC s Physical Assets Claimand other KOC clains
and therefore are costs that cannot properly be verified in the context of
the WBC Claim The Cl ai mant may anmend these other clainms to include the
above anount.

188. As regards the anmpunt remaining after the above allocation,
US$116, 671, 607, the Panel is satisfied, based on the evidence before it,
that these costs have been incurred by the Claimnt in the execution of the
WBC Exerci se and are conpensable as | oss, damage or injury sustained by the
Claimant as a direct result of Iraqg’ s invasion and occupation of Kuwait.
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5. Support facilities

189. The C ai mant seeks US$120, 958, 852 under the headi ng “Support
facilities.” The Accountants state that, as regards the physica
facilities, “the costs incurred in respect of the reinstatement of
facilities existing pre-invasion have been excluded.”

190. The heading “Support facilities” covers a w de range of costs,
i ncluding the fol |l ow ng:

a. Support for all manual and non manual workers such as the

provi si on of accommdati on (both the building of tenporary canps

for thousands of manual workers and the refurbishnment of
apartnments and houses which had been ravaged by the occupying
troops). This area of cost incorporates the cost of an ocean

liner that was anchored in the Shuai ba Port to suppl enent scarce

accommodation facilities in Kuwait post |iberation;

b. The provision of meals for the personnel enployed,

c. Ofice construction, maintenance, and operation;

d. The provision and stocking of a 40 bed sem -pernmanent field
hospi t al

e. The refurbishnment of offices so that the organisational back-up
for the project could be based in Kuwait;

f. The refurbishment or construction, as appropriate, of light and
heavy machi ne wor kshops and the stocking of these workshops, to

service and repair the fleet of vehicles working on the project;

g. The provision of extensive warehousing facilities, carpentry

yards, fabrication shops for fabrication of both major and m nor

itens to be used in the WBC Exerci se

h. The construction or refurbishnent, as appropriate, of filling
stations and fire stations; and

i. Site inmprovenments, including explosive ordnance disposal

191. Iraq specifically objects to costs incurred in clearing unexpl oded
ordnance, which are included under this heading. Asserting that “Iraq
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nm nes were concentrated al ong the Saudi border or Gulf coastline as a

normal defensive nmeasure and not between oilwells,” Iraq concludes that
“any quantity of unexpl oded ordnance strewn over the desert, including KOC
territory is mainly due to the[ ] [allied] air raids, apart from other
measures taken by the coalition, who were the attacking side, such as

artillery, tank . . . etc. fire.”

192. The Panel notes that KOC has filed a separate claimwi th the UNCC for
t he conpensation of costs incurred in renmoving unexpl oded ordnance (the
“Rermoval of Unexpl oded Ordnance Claini).36/ |In these circunstances, any
determ nation by the Panel regarding the conpensability of such costs in
the present Cl ai mwould prejudge the Renpval of Unexploded Ordnance Cl aim
where that issue fornms the subject matter of the claimand where,
consequently, the relevant factual and |legal issues are briefed nore fully.
In view thereof, the Panel determ nes that the costs incurred in renoving
unexpl oded ordnance cl ai ned under the heading “Support facilities,” in the
amount of US$994, 435, cannot properly be verified in the present Claim

The Cl ai mant may anend its Renoval of Unexpl oded Ordnance Claimto include
t hat amount .

193. The Panel notes that the amount clai med under the headi ng “ Support
facilities” consists partly of capital expenditure in respect of buildings,
in the anount of US$34, 448, 000; see supra paragraph 168. The Panel

under stands that further capital expenditure on nobile assets is also

cl ai med under this heading. The Panel estimates that this expenditure
amounts to US$12, 000,000 and that the total of capital expenditure thus
amounts to US$46, 448, 000.37/ Consequently, follow ng the Panel’s

determ nation regarding the allocation of capital expenditure, seesupra
paragraph 130, 22 percent of this anpunt, US$10, 218,560, can be verified in
the present Claim the remaining 78 percent, US$36, 229, 440, nust be
verified in the Physical Assets Claim

194. Also, following the Panel’s determ nation regarding the allocation of
common costs, see supra paragraphs 135-40, all of the revenue expenditure,
except for the ordnance cl earance costs, clainmed under the headi ng “Support
facilities” totaling US$73,516,4138/ is to be considered as conmon costs,
of which 20 percent is to be allocated to KOC s other clains as costs that
cannot be verified in the present Claim Consequently, the Pane

determ nes that 80 percent of the revenue expenditure claimed under the
headi ng “Support facilities,” amunting to US$58, 813,137, can be verified
in the present Claim The renmmining 20 percent, in the amunt of

US$14, 703, 283, nust be verified in KOC s other clains. The C ai mant nay
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anend its other clains, identifying such clainms and the anmpbunt to be
all ocated to each such claim to include the latter anount.

195. Based on the evidence on the record and the results of the
verification procedures enployed, the Panel is satisfied that costs clai ned
under the heading “Support facilities,” in the anpunt of US$69, 031, 694,
were incurred by the Claimnt in the performance of the WBC Exercise and
are conpensable as | oss, damage or injury sustained by the Claimnt as a
direct result of lraq s invasion and occupation of Kuwait.

6. Fr ei ght

196. Under the heading “Freight” the Clai mant seeks the amunt of

US$65, 791, 081, consisting of charges made in connection w th shipping and
handl i ng of supplies and equi prment purchased for use in the Al -Awda
project. The costs clained under this heading have not been apportioned to
i ndi vidual cost categories. Thus, according to the Accountants, “the
headi ng for freight contains all freight costs insofar as it was practica
to isolate them from other costs.”

197. lraq objects to the Claimant’s presentation of freight costs, stating
that there is “no clear breakdown for the[ ] amounts and no information
[is] avail able concerning what kind of materials were being transported in
order to verify the accuracy of its classification.” Iraq suggests that
the freight fares should not have been separated fromthe costs of the
supplies and equi pnent shi pped. According to Ilraq, “[i]nternationa
accounting systemindicates that any additional expenditure occurring when
acqui ring an asset must be part of the total cost, thus the additional
expendi ture nust be included in the original assets cost in order to avoid
duplication.”

198. The Panel shares the view that the costs incurred in shipping and
handl i ng an asset are associated with those incurred in connection with its
purchase, as is their conpensability. Furthernore, it appears to the Panel
that the costs claimed under the heading “Freight” are al nost excl usively
linked to equi pnment and other capital assets and therefore should be
treated like capital expenditure. Therefore, to avoid double allocation

no further allocation is to be nade fromthese costs, on the basis of their
nature as “common” costs. See supra paragraph 140

199. The Panel has determ ned earlier that 22 percent of capital
expenditure, i.e., expenditure incurred in purchasing equi pnent and ot her
capital assets, clained in the WBC Claimcan be verified in the present
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claim and 78 percent of such expenditure is to be verified in KOC s
Physical Assets Claim See supra paragraph 130. Accordingly, the Pane
determ nes that 22 percent of the costs claimed under the heading
“Freight,” in the amount of US$14, 474,038, relates to capital equipnent
used in the WBC Exercise, and 78 percent, in the anpunt of US$51, 317, 043
relates to the use of such equipnent in activities that were undertaken
subsequent to the WBC Exercise. G ven that the information regarding the
use of the assets in question in such subsequent activities is to be found
in KOC s Physical Assets Claim the C aimnt nmay anend that claimto the
effect that the latter anount, US$51, 317,043, is nade part thereof.

200. The Panel is satisfied, based on the evidence before it and the
results of the verification procedures enployed, that 22 percent of the
freight costs, in the amobunt of US$14, 474,038, are conpensable as |oss,
damage or injury sustained by the Claimant as a direct result of lraq’s
i nvasi on and occupation of Kuwait.

7. Communi cati ons

201. The C ai mant seeks US$26, 422,306 as conpensation for costs recorded
under the heading “Conmmuni cations.” A breakdown and further analysis of
this amount is provided in the Accountants’ Report and in the Appendices to
the Accountants’ Report.

202. According to the Claimant, the comrunications costs “include all

t hose associated with the rebuilding of the comunications systens, which
had been destroyed during the Iraqgi occupation.” The Accountants describe
the comuni cati ons systemthat was set up as a result of the expenditure in
question as foll ows:

“The installations nonitored and controlled by Bechtel in the
comruni cations area during the Al -Awda project included a tenporary
PABX system a limted trunk radio system and a satellite

comruni cation |ink capable of reaching countries throughout the
wor | d; data comruni cati on outside Kuwait being provided through the
satellite link. Also, the tel ephone and data communi cati on services
were provided in and around the Ahmadi industrial area.”

203. lraq argues that “[t]he costs of [general] communications should be
treated in a simlar formof purchasing assets and equipnment.” Iraq also

compl ai ns that the communi cati ons costs are not properly analyzed, making
it difficult to understand the nature of the costs clained.
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204. In response to the Panel’s interrogatories asking the Claimant to
clarify the nature and scope of these costs, the Claimant replied as
fol | ows:

“In the immediate aftermaths of the |iberation, tenporary

communi cation facilities were essential for theWC exercise, and
were accordingly installed. These facilities becanme |argely
redundant at the conclusion of the WBC exercise. The associated
costs fell within the criteria defining theWBC Cl ai mas properly
‘belonging’ to the WBC Cl ai m

“Conpl ete reconstruction of KOC s conmuni cations system was
necessitated by the extent of danage and destruction resulting from
the invasion and occupation. A new system was required and
installed. The costs of the new system were all ocated between the
vari ous segnents of the Physical Assets Claim These costs are
distinct fromthe costs included in theWBC Claim?”

205. The Panel notes that the headi ng “Comruni cati ons” includes a
substantial amount of capital expenditure. Consequently, although the
assets in question may have beconme “largely redundant” at the concl usion of
the WBC Exercise as alleged by the C aimant, these assets may still have
had sone residual value. Accordingly, because the residual value of these
assets cannot be cal cul ated as at the end of the WBC Exercise, the Panel
will apply its determ nation regarding the allocation of capita
expenditure. See supra paragraphs 125-31

206. Based on KOC s asset mmnagenent records, the Panel estimates that the
capi tal expenditure clainmed under the headi ng “Comruni cati ons” anopunts to
KD 3, 275,646, or using the exchange rate 1 KD = US$3.45, to

US$11, 300,979.39/ Following the Panel’s determ nation regarding the

all ocation of capital expenditure, 22 percent of this amunt, or

US$2, 486, 215, can be verified in the present Claim The remaining 78
percent, anounting to US$8, 814,764, nust be verified in KOC s Physi cal
Assets Claim The Claimant may amend the latter claimto reflect the above
al l ocati on.

207. The Panel has also earlier held that an allocation of 20 percent be
made for all common revenue expenditure. Seesupra paragraphs 139-40. The
revenue expenditure clained under the headi ng “Comruni cations,” which
total s US$15, 121, 327, consists of costs incurred in supporting the Al-Awda
project as a whole. Consequently, the Panel determ nes that 80 percent of
the revenue expenditure clained under the headi ng “Conmuni cati ons,”
amounting to US$12, 097,062, can be verified in the present Claim The
remai ni ng 20 percent, anpunting to US$3, 024,265, is to be verified in KOC s
other claims. The Claimant may anend its other clains, identifying those
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clainms and the ampunt to be allocated to each such claim to include the
| atter anount.

208. Based on the evidence before it and the results of the verification
procedures enpl oyed, the Panel determ nes that the costs incurred by the
Claimant in setting up a tenporary comuni cati ons system in the amunt of
US$14, 583, 277, were necessary to support the execution of the WBC Exerci se
and, consequently, are conpensable as |oss, damage or injury sustained by
the Claimant as a direct result of Iraq’ s invasion and occupation of
Kuwai t .

8. Jebel Ali_staging area

209. The C ai mant seeks US$3, 246, 186 as conpensation for costs recorded
under the heading “Jebel Ali staging area.” This cost heading is described
as follows in the Accountants’ Report:

“The Jebel -Ali staging area, in the United Arab Enirates, was
arranged and admi ni stered by Bechtel as a delivery, organization and
col l ection point, for material, equipnent, and supplies which had
been ordered for the task which faced them This staging post
enabled items to be received and prepared in the period when it was
not possible to enter Kuwait. It continued to function when Kuwait
was |iberated as the remai ni ng comuni cations, airport, and seaport
in Kuwait were either inadequate for the task or were too dangerous
to be used until all had been thoroughly checked for ordnance.”

210. The Accountants explain that the heading “captures all the overhead

costs associated with the set up and running of the operation in Jebel -

Ali.” The costs included are the foll ow ng:

a. rental paynments for warehousing and office space;

b. refurbishment of office facilities where appropriate and the
installation of office equipnent;

c. provision of conputer facilities to effect nanagenent of the
stagi ng area; and

d. comuni cations costs such as tel ephone and fax.”

211. Iraq suggests that the costs incurred in connection with the Jebe
Ali staging area are not fully conmpensable, arguing that “[t]he WBC
exercise and firefighting activities were not the only direction which
Jebel Ali was rendering service to. Many other activities were benefiting
fromit.”



S/ AC. 26/ 1996/ 5/ Annex
Page 61

212. Asked by the Panel to clarify the purpose and use of the Jebel Al
staging area, the Claimant replied as foll ows:

“Subsequent review has shown that the Jebel-Ali staging area was set
up specifically to permt the nobilisation of manpower, equi pnent and
services for the well blowout activities and initial rehabilitation
of basic facilities in Kuwait. Kuwait’'s ports having been destroyed
or made useless by Iraqi forces, the npst urgent task in the weeks
during which the Jebel-Ali staging area was in use was to control the
wel | -head fires; and the overwhel mi ng use nade of the facilities was
for this purpose. A small proportion of the plant and equi pnent
bei ng trans-shi pped through facilities in Dubai m ght have been for
ot her energency needs in Kuwait; but the full cost of the Jebel-Ali
stagi ng area was borne by KOC, and this cost is included exclusively
in this WBC Claim and not in any other claim?”
213. As noted in paragraph 168, supra, the costs recorded under the
headi ng “Jebel Ali staging area” include capital expenditure on buildings
in the anbunt of US$371, 000. Accordingly, followi ng the Panel’s
determ nation regarding the allocation of capital expenditure, seesupra
paragraph 130, 22 percent of this anpunt, or US$81, 620, can be verified in
the context of the present Claim The remaining 78 percent, amounting to
US$289, 380, is to be verified in KOC s Physical Assets Claim The C ai mant

may amend the latter claimto reflect the above all ocation.

214. The Panel has earlier held that 20 percent of all revenue expenditure
that can be considered as conmon costs nust be allocated to KOC s ot her
clains. See supra paragraphs 139-40. The revenue expenditure cl ai ned
under the heading “Jebel Ali staging area,” which totals US$2, 875, 186,
consists of costs incurred in supporting the Al -Awda project as a whol e.
Consequently, the Panel determ nes that 80 percent of the revenue

expendi ture clai nmed under this heading, anounting to US$2, 300, 149, can be
verified in the present Claim The remaining 20 percent, amounting to
US$575,037, is to be verified in KOC s other clainms. The C aimant may
anend its other clainms, identifying those clains and the ambunt to be

all ocated to each such claim to include the latter anount.

215. Subject to the above allocations, the Panel is satisfied, based on
the evidence before it and the results of the verification procedures

enpl oyed, that costs clained under the heading “Jebel Ali staging area,” in
t he anount of US$2, 381, 769, are conpensable as | oss, damage or injury
sustained by the Claimant as a direct result of Iraq s invasion and
occupation of Kuwait.
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9.

216. The Pane
Awda costs”

in the total

Concl usion _on KOC -

Al - Awda costs

execution of the WBC Exercise and are conpensable as | oss,

sustai ned by the Claimnt as a direct

occupation of Kuwait

determ nati on regarding the conpensability of

result of

concl udes that costs clainmed under the heading “KOC -
amount of US$391, 556, 669 have been incurred in the

damage or

Irag’s invasion and

Al -

injury

. This finding is without prejudice to the Panel’s

i ndirect costs

i ncurred

in

fighting oil-well fires in the Wafra oil field. Seeinfra paragraphs 218-
221. The Panel’s determ nations are presented in the table below. The
anobunts are in United States doll ars.40/
Cost headi ng/ Total ampunt Total capital Capi t al Total Conmmon_cost O her Armount
Anal ysi s cl ai med expendi ture allocation revenue allocation allocations conpensable
expendi ture
Firefighter 52,392, 745 19, 795, 591 (15, 440, 561) 32,597, 154 - - 36, 952, 184
support [para. 165] [para. 174] [para. 174] [para. 175]
Construction 293, 462,100 200, 000, 000 (156, 000, 000) 93, 462, 100 - - 137, 462, 100
equi pnent [para. 165] [para. 179] [para. 179] [para. 181]
Proj ect 145, 839, 509 - - 145, 839,509 (29, 167,902)[ - 116, 671, 607[
managenent [para. 165] [para. 183] para. 187] para. 188]
Suppor t 120, 958, 852 46, 448, 000 (36, 229, 440) 74,510, 852 (14, 703, 283) (994, 435) 69, 031, 694
facilities [para. 165] [para. 193] [para. 193] [n. 38] [para. 194] [para. 192] [para. 195]
Frei ght 65,791,081 65,791,081 (51,317, 043) - - - 14, 474, 038
[para. 165] [para. 198] [para. 199] [para. 200]
Comnuni cat i ons 26, 422, 306 11, 300, 979 (8,814,764) 15, 121, 327 (3,024, 265) - 14, 583, 277
[para. 165] [para. 206] [para. 207] [para. 207] [para. 207] [para. 208]
Jebel Ali 3, 246, 186 371, 000 (289, 380) 2,875, 186 (575, 037) - 2,381, 769
stagi ng area [para. 165] [ paras. 168, [para. 213] [para. 214] [para. 214] [para. 215]
213]
Tot al 708, 112,779 343,706,651 (268,091, 188) 364,406,128 (47,470, 487) (994, 435) 391, 556, 669
[para. 165]
217. The Panel’s determ nations in respect of capital and revenue
expenditure are summari zed in the table below. The anmounts are in United

States dol | ars.

Anal ysi s Anpunt Capi t al Conmon_cost Anmpunt
cl ai med allocation all ocation41/ conpensabl e
Capi t al 343, 706, 651 (268, 091, 188) - 75, 615, 463
expendi t ur e42/
Revenue 364, 406, 128 - (48, 464, 922) 315, 941, 206
expendi t ur e43/
Tot al 708,112,779 (268, 091, 188) (48, 464, 922) 391, 556, 669
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C. Wifra

218. As described in paragraph 26, supra, the Claimnt on 2 Septenber 1996
anmended the WBC Claimto the extent that it related to the WBC Exercise in
the Wafra oil field. This anendnent resulted in a reduction of the anmunt
cl ai med by KD 265,278. The Panel notes that this reduction consists solely
of direct firefighting costs and does not include costs incurred in
supporting the firefighting effort in the area.

219. The Claimant states that “[t]o the extent that any of the support
and/ or common costs included in the WBC Clai mwere allocable to Wafra,
these will have been negligible. The task of bringing the Wafra wells
under control was straightforward, and required little support.” Noting
that “the wells in Wafra are |ow pressure wells and relatively little work

was required to bring those wells under control,” the Clainmant argues that

. . . to the extent that any support and/or common costs paid to
Bechtel by KOC m ght have been allocable to Wafra, none of those
costs were charged by KOC to SAT--nor will they be, so that KOC wil |
continue to bear the full loss.”

220. In the Panel’s view, the conpensability of indirect costs is

necessarily linked to the conpensability of the direct costs to which they

rel ate. Consequently, the Panel finds that under the |egal arrangenments in
pl ace between KOC and SAT, the indirect costs incurred in supporting the
firefighting effort in the Wafra oil field, to the extent that they relate

to the reduction made by the Claimant, are not conpensabl e.

221. Taking note of the Claimant’s statenent that the Wafra oil field has
speci al characteristics, which statenent is supported by the record, the
Panel estimates that the anmount of indirect costs allocable to Wafra totals
US$250, 000. For the reasons stated above, the claimfor these costs is

rej ected.
D. Summary
222. In view of the conclusions reached above, and subject to the

determ nations to be made with regard to incidental issues such as currency
exchange rate, interest and claimpreparation costs, the Panel determ nes
that the | oss, damage or injury for which conpensation is being sought in
the WBC Claimis conpensable in this Claimin the anount of US$610, 048, 547.
The Panel’s findings are summuarized below. The anounts are in United
States doll ars.
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Anal ysi s KOC costs KOC - Al - Awda d obal Tota
costs det ermi nati ons
Amount ¢l ai ned 243,518, 092 708, 112,779 - 951, 630, 871
Amendnent (915, 209) - - (915, 209)
Rej ecti ons
KOC firefighting (2,804, 390) - - (2,804, 390)
team
Wafra - - (250, 000) (250, 000)
i ndirect
costs

Al l ocati ons

Capi t al (20, 273, 023) (216, 774, 145) - (237, 047, 168)
expendi ture
Conmon cost s (783,592) (47, 470, 487) - (48, 254, 079)
Frei ght - (51, 317, 043) - (51, 317, 043)
O dnance - (994, 435) - (994, 435)
cl earance

Tot al 218,741,878 391, 556, 669 (250, 000) 610, 048, 547

A/ I NCI DENTAL | SSUES

A. Currency exchange rate

223. The WBC Claimis made in United States dollars. The Claimant states
that “[njuch of the costs included in the claimwere incurred and paid in
that currency.” Oher principal currencies were sterling and United Arab
Em rates dirham When incurred in a currency other than United States
dollars, the Claimant used a method according to which the costs incurred
by Bechtel, the project nmanager, were converted into United States dollars
usi ng the nmonth-end rate for the preceding nonth taken fromthe Financia
Ti mes (London).

224. According to the Accountants, “[a]pproximtely $11, 400,000 of the KOC
recorded costs were originally incurred in Kuwaiti dinars.” These costs
were converted by the Clainmant into United States dollars at the rate of
US$3.45 = KD 1. The Accountants state that “[t]his rate is consistent with
that used by the Asset Managenent Departnment of Bechtel (‘AMD') and is a
reasonabl e approxi mati on of the market exchange rate for the period in

whi ch cl ai med costs were incurred.”

225. Iraq objects to the exchange rate used by the Clainmant to convert
costs incurred in Kuwaiti dinars to United States dollars. According to
Iraq, the exchange rate US$3.45 = KD 1 “was certainly not valid during the
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period when the contract was being concluded.” Wthout presenting or
citing any docunentary support, lraq argues that “[t]he true rate of
exchange was five Kuwaiti dinars per U S. dollar.” As regards costs
incurred in currencies other than Kuwaiti dinar, lrag states such costs
“shoul d be converted using either exchange rates of the paynent day defined
in the docunments and invoices or the average exchange rate prevailing in
the nonth of payment.”

226. The Panel notes that the bulk of the costs clained in the WBC Claim
was incurred directly in United States dollars and that these costs do not
rai se, therefore, any currency exchange rate issues. As regards the
exchange rates used by the Claimant to convert costs originally incurred in
Kuwai ti dinars, or in currencies other than Kuwaiti dinars, the Panel finds
that those rates constitute reasonabl e approxi mati ons of the applicable

mar ket rates prevailing at the relevant tines. Therefore, subject to the
Panel’s finding in paragraph 91, supra, the Panel accepts the conversion
rates used by the Cl ai mant.

B. | nt er est

227. The C ai mant seeks interest on the whole of the anpbunt sought *“at
such reasonabl e commercial rate and for such period as the Comm ssion may
consi der appropriate.” The C aimant suggests 15 Septenber 1991, a date
after the md-point of the WBC activity, as the starting point for the

i nterest period.

228. The relevant Governing Council decision in this connection is
decision 16, “Awards of Interest.”44/ According to that decision
“[i]nterest will be awarded fromthe date the | oss occurred until the date
of paynment, at a rate sufficient to conpensate successful claimnts for the
| oss of use of the principal amunt of the award.” |In decision 16 the
Governing Council further specified that “[i]nterest will be paid after the

princi pal anpunt of awards,” while postponing decision on the nethods of

cal cul ati on and paynment of interest.

229. Accordingly, the Panel nust determne “the date the |oss occurred”

wi thin the neaning of Governing Council decision 16. The Panel finds that
the “loss” that fornms the subject matter of the WBC Claimis the costs for
whi ch conpensation is being sought. Thus, the “date” the | oss occurred
coincides with the period during which the rel evant paynments were made,
this period approximately extending from October 1990 until the end of July
1992. G ven that the costs were incurred over a period of tinme and

consi sted of nunerous individual paynments, and given that they were
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incurred nore intensively during the latter half of the relevant period,
the Panel fixes 15 October 1991 as the date the | oss occurred for purposes
of interest cal cul ation.

230. In view of the above, the Panel reconmmends that interest be awarded
on the WBC Cl ai mas of 15 Cctober 1991. Pursuant to the Panel’s

determ nation in paragraph 61, supra, the Claimant shall be paid interest
on behalf of Kuwait’s public oil sector as a whole.

C. Claimpreparation costs

231. The Panel notes that the Cl ai mant does not seek cl aimpreparation
costs at the present tinme, stating that |awers and accountants retai ned by
the Cl aimant for the purposes of the WBC Claimare al so working on other
clains to be filed by the Claimant with the Comm ssion. The C ai mant
states that it intends to deal with the preparation costs in conjunction
with one of KOC s later claims, or to authorize KPC to claimsuch costs45/

232. In view of the above, the Panel finds no reason to pronounce itself
on the issue of claimpreparation costs.

VI1I. RECOMVENDATI ONS
233. In view of the foregoing, the Panel makes the follow ng
reconmendati ons:
a. The Clai mant KUWWAIT O L COWPANY (the “Clainmant”), on behal f of

Kuwait's public oil sector as a whole, is to be paid the amunt
of US$610, 048, 547 as conpensation for the costs incurred in the
execution of the Well Blowout Control Exercise as a direct
result of Iraq s invasion and occupation of Kuwait;

b. The Cl ai mant, on behalf of Kuwait’'s public oil sector as a
whol e, is to be paid interest on the principal anmount specified
i n paragraph 233 (a), supra, as of 15 October 1991, pursuant to
Governi ng Council decision 16;

C. The claimfor the costs incurred in connection with the work
performed by the Claimant’s own firefighting team in the
amount of US$2, 804,390, is rejected;
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(Signed)

(Signed)

(Signed)
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The claimfor the indirect costs incurred in fighting oil-wel
fires in the Wafra oil field, in the amount of US$250,000, is
rej ected,

The Cl ai mant may anend its Physical Assets and Rel at ed Damage
Claim filed with the UNCC on 27 June 1994, to include 78
percent of capital expenditure clained in the present Claim in
t he anount of US$237,047,168, which anmpunt cannot properly be
verified in the present Caim

The Cl ai mant may anend its Physical Assets and Rel at ed Danage
Claim referred to in paragraph 233 (e), supra, to include 78
percent of KOC - Al -Awda costs clained under the headi ng
“Freight,” in the amount of US$51, 317, 043, which anmpunt cannot
properly be verified in the present Claim

The Claimant may amend its other claims, identifying such
claims and the anount to be allocated to each such claim to

i nclude 20 percent of common KOC costs cl ainmed under the

headi ngs “Sundries/|egal costs” and “Sundries/consulting costs”
and common KOC - Al - Awda costs cl ai ned under headi ngs “Project

managenent and rel ated services,” “Support facilities,”
“Conmmuni cations” and “Jebel Ali staging area,” in the total
amount of US$48, 254, 079, whi ch anount cannot properly be

verified in the present Claim and

The Clai mant may amend its Renoval of Unexpl oded Ordnance
Claim filed with the UNCC on 30 July 1993, to include the KOC
- Al-Awda costs relating to the renoval of unexpl oded ordnance
cl ai med under the heading “Support facilities,” in the anount
of US$994, 435, whi ch anpbunt cannot properly be verified in the
present Claim

15 Novenber 1996

M. Allan Philip
Chai r man

M. Bola A Ajibola
Commi ssi oner

M. Antoi ne Antoun
Commi ssi oner



S/ AC. 26/ 1996/ 5/ Annex

Page 68
Not es
1/ K.S.C. stands for “Kuwait Sharehol di ng Conmpany.”
2/ This ampbunt is exclusive of interest and the costs of claim

preparation. KOC clainms interest “on the whol e amunt of the WBC Cl ai m at
such reasonabl e commercial rate and for such period as the Comm ssion may
consi der appropriate.” KOC does not seek the costs of claimpreparation at
the present time. See infra paragraph 231.

The WBC Exercise also covered the Wafra oil field, which is on the
on-shore portion of the Divided Zone north of the international boundary
bet ween Kuwait and Saudi Arabia. In its initial subm ssion the C ai mant
stated that it had not sought to recover any costs relating to the WBC work
performed on that field from Getty G| Conpany, which at the tinme of the
i nvasi on was the rel evant conpany, or its successor, Saudi Arabia Texaco
(“SAT”), although the former conpany at the time had, and the latter
currently has, a concession to Saudi Arabia s 50 percent share therein

The C ai mant subsequently amended the Claimas regards the costs
incurred in fighting fires in the Wafra oil field. Seeinfra paragraph 26.

3/ S/ AC. 26/ 1992/ 10.

4/ “Report Submitted by the Executive Secretary to the Governing Counci

in Accordance with Article 16 of the Provisional Rules for Clains Procedure
(Report No. 9)” (S/AC.26/1994/R. 27).

5/ Fol | owi ng a procedure adopted by the Governing Council at its session

hel d on 13 December 1995, instructing the Executive Secretary “to inform
all Governnments that have submitted clainms which have already been sent to
Panel s of Comm ssioners that they may identify the identities of

i ndi vi dual s and any other information that is confidential or privileged
from a business perspective” so that such information could be renoved from
the docunents before they are provided to others, the Claimant in a letter
dated 14 February 1995 informed the secretariat that it had no objection to
“[the] release [of] the rel evant docunments pertaining to the eval uation of
the WBC Claimto the bodies and Governnent el ected by the UNCC for their

contribution towards revi ewi ng the above claim?”

6/ Article 38 (d) of the Rules provides as follows:
“Unusual ly large or conmplex clainms may receive detailed review, as
appropriate. If so, the panel considering such a claimmy, inits
di scretion, ask for additional witten subm ssions and hold ora
proceedings. In such a case, the individual, corporation
Government, international organization or other entity making the
claimmay present the case directly to the panel, and may be assisted
by an attorney or other representative of choice. The panel wll
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complete its review of the case and report in witing through the
Executive Secretary its recommendations to the Governing Counci
within twelve nonths of the date the claimwas submitted to the
panel .”

7/ The KOC and KOC - Al -Awda accounting systens are explained in
paragraph 93, infra

8/ Governi ng Council decision 35, “Decision Concerning Further

Procedures for Review of Clains Under Article 38" (S/AC. 26/ Dec. 35), reads

in relevant part as follows:
“Wth respect to clainms requiring additional proceedi ngs under
articles 36 and 38(d), the panel shall determ ne whether it requires
time in excess of that available under article 38(d) to conplete its
review of the clainms and the report and recommendati ons to the
Governing Council. If the panel determ nes that such excess time is
required, this determ nation shall be considered a request to the
Governing Council for additional tine pursuant to article 39. The
Governing Council hereby approves up to six additional nonths in that
event. A panel that avails itself of such additional tinme shall so
i nformthe Governing Council through the Executive Secretary.”

9/ While Irag presented a procedural request at the oral proceedings,
its representatives stated that they were attendi ng the proceedi ngs “under
protest.” Iraq s attendance in the oral proceedings as well as the
conposition of its delegation were originally announced to the secretari at
wi t hout such reservations.

10/ For the Panel’s view regarding the exchange rate to be applied to
convert the reduction into the United States dollars seeinfra paragraph
91.

11/ The terns “Al-Awda” and “Al -Taneer” are used in this report for ease
of reference. The C ai mant acknow edges that there is no clear dividing
line between the projects connoted by the two ternmns.

12/ OFAC adm ni stered the sanctions regulations in the United States.

13/ Governing Council decision 7, “Criteria for Additional Categories of
Clains” (S/AC. 26/1991/7/Rev. 1).

14/ See Governing Council decision 15, “Conpensation for Business Losses
Resulting fromlraqgq s Unlawful Invasion and Occupati on of Kuwait where the
Trade Enbargo and Rel ated Measures Were al so a Cause” (S/AC.26/1992/15),
paragraph 9 (1V); Governing Council decision 9, “Propositions and
Concl usi ons on Conpensati on for Business Losses: Types of Damages and
Their Valuation” (S/AC. 26/1992/9), paragraphs 10, 17 and 19.
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15/ The Security Council also acted under Chapter VII when maki ng
resolution 692 (1991), in which it decided to establish the Conmm ssion and

the Conmpensation Fund referred to in paragraph 18 of resolution 687 (1991).
Under article 29 of the Charter, “{t]he Security Council may establish such
subsidiary organs as it deenms necessary for the performance of its

functions.”

16/ Accord “Report and Recommendati ons Made by the Panel of Comm ssioners
Concerning the First Instalnent of Individual Clainms for Damages up to
US$100, 000 (Category ‘C Clains)” (S/AC. 26/1994/3), at 9:
“Resol ution 687 (1991) reaffirmed that Iraq was |iable, under
international |law, for direct |osses, damages or other injuries as a

result of its unlawful invasion and occupation of Kuwait. Iraq’ s
liability under international |aw for such | osses having been
reaffirmed by the Security Council, the issues remaining for the

Panel are to determ ne the proper scope of causality--that is,
determ ning for any particular claimor category of clains whether
such loss or losses are a ‘direct’ result of Iraqgq’ s invasion and
occupation--and to assess the anmobunt of the losses incurred.”

17/ See “Report on the situation of human rights in Kuwait under Iraq
occupation, prepared by M. Walter Kalin, Special Rapporteur of the
Commi ssion on Human Rights, in accordance wi th Comm ssion resol ution

1991/ 67" (E/ CN. 4/ 1992/ 26) (the “Kalin Report”).

18/ The quoted sections were included in section Il of the Secretary-
General’s report, which the Governing Council was instructed to take into
account when inplenenting Security Council resolution 687 (1991). See
paragraph 5 of Security Council resolution 692 (1991)(S/ RES/692/1991).

19/ See supra paragraph 26

20/ As the anmendnment involves a reduction in direct firefighting costs,
see infra paragraph 218, it is reflected in the anmount clained under the
heading “International firefighting and support services contractors.” The

amount originally sought under this headi ng was US$207, 794, 621.

21/ The excluded cost codes, the balance of which is clainmed in KOC s
Physical Assets Claim were as follows:

Drilling support
Facilities firefighting
Crude oil production

Ol field support

Kuwait (owner) conpanies

r X I o MmO

Local marketing
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Marine facilities

Power distribution and others
Pi pel i nes

Refineries

Crude oil transfer

Backchar ge

< Cc 4 303 10V zZ22

Maj or projects

At the oral proceedings the C ai mant explained that the costs
i ncurred under the COCO code F (“Facilities firefighting”) refer to costs
incurred with regard to reinstating KOC s own, “peace-tinme” firefighting
facilities.

22/ The remmi ni ng post-capping costs are clained in KOC s Physical Assets
Claim See supra paragraph 38

23/ G ven that the amendnment made by the Cl ai mant involves a reduction in
direct firefighting costs, seeinfra paragraph 218, it is reflected in
revenue expendi ture under KOC costs. The original anount of revenue
expendi ture was US$217, 527, 037.

24/ The systems tests were designed to verify whether the KOC and KOC -
Al Awda systens worked effectively and the substantive tests were used to
control whether the costs recorded were supported by appropriate
document ati on.

25/ The nunbers do not reflect the reduction in the anpunt clained

subsequently made by the Cl aimant. See supra paragraphs 26 and 91. Cf
paragraph 112.

26/ The Al - Taneer project was officially |aunched by a KOC circul ar dated
25 Decenber 1991.

27/ Al t hough the planning for the Al -Awda project comenced already in
Sept enber 1990, see supra paragraph 31, it appears that no significant
capital expenditure was incurred prior to March 1991, when the

i npl ementati on of the WBC Exerci se began

28/ The figures include capital expenditure.

29/ I ncl udi ng anendnent.

(98}

/ The anount does not include any capital expenditure. Seesupra
par agraph 143.

31/ The Panel understands that conpensation for these |losses is clained
in KPC s Production and Sales Loss Claim filed with the UNCC on 20 My
1994.
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32/ I ncl udi ng anendnent. See supra note 20.

33/ The basis of the Panel’s estinmate has been explained in paragraph
133, supra.

34/ The basis of the Panel’s estinmate has been explained in paragraph
133, supra.

35/ The Claimant indicated in its responses to the Panel’s
interrogatories that Bechtel also managed the G| Recovery Programe, which
is covered by KOC s Environnental Damage Claim filed with the UNCC on 18

April 1994.
36/ The claimwas filed with the UNCC on 30 July 1993.

37/ The basis of the Panel’s estinmate has been expl ained in paragraph
133, supra.

38/ This amount is arrived at by deducting all of the capital expenditure
cl ai med under the present headi ng, US$46, 448, 000, from the total amount

cl ai med (US$120, 958, 852) and by then deducting fromthe resulting figure,
US$74, 510, 852, the ordnance cl earance costs (US$994, 435).

39/ The basis of the Panel’s estinmate has been expl ained in paragraph
133, supra.

40/ The table is for presentation purposes only.

41/ I ncl udi ng ordnance cl earance cost allocation.

42/ I ncluding freight.

43/ Excl udi ng freight.

44/ Governi ng Council decision 16, “Awards of Interest”

(S/ AC. 26/ 1992/ 16) .

45/ KPC filed a claimfor conpensation of claimpreparation costs on 8
Sept enmber 1995.



