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I ntroduction
1. Fol | owi ng the creation of the United Nations Conpensati on Conm Ssion
(the “Commission”) by the United Nations Security Council 1/, the

Conmi ssion’s Governing Council (the “Coverning Council”) established six
clainms categories in which individuals, corporations and Governnents coul d
seek conpensation for |osses arising out of lIraq s invasion and occupation
of Kuwait. Covernnents and international organi zations were required to
file their clains in category “F'. Based on the claimants’ classification
of their clains, 42 Governnments and 3 international organizations submtted
298 category “F’ claims seeking conmpensation for a total anount of

approxi nately 141 billion United States dollars (“US$”") for their alleged

| osses. 2/

2. During its twenty-first session, on 22-23 July 1996, the Coverning
Counci | appoi nted a Panel of Comm ssioners conmposed of M. Bjgrn Haug as
Chai rman and Messrs. Georges Abi-Saab and M chael J. Bonell as

Conmi ssioners (the “Panel”) to review category “F’ clains. 1In his reports
of 30 April and 31 July 1996 to the Coverning Council, the Executive
Secretary of the Conmm ssion included the clains that are the subject of
this report. 3/ The reports were issued in accordance with article 16,
paragraph 3, of the Provisional Rules for dains Procedure (the “Rules”).
4/ As provided for in the Rules, these reports were circulated to the
nmenbers of the Governing Council, to the Governnent of the Republic of
Iraq, and to Governnents and international organizations that had submtted
claims. Pursuant to article 32, paragraph 1, of the Rules, a nunber of
Governnents, including Iraq, submtted additional information and their
views on the Executive Secretary’s reports to the secretariat for

transm ssion to the Panel.

3. On 20 March 1997, the first instal ment of el even category “F’ clains
was submtted to the Panel pursuant to article 32 of the Rules. N ne of
the clainms in the first instalment (the “dains”) for a total anount of
appr oxi nat el y US$4, 506, 800 are the subject of this report. The follow ng
Aains were filed by Governments for certain of their political

subdi vi si ons, agencies, mnistries, instrunmentalities or controlled
entities with the approxi mate anount clained noted in parenthesis: 5/

(a) The Denocratic People’ s Republic of Korea: State Comm ssion of
Ext ernal Econom c Affairs (US$1, 148, 474. 28);

(b) The Kingdom of Denmark: Mnistry of Foreign Affairs (US$747,734.79);

(c) The Federal Republic of Germany: North Rhine-Wstphalia Mnistry of
Enpl oynent, Health and Social Affairs (US$180, 287. 46);

(d) The Republic of Hungary: Mnistry of Foreign Affairs (US$219, 044. 09)
and Mnistry of International Econom c Relations (US$59, 055.61);
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(e) The Kingdom of the Netherlands: Mnistry of Foreign Affairs
(US$351, 917. 15);

(f) New Zeal and: Mnistry of Foreign Affairs and Trade (US$76, 366. 67);

(9) The Federal Republic of N geria: N gerian Enbassy in Kuwait
(US$403, 771.51) ;

(h) The Denocratic Socialist Republic of Sri Lanka: Mnistry of Foreign
Affairs (US$1, 273, 356. 40).

These entities are referred to herein as “d ai mants”.

4, In article 38(e) of the Rules, the Governing Council provided that
t he Panel :
“ report in witing through the Executive Secretary to the
CGoverning Council on the clains received and the anount reconmrended
to be awarded for each clainmant. Each report will briefly explain

the reasons for the reconmmendations.”

Pursuant to such requirenment, this report contains the Panel’s findings and
recommendati ons regarding the d ains.

5. The remaining two clains in the first instalment (the “Kuwaiti
Cains”) were subnmtted by Kuwait University and the Kuwait Mnistry of
Foreign Affairs (the “Kuwaiti G ainmants”). For the reasons explained in
the next paragraph the Panel will issue a separate report covering the
Kuwai ti O ains in due course.

. PROCEED NGS

6. Based on the anount of conpensation sought, the conplexity of the

| egal issues raised and the volune of docunentation filed in support of the
Kuwai ti O ains, the Panel decided to classify themas “unusually |arge or
conpl ex”, pursuant to article 38(d) of the Rules. Accordingly, the Panel
gave notice to the Kuwaiti dainmants of its intention to conplete its
review of the Kuwaiti dains within 365 days. G ven those same

consi derations, the Panel determned that it woul d be possible to conplete
the review of the remaining nine dains and subnit a report and
recomrendations to the Governing Council w thin 180 days, in accordance
with article 38(c) of the Rules.

7. Oh 21 March 1997, the Panel issued its first Procedural Orders. The
Panel " s classification of the Kuwaiti G ains as well as the remai ning nine
Aains was stated in the Procedural Orders that were transmtted by the
secretariat to each Gaimant. On the Panel’s instructions, the secretariat
transmtted copies of such Oders to Iraq.
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8. In the prelimnary review of the ains, it was noted that several of
the dai mants were seeking conpensati on for paynments nmade to enpl oyees or
ot her persons for the loss of tangible property or the | oss of income or
support. Because the individuals thensel ves may have been eligible to file
clainms with the Conm ssion for such losses in categories “C' and “D’, the
Panel was concerned that the dains m ght be seeking conpensation for

| osses that were the subject of decided or pending category “C’ and “D
clains. 6/ At the Panel’s request, the secretariat consulted the

Comm ssion’s cl ai ns dat abases and dockets and determ ned that there was a
potential overlap between several of the dains and certain category “C

cl ai ns.

9. As part of its effort to verify the dainms and, given its concern
over the possible duplication of clainms across categories, the Panel
included interrogatories and requests for the producti on of docunents in

the Procedural Orders for five of the Qains. These Oders sought, i nter
alia, detailed infornation regarding the potential overlap between the
Qains and the individual clains filed in category “C'. 7/ The rel evant

Caimants were requested to file their responses by 20 May 1997. As a
result of this process, portions of several dains were disallowed because
t hey sought conpensation for |osses that had been the subject of category
“C clains. 8/

10. The Panel considered that a third party, the Central Bank of Kuwait,
m ght possess relevant information regarding the Sri Lankan claim
Accordingly, the Procedural Oder issued for that daimrequested that the
Covernnent of Kuwait conment on certain statements nade within the daim
and file any docunents relevant to the daimw th the Conm ssion.

11. On 17 April 1997, the Panel issued a Procedural Ruling regarding the
Nigerian claim Inits ruling, the Panel noted that a portion of the daim
sought conpensation for tangible property lost by the daimant’s Finance
Attaché in Kuwait. However, the daimcontained no evi dence denonstrating
that the dainmant itself actually incurred a loss by reinbursing its

enpl oyee for his property |loss. The Panel, therefore, ruled that the
portion of the daimrelating to the Finance Attaché s tangi bl e property

| oss shoul d be severed fromthe daim The Panel instructed the
secretariat to return the docunments relating to the severed portion of the
Qaimto the Government of Nigeria and to informN geria that its Fi nance
Attaché coul d seek conpensation for his loss by submtting a newclaimin
category “C’. On 15 May 1997, in accordance with the Panel’s Procedural
Ruling, N geria resubnitted this portion of the Daimin category “C on
behal f of its Finance Attaché.

12. Sri Lanka stated in its response to the Panel’s Procedural O der that
certain of the evidence requested was in the custody of its forner Honorary
Consul in Jordan. Deemng that such evidence, banknotes with a face val ue
of 368,000 Kuwaiti dinars (“KD'), was critical to the verification of the
Caim on 23 May 1997 the Panel issued a further Procedural O der
requesting that the evidence be produced at the Conm ssion’s headquarters
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in Geneva on or before 30 June 1997. The daimant conplied with the O der
and del i vered the banknotes to the Comm ssion on 18 June 1997.

13. In its proceedings, the Panel held regular sessions with the

assi stance of the secretariat. These sessions were conducted in private at
the Comm ssion’s headquarters in CGeneva. Pursuant to article 34 of the

Rul es, the secretariat provided adm nistrative, technical and |egal support
to the Panel. The services of an independent |oss adjusting firmwere al so
retained to assist the secretariat and the Panel in review ng the d ains.

. THE CLAI M5

14, Pursuant to Governing Council decision 7 9/, the category “F' claim
formused by Governnents for submtting their clains classifies | osses as
follows: contract; business transaction or course of dealing; real

property; other tangible property; bank accounts and securities; incone-
produci ng property; paynent or relief to others; evacuation costs (of
citizens or other nationals); public service expenditures; environnental
danage and depl etion of natural resources. The Panel notes that several of
these classifications relate to losses incurred by States in the exercise
of their protective functions. The Cains allege eight of these el even
loss types. The dainmants’ contentions regarding their |osses are briefly
descri bed bel ow by loss type. 1In sonme cases, based on its review of the
docunents underlying the dains, the Panel has reclassified the | osses
stated by dainants on their claimforns.

A Contract
1. Hungary

15. The Hungarian Mnistry of Foreign Affairs 10/ clains that, follow ng
Iraqg’ s invasion and occupation of Kuwait, it was required to close its
enbassy in Kuwait Gty on or about 31 August 1990. The O aimant states

that, following the closure of its enbassy, it nade “redundancy paynents”
toits local staff pursuant to the terns of their enploynent relationship,

whi ch was governed by Kuwaiti |abour |aw. Hungary seeks conpensation in

the amount of US$21, 067 for the expenses it incurred in naking such
redundancy paymnents.

2. The Netherl ands

16. The Netherlands clains that “lrag’s arned attacks on Kuwait caused
extensi ve damage to [its diplonmats’] household effects, while many persona
bel ongi ngs di sappeared in w despread plundering by [the] Iragis.” The
Caimant states that “once it was possible to make an estimate of the
actual damage to their personal property, staff of the enbassies in Kuwait
and Baghdad were reinbursed for the | oss of and or danage to their
property”. The dainmant asserts that it was required to nmake the

rei mbursenents pursuant to the Netherlands Foreign Service Regul ations

whi ch govern the enpl oynent relationship between the aimant and its
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di pl onati c personnel. The Netherlands seeks conpensation in the anount of
225,980. 28 Netherlands guilders (“f.”) for the expenses it incurred in
maki ng the rei nbursenents.

3. New Zeal and

17. New Zeal and clains that it nade severance paynents to the |ocal staff
at its enbassy in Baghdad after that enbassy was cl osed on 12 Decenber
1990. The daimant states that the paynments were made in accordance with
the enpl oynment contracts that it had previously entered into with the

wor kers. New Zeal and seeks conpensation in the anmount of 36,179 New

Zeal and dollars (“$Nz’) for the expenses it incurred in naking such
redundancy paymnents.

B. Business transaction or course of dealing

Denocrati c Peopl e s Republic of Korea

18. The Denocratic People s Republic of Korea, which operated a trade
mssion in Kuwait Gty prior to the invasion, clains that on 23 June 1990
it paid a deposit on a newcar to a Kunait Gty autonobile dealer. The car
was never delivered to the daimant. After the |liberation of Kuwait, the
A aimant requested that the dealer either deliver the car or refund its
deposit. The dealer refused, stating that he could not refund the
Caimant’s noney until he had been “conpensated for all cars [he] |ost
during the war fromthe UNCC'. The O ai mant seeks conpensation in the
amount of KD 5,825.500 for its lost deposit on the new car.

C.  Real property

1. Dennar k

19. Denmark clains that, following Irag s invasion of Kuwait, it
attenpted to keep its enbassy in Kuwait Gty open. However, Iraq
reportedly refused “to recogni ze the Enbassy of Denmark in Kuwait and
subsequent[ly] order[ed]” that it be closed down. The O aimant all eges
that it had paid rent in advance for its enbassy prem ses for the period of
the occupation of Kuwait but, due to the forced closure of the enbassy as
of 10 Septenber 1990, it was deprived of the use of the prem ses. Denmark
seeks conpensation in the anmount of 266, 151 Dani sh krone (“DKr”) for rent
that it prepaid for its enbassy premises in Kuwait Gty during the period
of the occupati on.

2. Hungary

20. Following Irag s invasion of Kuwait, the Hungarian Mnistry of
Foreign Affairs evacuated its diplomats fromKuwait and Iraqg. The d ai mant
asserts that, upon resum ng operations at its enbassies in both countries,
it was required to repair the buildings and to repl ace “damaged and
scrapped assets”, including security systens, in Baghdad and Kuwait Gty.
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Hungary seeks conpensation in the anount of US$73,037.81 for such repair
and repl acenent costs.

21. The Hungarian Mnistry of International Econom c Rel ations naintai ned
a commercial section at the Hungarian enbassy in Kuwait Gty. 1In a
separate claimfromthat submtted by the Mnistry of Foreign Affairs, it
alleges that, following the liberation of Kuwait, it was required to repair
physi cal damage to the offices of its comrercial section. Hungary al so
seeks conpensation in the amount of KD 5,973.722 for these repair costs.

3. Ngeria

22. The G aimant states that, following the Iragi invasion of Kuwait, it
evacuated its diplomats and tenporarily closed its enbassy in Kuwait Gty.
Fol  owi ng the liberation of Kuwait, the daimant asserts that, anong ot her
danmage inflicted, the enbassy had been vandali zed, the garden ruined and
two of the walls of the enbassy contained bullet holes. N geria seeks
conpensation in the amount of US$12, 655 for the costs of repairing the
danage to its enbassy.

D. Tangi bl e property

1. Denocratic People’s Republic of Korea

23. The Denocratic Peopl e’ s Republic of Korea alleges that at dawn on 16
Sept enber 1990, during the Iragi occupation of Kuwait

“... five armed nen cane in the prem ses of the Trade Representation
of DPRK in Kuwait and at gunpoint destroyed two safes to take away
550 t housand German Marks and three bars of gold each wei ghing 12.5
kilograms ...~

The d ai mant seeks conpensation in the anount of US$799,832.92 for the |oss
of such currency and gol d.

24. The daimant al so asserts that “as a result of ... Iraq’s 2 August
1990 invasion of Kuwait, the Trade Representation of the Denbcratic
Peopl e’ s Republic of Korea could not continue to carry out its mssion and
had to evacuate its officials fromKuwait on 16 Septenber 1990". The

G aimant states that, when its representatives returned to Kuwait follow ng
its liberation, they found that the trade mssion’ s office equi prent had
been | ooted. The O ai mant seeks conpensation in the anount of KD 5,840 for
its lost office equipment.

25. The daimant further asserts that, having been evacuated from Kuwait,
its enpl oyees and citizens were required by Irag to go to Baghdad. Wen
the evacuees were eventually allowed to leave Iraq, the dainmant states
that “the seven famlies had to | eave the cars parked outside the courtyard
of the Enbassy of the People’s Republic of China in Irag” and that
afterwards Iraqi officials took possession of the cars. The Denocratic
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Peopl e’ s Republic of Korea seeks conpensation in the anount of KD 64, 200
for the cars allegedly taken by Iraqgi officials.

2. Dennar k

26. Denmark clainms that the furniture, security and tel ecommuni cations
equi pment and an autonobile |located at its Kuwait Gty enbassy were damaged
or stolen during the period of the Iragi occupation. The dainmant alleges
that even before it was forced to evacuate its enbassy

“ Iraqi mlitary forces broke into the residence of the Arbassador
on 25 August 1990 in order to rig up gun nests on the roof. Iraqi
mlitary personnel conmtted burglary in the chancellery on 29 August
and on 13 Septenber 1990.~

Denmar k seeks conpensation in the anmount of DKr 389,485 for the | ost or
danmaged furniture, equipment and car.

3.  Hungary

27. Hungary’s Mnistry of International Econom c Rel ations clains that
its Kunait Gty offices were “ransack[ed] and damage[d]” “by the invading
Iragi soldiers” following Irag s invasion of Kuwait. The dainant states
that, when its representatives returned to Kuwait, they found that its

of fi ce equi pment and supplies were “m ssing” or “danmaged beyond repair”.
The d ai mant al so asserts that four apartnents that it maintained for its
di plomats were looted during the Iragi occupation of Kuwait. Hungary seeks
conpensation in the amount of KD 11,094.250 for the |ost or damaged office
equi pnrent and the contents of its apartnents.

4, New Zeal and

28. New Zeal and cl ainms that one of its Baghdad enbassy vehicles was in
Kuwait for repair and mai ntenance at the time of the Iraqgi invasion. The
Caimant states that it was unable to recover the vehicle before its
enbassy in Baghdad was closed. It asserts that, following the |iberation
of Kuwait, its efforts to trace the vehicle were unsuccessful. New Zeal and
seeks conpensation in the amount of $NZ 17,322 for the | ost vehicle.

5. Nageria

29. After closing its enbassy in Kuwait Gty, N geria evacuated its

di pl onats and others by car via Baghdad. The O aimant asserts that during
the evacuation several of its cars were |left in Baghdad. Follow ng the
liberation of Kuwait, the daimant states that it sent its enployees to
Baghdad to recover the vehicles, which they did. N geria seeks
conpensation in the amount of US$29, 810.31 for the cost of recovering the
vehicles that were left in Baghdad during the evacuati on.
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E. Bank accounts and securities
New Zeal and
30. New Zeal and clains that, prior to the Iraqgi invasion of Kuwait, it

mai ntai ned an Iraqgi dinar bank account at the Al Ahli Bank of Kuwait. The
Caimant alleges that the “closure of the Al Ahli Bank of Kuwait at the
tinme of the invasion prevented [it] fromrecovering a credit [bal ance] in
the account”. As of the date it submtted its Aaim the dainant states
that it was unable to have access to its funds. New Zeal and seeks
conpensation in the amount of $NZ 7,388 for the noney held inits Iraq

di nar denom nat ed bank account in Kuwait.

F. Paynent or relief to others

1. CGernmany

31. Germany clains that the Iraqgi invasion of Kuwait
“ caused both German and non-German individuals to | eave Kuwait
and take refuge in Germany or other countries. Under German socia
assi stance | aws, such individuals received financial support. To al
intents an[d] purposes, these benefits nust be seen as part of the
danmages caused by the unlawful invasion of Iragi forces into Kuwait.”
32. The daimant states that it gave financial support to several German
nationals who fled Kuwait followi ng the invasion |eaving their assets
behind or who lost their jobs or nmeans of support in Kuwait; to an Iraqg
national and his famly who had fled Kuwait and sought political asylumin
Cermany; to Kuwait-based students studying in Germany whose source of
parental support was cut off after the Iraq invasion; and to a Kuwaiti
nati onal who had been on holiday in Germany and was stranded at the airport
when his flight hone was cancelled due to the invasion. Germany seeks
conpensation in the amount of 281, 609. 02 deutsche nark (“DM) for the
financial support that it paid to such persons.

2. Hungary

33. The Hungarian Mnistry of Foreign Affairs clains to have incurred
“[e] xtraordi nary conpul sory vacation costs of the Hungarian staff of
enbassies both in Kuwait and Baghdad” follow ng their evacuation fromthose
countries. Hungary seeks conpensation in the anount of US$21, 898 for such
costs.

3. The Netherl ands

34. The Netherlands clains that, following the Iragi invasion of Kuwait,
it introduced a “financial assistance schene” for its Mddle Eastern
diplomats and their famlies in order
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to hel p cover the extra costs incurred by personnel who
renained [in the Netherlands instead of returning to their duty
posts], their famlies, and personnel and the famlies of
personnel who were repatriated [to the Netherlands] at a later
st age”.

35. The G aimant states that the scheme covered itens such as rent for
furni shed acconmodati on, hotel accommodati on, school fees, a clothing

al | onance and an allowance for fanmlies who were obliged to remain in the
Net herl ands without a partner. The Netherlands seeks conpensation in the
amount of f. 393,745.82 for the costs it incurred through its financial
assi stance scherne.

4. Sri Lanka

36. Sri Lanka clains that its Honorary Consul in Jordan provided
humani tari an support to the thousands of Sri Lankan refugees who fled
Kuwai t via Jordan following the Iragi invasion of Kuwait. The d ai mant
asserts that, in the aftermath of the invasion, Jordani an banks woul d not
exchange its citizens’ Kuwaiti currency for Jordanian currency. The Sri
Lankan refugees, it clains, were thus unable to purchase airline tickets
out of Jordan or necessities of life in Jordan.

37. The G aimant states that its Honorary Consul, in light of this
situation, exchanged KD 741,000 of the refugees’ noney. |t asserts that
the currency exchanges were nmade only in small anounts for each person and
were made solely in order to provide the refugees with funds for urgent
expenses. The dainmant contends that, after the liberation of Kuwait, the
Central Bank of Kuwait refused to accept KD 368,000 of the banknotes
exchanged by the dQaimant’s Honorary Consul. The Central Bank of Kuwait
rej ected the banknotes because their serial nunbers indicated that they
were anong the notes |ooted fromthe vaults of the Central Bank by Iraqi
forces during the occupation. The dainmant alleges that imediately upon
entering Kuwait Gty the Iraqi forces stole the dinar notes fromthe
Central Bank and circulated them Such notes, according to the d ai mant,
ultimately ended up in the hands of the Sri Lankan refugees. This
assertion is al so nade by the Governnment of Kuwait, which has filed a
separate claimfor its Central Bank arising out of the theft. 11/ Sri
Lanka seeks conpensation in the anount of KD 368,000 for its invalid bank
not es.

G Evacuati on costs

1. Denocratic People’s Republic of Korea

38. The Denocratic People’s Republic of Korea clains that it was required
to evacuate its trade representatives and citizens fromKuwait on a journey
that took themthrough Iraq, Jordan and other countries before eventual ly
reachi ng Pyongyang. The O aimant states that, upon their arrival in
Baghdad, its evacuees “had to stay from 16 to 20 Septenber 1990 at the
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expense of the Government of the DPRK in [the] Rasheed hotel in Baghdad

because the Iragis did not allowthe famlies to leave Iraq until the

famlies obtained through [an] unofficial channel the exit perm ssion with
extra cost”. The dai mant seeks conpensation in the anount of Us$83, 392. 23
for the cost of evacuating its trade representatives and citizens from

Kuwait to Pyongyang. This anmount includes the sum paid through an

unofficial “lragi channel” for permssion to | eave Iraq.

2.  Denmark
39. Denmark clainms that it incurred expenses as a result of “the forced
evacuation of a nunber of Danish citizens fromKuwait and their illega

detention in Baghdad by the Government of Iraq”. The daimant states that
t he

“ basic pattern as regards Danish citizens was that nost of them
left Kuwait organized as a group on 23 August 1990 in a notor-car
convoy to Baghdad. There, since the Authorities did not inmediately
grant permssion to | eave the country, they had to be accomodated in
hotel s at the expense of the Danish Governnent, until they were
allowed to leave, in small or |arger groups.”

40. In addition to evacuating its citizens fromKuwait and Iraq, the

A aimant asserts that it was required to evacuate its diplomats from Kuwait
Gty and Baghdad as well as fromother Mddle Eastern cities, including
Ankara, R yadh, Teheran, Tel Aviv and Danascus. Dennark seeks conpensation
in the anount of DKr 3,822,547.67 for the costs it incurred in evacuating
its citizens and diplomats fromlragq, Kuwait and other Mddl e Eastern
countri es.

3.  Hungary

41. The Hungarian Mnistry of Foreign Affairs clainms that, in the
aftermath of the Iragi invasion of Kuwait, it was required to evacuate
“Hungarian citizens fromKuwait and Baghdad”. |In connection with the
evacuation, the Qaimant alleges that it paid for buses, catering services
and chartered aircraft for its evacuees. The dainmant al so asserts that it
evacuated its diplomats fromKuwait and Iraq to Budapest by car. Hungary
seeks conpensation in the anount of US$103,041 for the expenses it incurred
in evacuating its diplomats and citizens fromlraq and Kuwait.

4. The Netherl ands

42. The Netherlands clains that “[a]t the beginning of Decenmber 1990, all
remai ni ng nenbers of staff fromthe enbassy in Kuwait, including the
anbassador were repatriated from Baghdad where they had been since |eaving
Kuwai t”. The Netherl ands seeks conpensation for an unspecified anount
associ ated with the evacuation of its diplomats fromKuwait and Iraq
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5. New Zeal and

43. New Zeal and cl ains that the invasion of Kuwait “forced the closure of
the New Zeal and Enbassy” in Iraq several nonths later. As a result, it was
required to evacuate its di plomats from Baghdad. The O aimant states that:

“... under nornal circunstances, the two New Zeal and staff at the
Enbassy woul d have been returned to New Zeal and as part of a

prepl anned transfer within the standard budget ... [but]

ci rcunstances created by the invasion forced the Mnistry to use
evacuation plans in less than ideal conditions. The consequence of
this was that the two officers were transferred at a cost ... nore
than a norrmal transfer.”

New Zeal and seeks conpensation in the amount of $NZ 36,312, which
represents the difference between the cost of evacuating its diplonats
after the invasion and the cost of transferring them under nornal

ci rcunst ances.

44, The d aimant al so asserts that its enbassy in Baghdad supported and
provided relief to New Zeal and nationals in Irag who were “adversely
affected by the invasion of Kuwait” and were evacuated fromthe country.
Such support “required the provision of services and resources over and
above those provided in the nornmal operation of the New Zeal and Enbassy in
Baghdad”. New Zeal and al so seeks conpensation in the amount of $NZ 26,514
for the extraordinary expenses that its enbassy incurred assisting in the
evacuation of its nationals fromlragq.

6. Nageria

45, Nigeria clains that it “evacuated its five nenber staff and all their
famly menbers, nine resident N gerians and nmenbers of their famly, six
Sierra Leone nationals, six Beninese nationals, one Togol ese together with
all their famly nmenbers from Kuwait through Baghdad, Jordan to Egypt”.

The d aimant states that the enbassy staff menbers were evacuated to Abu
Dhabi, while the N gerian civilians were evacuated “to N geria [and] the
other African nationals were handed over to their respective [enbassies] in
Cairo Egypt.” Anmong the expenses the dainmant asserts that it incurred was
the purchase of 60 gas masks for the evacuees. N geria seeks conpensation
in the amount of US$107,500.63 for these evacuation costs.

H  Public service expenditures

N geria
46. N geria clains that, following the Iragi invasion of Kuwait, its
Kuwait Gty enbassy was asked by the N gerian Mnistry of Foreign Affairs
to relocate its Anbassador and staff to Abu Dhabi. Follow ng the

liberation of Kuwait, the Oainmant asserts, it relocated its operations
back to Kuwait Cty. GConsequently, it clains that it incurred substanti al
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operating expenses for its tenporary enbassy in Abu Dhabi during the period
of the occupation of Kuwait. N geria seeks conpensation for such expenses
in the amount of US$204, 126. 74.

[11. LEGAL FRAMEWORK

A Applicable | aw

47. After the suspension of offensive conbat operations by Kuwait and the
United Nations Menber States cooperating with Kuwait, the Foreign Mnister
of Iraq confirmed, in letters to the Security Council, lrag s agreenment to
conply fully with all of the relevant resol utions 12/ thereby recognizing
the responsibility of Irag “under international law ... for any | oss,

danmage or injury arising in regard to Kuwait and third States, and their
national s and corporations, as a result of the invasion and illegal
occupation of Kuwait by Iraq”. 13/

48. The Security Council, in paragraph 16 of resolution 687 (1991),
decided that “Iraq ... is liable under international [aw for any direct

| oss, danage ... or injury to foreign Covernnents, nationals and
corporations, as a result of Iraqg’ s unlawful invasion and occupation of
Kuwait”. In passing resolution 687 (1991), the Security Council acted in
the exercise of its powers to maintain and restore international peace and
security under Chapter VII of the United Nations Charter. 14/

49. Based on the foregoi ng, the Panel considers as established the
responsibility of Iraq under international |aw for the above-nenti oned
direct |osses, danages or injuries. 15/

50. Pursuant to article 31 of the Rules, the Panel in deciding the clains

shal | apply the foll ow ng

“ Security Council resolution 687 (1991) and ot her rel evant
Security Council resolutions, the criteria established by the
Governing Council for particular categories of clains, and any
pertinent decisions of the CGoverning Council. In addition,
wher e necessary, Commissioners shall apply other relevant rul es
of international |aw.

51. The Governi ng Council has provided sone gui dance on the issue of what
types of loss are to be considered direct and, therefore, conpensabl e.

The nost rel evant decisions of the Governing Council to the dains covered
by this report are decisions 7 and 9.

52. In decision 7, the CGoverning Council considered direct |osses to
i ncl ude
“ any loss suffered as a result of ... [njilitary operations or
threat of mlitary action by either side during the period 2 August
to 2 March 1991; ... [d]eparture of persons fromor their inability
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to leave Irag or Kuwait (or a decision not to return) during that
period; ... [a]ctions by officials, enployees or agents of the
CGovernnent of Irag or its controlled entities during that period in
connection with the invasion or occupation; ... [t]he breakdown of
civil order in Kuwait or lraq during that period; or ... [h]ostage-
taking or other illegal detention”. 16/

53. In the sanme decision, the Governing Council added, in paragraph 36,
that such | osses include “loss of or danage to property of a Government, as
well as | osses and cost incurred by a Governnent in evacuating its
nationals fromlraqg or Kuwait”. Mboreover, the Governing Council stated
that conpensation is available to “rei nburse paynents made or reli ef

provi ded by Covernments or international organizations to others - for
exanpl e to nationals, residents or enployees or to others pursuant to
contractual obligations - for |osses covered by any of the criteria adopted
by the Council”.

54. In decision 9, the Governing Council further defined what constitutes
a direct loss by deciding that “[i]n a case where busi ness property had

been | ost because it had been | eft unguarded by conpany personnel due to

the situation in Irag and Kuwait, such |oss nmay be considered as resulting
directly fromthe invasion and occupation”. 17/ Wiile decision 9 focuses
on business |losses, it is the Panel’s view that the Governing Council’s

gui dance regardi ng directness and causati on where unguarded property has

been damaged or destroyed is equally applicable to Covernnent clains. 18/
55. These rules and directives governing the activities of the Panel have
been interpreted in light of general principles of international law Such
international |egal principles were also applied by the Panel to fill gaps

wher e necessary.

B. Procedural and evidentiary requirenents

56. In contrast to the sinplified statement of claimand evidentiary
requirements inposed on individual claimants seeking conpensation in the
expedited “A’, “B’ and “C’ clains categories, the Governi ng Counci
expressly stated that with respect to business |osses there “will be a need
for detailed factual descriptions of the circunstances of the clainmed | oss,
danmage or injury” in order for a claimto recei ve conpensation w th respect
to business losses. 19/ In the Panel’s view, this requirenment applies to
all clains in category “F".

57. Al category “F’ claimants were required to “submt with the[ir]
claimforns ... a separate ‘Statenent of Caim” which had to include the
follow ng particul ars:

“[t]he date, type and basis of the Commission s jurisdiction for each
element of loss; ... [t]he facts supporting the claim [t]he | ega

basis for each elenent of the claim and [t]he amount of conpensation
sought and an expl anati on of how this anount was arrived at”. 20/
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58. In addition to submtting a statenent of claim under article 35,
paragraph 1, of the Rules, all category “F clainmants were required to
subnmit “docunentary and other appropriate evidence sufficient to
denonstrate the circumstances and the amount of the clainmed | oss”. 21/
Coverni ng Counci| enphasi zed the mandatory nature of this requirenent in
deci sion 7, paragraph 37, which states that “[s]ince these [category “F’]
clains will be for substantial amobunts, they must be supported by
docunentary and ot her appropriate evi dence”.

59. Pursuant to article 6, paragraph 5, of the Rules, the statement of
claimand any docunents submitted in support of a claim®“mnmust be submtted
in English or be acconpanied by an English translation”

60. Inits reviewof the dains, the Panel found that all the dains
contained a statenent of claimand evidence sufficient to establish at

| east parts of certain loss elenents alleged within the Qains. But the
Panel also found that within certain dains individual |oss elenments or
portions thereof were not supported by particul ari zed statements of claim
or docunentary or other evidence sufficient to denonstrate the

ci rcunstances and anount of the clainmed | oss. |In such cases, the Pane
coul d not recomrend that conpensation be awarded for the unsubstantiated

| osses. The Panel’s decision not to recomrend conpensation for portions of
Cains that did not state the circunstances of the alleged loss with
particularity or that were not supported by evidence sufficient to
establ i sh such a loss is not only in accordance with the Rules of the
Comm ssion, but is also consistent with the general principles of

i nternational procedural |aw and practi ce. 22/

61. Wiere G aimants subnmitted a statenment of claimneeting the

Conmmi ssion’s requirenents and the statenent was supported by docunentary or
ot her evidence, the Panel was required, under article 35, paragraph 1, of
the Rules, to “determine the admssibility, relevance, materiality and

wei ght” of such evidence. 1In evaluating the evidence subnitted by the

A aimants, the Panel had to decide whether such evidence was sufficient to
denonstrate the circunstances and the anmount of the clained | oss.

62. In many of the dains the dainmants’ docunentary or other evidence
establ i shed that an alleged |oss had, in fact, occurred. But the evidence
was insufficient in those dains to denonstrate with a reasonabl e degree of

certainty the amount of the loss. In such cases, the Panel, in conformty
with general principles of law, exercised its discretion in assessing the
anmount of conpensation that shoul d be awarded. 23/ In exercising such

di scretion, the Panel took into account the | evel and type of evidence that
shoul d reasonably be required of a dainant given the overall circunstances
at the tine of the loss, particularly in Irag and Kuwait.

C.  The Panel’s role in the proceedi ngs

63. In order to make its report on the dains to the Coverning Counci
and recommend the anmount that should be awarded to each d ai mant, the Pane

The
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was required to nake determnations of law and fact for every daim The
Panel determned, on the basis of the facts that it considered had been
substanti ated by each O aimant, whether the | oss was eligible for
conpensation under the applicable rules and criteria. |If the |oss was
found to be conpensabl e, the Panel then determ ned the proper amount of
conpensation that should be awarded. 24/

64. In view of the fact that Irag had limted opportunities to comrent on
or object to the Aains, the Panel considered that it was under a stringent
duty to determne with respect to each dai mwhether the alleged | oss had
occurred, whether it was directly caused by Irag s invasion and occupation
of Kuwait and whether the anmount of |oss was adequately established.
Furthernore, the Panel has given careful consideration to the |ega
positions taken by Irag as well as by other Governnents that subnitted
additional information and their views on the Executive Secretary’ s reports
circulated pursuant to article 16 of the Rules.

V. COWENSABILITY O THE CLAI M5

65. The Panel now considers the conpensability of the Cainms in light of
the legal framework set out above.

A Cont r act

66. New Zeal and and the Hungarian Mnistry of Foreign Affairs seek
conpensation for redundancy paynents that they nmade to their | ocal

enpl oyees upon the closure of their enbassies in Kuwait and Iraqg,
respectively. The relationship between the daimants and their forner

enpl oyees was contractual in nature and the ternms of such contracts,
whether witten or inplied by law, required that the paynents be nmade upon
termnation of the enploynment relationship.

67. The Net herl ands seeks conpensation for reinbursenents that it nade to
its diplonmats whose property was |ost or danaged in Kuwait or lraq. Here,
again, the relationship between the dainant and its diplomats was
contractual in nature and the regul ati ons governing the rel ati onship
required the daimant to make the rei nbursenents

68. As noted above, the Governing Council in decision 7 provided that

conpensation is available to “rei mburse paynents ... by CGovernnents ... to
enpl oyees ... pursuant to contractual obligations -- for |osses covered
by any of the criteria adopted by the Council”. 25/ For individual s such

criteria include “losses of incone, support, housing or personal property.”
26/ In view of the circunstances of the | osses and decision 7, the Pane
deci des that the redundancy paynents and rei nbursenments for the | oss of
tangi bl e property made by the daimants pursuant to their contractua
obligations should be conpensated to the extent they are adequately
supported by docunentary or other appropriate evi dence.
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B. Business transaction or course of dealing

69. The Denocratic People’s Republic of Korea alleges that a Kuwait Gty
aut onobi | e deal er has refused to return the deposit nade by the d ai mant on
a new car prior to lrag s invasion and occupation of Kuwait. The
transaction, as described by the dainmant, shows that, prior to Iraq s

i nvasi on and occupation of Kuwait, the autonobile deal er undertook an
obligation to either deliver a car to the Gaimant or return its deposit.

70. Wil e the Panel notes that the invasion and occupation of Kuwait

m ght have given rise to a hardship or force majeure situation that may
have excused the autonobile dealer fromhis duty to deliver the new car,
the event would not, under principles of international commercial contract
law, excuse himfromhis alternative obligation to return the dainant’s
deposit. 27/ Accordingly, the Panel does not consider the autonobile
dealer’s refusal to return the aimant’s deposit to constitute a direct

| oss within the meaning of paragraph 16 of resolution 687 (1991). Al though
the dai mant nay have a cl ai magai nst the autonobile dealer, this

Conmmi ssion is not the proper forumfor its adjudication.

C.  Real property

71. Bot h Hungarian O ainants and N geria seek conpensation for the cost
of repairing physical danmage to their enbassy buildings in Kunait Gty.
Hungary al so cl ai s conpensati on for danmage caused to its enbassy in
Baghdad. The CGoverning Council has provided that conpensatory paynents are
avail able for the “loss of or damage to property of a Government”. 28/
Accordi ngly, the Panel decides that damage to enbassy property in Iraq and
Kuwai t shoul d be conpensat ed.

72. The daimants allege that they discovered the damage to their

bui | di ngs when their diplonmats returned to Baghdad and Kuwait Gty after
the Gul f War ended. They do not proffer any evi dence showi ng who actual |y
caused the damage. Addressing this issue, the CGoverning Council stated
that property that was | ost due to the “breakdown of civil order in Kuwait
or lraq” fromthe period of 2 August 1990 until 2 March 1991 29/ or
“because it had been |l eft unguarded ... due to the situation in Iraq and
Kuwai t” 30/ may be considered as resulting directly fromthe invasion and
occupati on.

73. In light of Governing Council decisions 7 and 9 and, given the fact
that the dainmants’ diplonats, having been evacuated, were unable to
protect their real property in Iraq or Kuwait from danage during the

i nvasi on and occupati on of Kuwait, the Panel considers the causal |ink
between the | osses and Irag s invasion and occupation to have been
established in these dains. Accordingly, the Panel decides that the
repair costs incurred by the dainmants should be conpensated to the extent
they are adequately supported by docunentary or other appropriate evidence.
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74. Denmark al l eges that, prior to Iraq’ s invasion of Kuwait, it prepaid
the rent on its enbassy prem ses for the period covering the occupation.
The d ai mant seeks conpensation for the amount of rent it prepaid because
it was unable to use the enbassy during the period of occupation. The
Panel finds that the nere permanent or tenporary closure of a diplonmatic

m ssion, even in time of arned conflict, does not give rise to a claimfor
conpensation. 31/ In any event, here, the Odainmant would have incurred the
rental expense regardl ess of whether Iraqg i nvaded and occupi ed Kuwait.
Consequent |y, the Panel does not consider the rent the dainant prepaid for
its enbassy in Kuwait Gty to constitute a direct 1oss within the neaning
of paragraph 16 of resolution 687 (1991).

75. Inits review of the dains seeking conpensation for the | oss of real
property, the Panel determ ned that one of the dains did not neet the

pl eadi ng and evidentiary requirenents set forth in paragraphs 56 to 59
above. The Hungarian Mnistry of Foreign Affairs Qaimrelates to the cost
of repairing its “security systens in Kuwait and Baghdad”. The Q ai mant
states that it does not “attach relevant bills or inventory to [its] claim
due to security reasons. At the sane tinme [it] declare[s] hereby that
[its] claimis fair and reasonable.” In viewof the failure to submt any
evi dence, however limted, in support of this |loss, the Panel cannot
recomrend conpensation for the portion of this Aaimrelating to the
security systens.

D. Tangi bl e property

76. Denmark asserts that Iragi mlitary personnel burgled its enbassy on
two specific dates during the occupation of Kuwait, stealing office

equi prent, furniture and a car. As provided in paragraph 34 of decision 7,
t he Governing Council considered | osses arising out of “[a]ctions by
officials, enployees or agents of the Covernment of Iraq or its controlled
entities during that period in connection with the invasion or occupation”
to be direct |osses. Consequently, the Panel decides that Denmark shoul d
be conpensated for its loss of tangible property resulting fromburglary by
Iragi mlitary personnel to the extent the loss is adequately supported by
docunentary or other appropriate evidence.

77. The Denocratic People’ s Republic of Korea and the Hungarian Mnistry
of International Economc Relations claimthat office equi prent and
furniture was danaged or |ooted fromtheir diplomatic mssions in Kuwait
during the occupation. New Zeal and naintains that an enbassy car in Kuwait
was lost during this period. Each of these dainants only discovered the

| osses following the liberation of Kuwait. For the reasons given with
respect to the loss of real property in paragraphs 71 to 73 above, the
Panel decides that the dai mants shoul d be conpensated for their |oss of
tangi bl e property to the extent such | osses are adequately supported by
docunentary or other appropriate evidence.

78. The Denocrati c Peopl e’ s Republic of Korea and N geria both evacuat ed
their citizens fromKuwait Gty to Baghdad by car. The Denocratic People’s
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Republ i c of Korea states that its cars were confiscated by Iragi officials.
The daimant’s allegations are supported by affidavits from Chi nese

di pl omats who wi tnessed the event. Accordingly, the Panel decides that the
Caimant’s loss of its cars should be conpensated to the extent that it is
adequat el y supported by docunentary or other appropriate evidence.

79. Fol l owing the liberation of Kuwait, N geria was able to retrieve
several of the cars that it had left in lrag. The d ai mant seeks
conpensation for the cost of this activity. |In decision 9, paragraph 6,

the Governing Council recognized that claimants are under a duty to
mtigate danmages and has instructed the panels not to conpensate | osses

that “coul d reasonably have been avoi ded”. 32/ It therefore follows that
reasonabl e expenses incurred by claimants in mtigating danages ari sing out
of Iraq s invasion and occupati on of Kuwait shoul d be conpensabl e. 33/ In

this case, the Panel decides that N geria s retrieval of its cars from
Baghdad constituted a reasonabl e step taken in mtigation of its tangible
property | osses. Accordingly, the dainmant shoul d be conpensated for
expenses incurred in the process to the extent that they are adequately
supported by docunentary or other appropriate evi dence.

80. Inits review of the O ains seeking conpensation for the | oss of
tangi bl e property, the Panel determned that portions of some of the O ains
did not neet the pleading and evidentiary requirenments set forth in

par agraphs 56 to 59 above. First, as one portion of its daim Dennark
seeks conpensation for a car that belonged to its enbassy in Kuwait Gty.
The Panel found that the allegations contained in the statenent of claim
relating to the car did not neet the Comm ssion's particularity requirenent
for stating a | oss. Mreover, the Panel found that the O ai mant did not
subnit appropriate evidence in support of its alleged | oss. Accordingly,

t he Panel cannot recomrend conpensation for the portion of this daim
relating to the loss of the enbassy’s car.

81. Second, the Denocratic People’s Republic of Korea clains in the

tangi ble loss portion of its Daimthat its trade office in Kuwait Gty was
robbed by unidentified nmen the day before it was closed. But the Panel
found that, |ike Denmark’s O ai mdiscussed above, the dainant’s statenent
of claimdid not neet the Commission’s particularity requirement nor was it
supported by any evidence. Accordingly, the Panel cannot recommend
conpensation for the portion of this Gaimrelating to the robbery of the
trade office.

E. Bank accounts and securities

82. New Zeal and clains that, following Irag s invasion of Kuwait, it was
unabl e to access funds in its bank account in Kuwait. On 15 Qctober 1991,
Kuwait’s Public Authority for Assessment of Conpensation for Danmages
Resulting fromlraqi Aggression (“PAAC') informed the Conm ssion that

Kuwai t had nmade “accounts freely available to all holders of bank accounts
in Kuwait ... [thus] there will be no need for such persons to file a claim
through the U N Process.” Accordingly, at the Panel’s request, on 21
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April 1997, the secretariat comrunicated this information, in witing, to
the dainmant through its Permanent Representative in Geneva. 34/

F. Paynent or relief to others

83. Cermany seeks conpensation for assistance paynments nade in severa
cases that were handled by one of its social assistance agencies and which
it alleges arose out of the Gulf War. One of the cases for which the

A ai mant seeks conpensation invol ved the paynent of assistance from 11
Novenber 1992 to 28 February 1994 to an Iraqi citizen who was granted

political asylumin Germany in 1992. In reviewing this case, the Pane
notes that relief paynents were only initiated by the daimant in Novenber
of 1992, over eight nonths after the liberation of Kuwait. In the “C

Report it was determ ned that:

“[IIn principle, events giving rise to clainmants’ |osses should have
occurred between 2 August 1990 and 2 March 1991 to be attributable to
Iraq’ s activities associated with the invasion and occupation of
Kuwai t. The occurrence of |oss, such as serious personal injury or
death, outside that time-frane inposes, in general, an extra burden
on a clainmant to provide an explanation as to why such | oss occurring
outside this tinme-period should be considered a direct result of
Iraq s invasion and occupation of Kuwait.” 35/

84. dven the time at which the paynents were nade, the Panel determ nes
that the daimant has not provided an adequate expl anation as to why its
payment shoul d be considered a direct result of Irag s invasion and
occupation of Kuwait. Moreover, the Panel recognizes that the Coverning
Council in decision 1, paragraph 17, stated that “[c]lains will not be
consi dered on behal f of Iraqi nationals who do not have bona fide
nationality of any other State”. The Panel is concerned that comnpensation
shoul d not be awarded indirectly through a Governnent to persons who woul d
not be eligible to seek conpensation fromthe Comm ssion for the loss in
their own capacity. Based on the foregoing, the Panel cannot reconmrend
that conpensati on be awarded with respect to the paynents nmade by the
Gaimant in this case.

85. Anot her case involved the provision of “general support” to a Gernan
famly that was given assistance in Germany largely after the liberation of
Kuwait. The Panel is of the view that paynents by CGovernnents for
tenporary and extraordinary living expenses that result fromindividuals
departure fromKuwait or Iraq or their inability to return to those
countries during the period of 2 August 1990 to 2 March 1991 are directly
related to Irag s invasion and occupation of Kuwait. 36/ On the other
hand, discretionary paynents for ongoing ordinary |iving expenses that are
incurred after a person has left the region and taken up a new resi dence
shoul d not nornally be considered to be direct consequences of the invasion
and occupation of Kuwait. 37/ Accordingly, the Panel decides that ongoing
assi stance paynments such as those made in this case shoul d not be
conpensat ed
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86. Two of the cases for which Germany seeks conpensation involved the
provision of relief during the period of the occupation to students who
were cut off fromtheir sources of support in Kuwait and were unable to
return hone. Another case involved the paynent of DM 500 to a Kuwait
tourist who was stranded at the Koln airport due to Irag s invasion of
Kuwai t. The Panel determ nes that these paynents invol ved the provision of
tenporary and extraordinary living expenses to persons cut off fromtheir
nmeans of support in Kuwait and unable to return as a direct result of
Iraq s invasion and occupati on of that country. The Panel notes, however,
that the Conmi ssion cannot award nore to Governnents who provided relief to
others than the recipients of the relief wuld have been entitled to had
they filed an individual claimin category “C'. For exanple, in the “C
Report, inconme loss clains were limted to seven tines a claimant’s nonthly
salary. 38/ For these reasons, the nmaxi mum period for which the Pane
woul d consi der recomrendi ng conpensation for tenporary relief payments nade
by a Covernnent to a person whose source of support in Kuwait or Iraq was
cutoff is seven nmonths. Accordingly, the Panel decides that tenporary and
extraordi nary assi stance paynents such as those nade in these three cases
shoul d be conpensated to the extent that they are adequately supported by
docunentary or other appropriate evidence.

87. Sri Lanka seeks conpensation for the KD 368,000 in stol en banknotes
obt ai ned through currency exchanges by its Honorary Consul in Jordan from
Sri Lankan refugees fleeing Kuwait. As previously noted, the Governing
Counci| considers |osses arising out of “[a]ctions by officials, enployees
or agents of the Government of Irag or its controlled entities during that
period in connection with the invasion or occupation” to be direct

| osses. 39/

88. In this case, there is a direct |link between the theft and
circulation of the Central Bank of Kuwait’s dinar banknotes by Iraq
officials and the loss incurred by the dainmant. The evidence al so
denonstrates that the exchanges were nmade in small anounts in order to
provide the Sri Lankan refugees in Jordan with tenporary and extraordi nary
assi stance during their evacuation fromthe region. Finally, the Qaim
establ i shes that the notes were exchanged by the dainant prior to the
announcenent by the Central Bank of Kuwait, operating in exile, cancelling
the stolen currency series. Therefore, the |osses incurred by the d ai mant
were not reasonably avoi dabl e. Consequently, the Panel decides that the
Caimant’s loss arising out of its receipt of stolen Kuwaiti dinar
banknot es shoul d be conpensated to the extent it is adequately supported by
docunentary or other appropriate evidence.

89. Inits review of the O ains seeking conpensation for the

rei nburserment of paynent or relief to others, the Panel determ ned that
portions of some dains did not neet the pleading and evidentiary

requi rements set forth in paragraphs 56 to 59 above. First, the Hungarian
Mnistry of Foreign Affairs clains to have paid relief to staff nenbers of
its enbassies in Kuwait and Baghdad follow ng their evacuation fromthose
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countries. The statenment of claimdoes not explain any of the

ci rcunst ances under which the paynments were nmade. The Panel found that
this portion of the daimdid not nmeet the Comm ssion’s particularity
requirement with respect to its statement of claimand therefore cannot
recomrend conpensation for this portion of the daim

90. Second, the Netherlands clains that it instituted a “financi al

assi stance schene” for its diplomats and dependents who were evacuated from
the Mddl e East or who were unable to return to their duty posts follow ng
the invasion. However, the docunents submtted by the dainmant in support
of this loss, both in its original submssion and in its response to the
Panel s Procedural Oder, were in Dutch and were not acconpani ed by an
English translation as required by article 6 of the Rules. Accordingly,

the Panel could not consider the evidence and therefore cannot reconmrend

t hat conpensati on be awarded for this alleged | oss.

G Evacuati on costs

91. Several daimants, including the Denocratic People’ s Republic of
Korea, Denmark, the Hungarian Mnistry of Foreign Affairs, the Netherl ands,
New Zeal and and N geria, seek conpensation for the costs incurred in
evacuating their citizens and other nationals fromKuwait and Iraq
following Iraq s invasion and occupation of Kuwait. The Governi ng Council
consi dered such costs to be a direct |oss, provided that they were incurred
by “a Government in evacuating its nationals fromlraq or Kuwait.” 40/
Consequently, the Panel decides that costs incurred by Governments in
evacuating their citizens fromlrag or Kuwait during the period of 2 August
1990 to 2 March 1991 shoul d be conpensated to the extent they are

adequat el y supported by docunentary or other appropriate evidence.

92. Al t hough the costs incurred by Governnments in the evacuati on of other
nationals, i.e. citizens of countries different fromthe evacuating
CGovernnent, fromlrag or Kuwait are not expressly nentioned in decision 7,
t he Panel understands that the Governing Council intended that such costs
al so be considered to be direct |osses. This understanding is based upon,
inter alia, the fact that, after issuing decision 7, the Governing Council
approved the “F’ daimForm which classifies “evacuation costs (of
citizens or other nationals)” as a type of loss that nay be clai ned.
Accordi ngly, the Panel decides that the costs incurred by Governments in
evacuating other nationals fromlrag and Kuwait shoul d be conpensabl e on
the same basis as those costs incurred by CGovernnments in evacuating their
own citizens.

93. Dennmark al so seeks conpensation for the costs incurred in evacuating
its citizens (primarily diplonmats) fromcountries other than Irag and
Kuwai t. However, only costs incurred in evacuating citizens from*“lraq or
Kuwai t”, and not fromother countries, are nentioned as bei ng conpensabl e
in decision 7. The Governing Council did, however, consider any “loss
suffered as a result of ... [njilitary operations or threat of mlitary
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action by either side during the period 2 August 1990 to 2 March 1991" to
be a “direct |oss, damage or injury”. 41/

94. The Panel decides that this provision of decision 7 can serve as the
basis for clains in respect of evacuation fromother countries provided a
claimant can establish a direct causal link between its loss and Iraqg s

i nvasi on and occupation of Kuwait. Such a link can be shown where actua
mlitary operations were conducted agai nst a country from whi ch persons
were evacuated or where an actual - as opposed to specul ative - threat of
mlitary action existed against a country fromwhi ch an evacuati on t ook
place. In these circunstances, the Panel agrees with the hol ding of the
“C’ Panel, that “a claimbased on an incident occurring outside Kuwait or
Iraq needs to be nore fully substantiated” in order to establish the

necessary causal link between the | oss and the invasi on and occupation of
Kuwai t. 42/
95. In considering this issue, the Panel, pursuant to article 36(b) of

the Rules, requested infornation fromvarious non-cl ai mant Gover nnents
regardi ng the nmeasures they took with respect to the evacuation of citizens
fromother Mddl e Eastern countries during the relevant period. The Pane
al so requested that the secretariat research the range and use of Iraq
SCUD nmissiles during the period of Irag s invasion and occupati on of Kuwait
and the location of any mlitary actions that were conducted by either side
in countries other than Irag and Kuwait.

96. Based on its investigation, the Panel found that “mlitary operations
or [the] threat of mlitary action” were directed agai nst Saudi Arabia and
Israel in addition to Kuwait and Iraqg. At one point, lraqi ground forces
actual | y crossed the Saudi Arabian border and engaged t he Saudi Arabi an and
Allied Coalition armed forces in conbat. Additionally, Saudi Arabia and
Israel were threatened with and subjected to a series of SCUD mssile
attacks launched by Irag. Consequently, the Panel decides that the costs

i ncurred by Covernments in evacuating citizens from Saudi Arabia and |srael
shoul d be conpensated on the same basis as those costs incurred by
CGovernnents in evacuating persons fromlrag or Kuwait. For these reasons
the Panel decides that the portion of Denmark’s O aimwhich relates to the
cost of evacuating citizens from Saudi Arabia and Israel should be
conpensated to the extent that it is adequately supported by docunentary or
ot her appropriate evidence.

97. Inits review of the dains seeking conpensation for the

rei nbursement of evacuation expenses, the Panel determi ned that a portion
of one of the Aains did not neet the pleading and evidentiary requirenents
set forth in paragraphs 56 to 59 above. The Denocratic People’ s Republic

of Korea states that it “obtained through [an] unofficial channel” “exit
perm ssion” to |leave Iraq by paying a fee. The d ai mant seeks conpensati on
for the anmount it paid for such permission. |In decision 7, paragraph
34(c), the CGoverning Council considered that “any | oss suffered as a result
of ... [a]ctions by officials, enployees or agents of the Government of

Iraqg or its controlled entities during that period in connection with the
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i nvasi on and occupation” are conpensable. However, the O ainmant has not
nmade a showing that its loss is covered by this provision of decision 7.

For exanple, the O ainmant does not identify the “channel” through which the
payment was made nor does it allege that the paynent was nade under

conpul sion. Consequently, the Panel cannot recomrend that conpensation be
awarded for this claimed | oss

H  Public service expenditures

98. N geria seeks conpensation for the cost of operating a tenporary
enbassy in Abu Dhabi following the closure of its enbassy in Kuwait Gty.
The Panel considers that, even if N geria would not otherw se have opened
an enbassy in Abu Dhabi, its voluntary and i ndependent decision to operate
a diplomatic mssion there during the period of the occupation of Kuwait
has not resulted in a direct |oss within the neaning of paragraph 16 of
resol uti on 687 (1991).

V. OIHER | SSUES

A, CQurrency exchange rate

99. Wil e several dainmants stated their dains or incurred | osses in
currencies other than United States dollars, the Conm ssion issues its
awards in that currency. Therefore, the Panel is required to determne the
appropriate rate of exchange to apply to | osses or dains expressed in

ot her currencies.

100. Courts or tribunals generally use one of three dates in determning

the proper rate of exchange: the date of |oss; the date of judgnent; or the
date of payment in execution of the judgnent. 43/ The Panel believes that,
according to general principles of international |aw, applying the currency
exchange rate as of the date of the loss is the best nethod of calcul ating
the rate of exchange for the present dQainms. |n discussing the application

of this nethod in international practice, the “C’ Panel observed that
““Injormally the value of a claimis conputed in the foreign currency at

the time of |oss or damage and then converted into the currency of the
claimant’s country using the rate of exchange available at the tine the

claimarose’”. 44/

101. Wth respect to the nine ains that are the subject of this report,
the Panel finds that the alleged | osses occurred during the period of
Irag’s occupation of Kuwait from2 August 1990 through 2 March 1991. It is
impractical for the Panel to attenpt to determine with precision the date
of each individual loss that underlies the dains. The Panel has observed,
however, that the | osses appear to have arisen fairly regularly throughout
the period of the occupation. Because the |osses occurred over a fixed
period of time and consisted of nunerous individual costs or property

| osses, the Panel uses 16 Novenber 1990, the m dpoint of the occupation
period, as the date of |oss for purposes of the application of currency
exchange rates. 45/
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102. Due to Iraq s invasion and occupation of Kuwait, there was a
significant disturbance of the exchange rate for the Kuwaiti dinar during
the period of the occupation. The Panel, therefore, uses the exchange rate
for the Kuwaiti dinar that prevailed i nmediately before the invasion for
this purpose. 46/

B. I nt er est

103. The Governing Council in decision 16 decided that “[i]nterest will be
awarded fromthe date the | oss occurred until the date of paynent, at a
rate sufficient to conpensate successful clainmants for the | oss of use of
the principal anount of the award”. 47/ However, the Governi ng Counci
provi ded in decision 16 that the “nethods of cal culation and of paynent of
interest will be considered by the Governing Council at the appropriate
time [and that] [i]nterest will be paid [only] after the principal anmount
of the awards”. 48/ Accordingly, the only decision that the Panel nust
make with respect to the issue of interest is the date when the | osses
alleged in these dainms occurred.

104. For the sane reasons that the Panel uses 16 Novenber 1990 as the date
of loss for the purpose of calculating currency exchange rates, it

determ nes that the same date shoul d be used for purposes of interest
calculation. 49/ In view of the foregoing, the Panel determ nes that
interest be awarded on the dains as of 16 Novenber 1990

VI.  QUANTI FI CATION O THE CLAI M5

105. As discussed above, the Panel decided that certain | oss el ements
within the dains should not be conpensated either because they failed to
nmeet the Conm ssion’s pleading and evidentiary standard or because they
failed to nmeet the directness requirenent established in resolution 687
(1991).

106. Concerning the quantification of |oss elenments that the Panel decided
wer e conpensabl e, the Panel, assisted by the secretariat, undertook a
careful exam nation of the statenents of claimand the evidence underlying
each daim |In addition to verifying that the stated | osses did occur, the
Panel considered the reasonabl eness of the daimants’ actions and the
amounts clai med. For exanple, in the evacuation context, one d ai nant
purchased gas masks for its citizens to carry on the overland journey from
Kuwait to Jordan. The Panel determ ned that this expense was reasonabl e
and it was allowed. The sanme daimant al so submtted invoices for first
class air travel for some of its evacuees. The Panel determned that such
an expense was unreasonable and only allowed the cost of econony class
travel

107. Furthernore, the Panel was assisted by | oss adjusters with experience
in handl i ng maj or catastrophic events at the international |evel. 50/
Under the Panel’s supervision and gui dance, the | oss adjusters reviewed the
informati on and evi dence submtted by the dainmants and, in a nunber of
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cases, advised the Panel regarding the quantification of the Odains. Such

advi ce was general |y based on the | oss adjusters’ conparison of the |evel

and type of evidence submtted by the Qaimants with the | evel and type of
evidence that clainmants usually are able to produce to justify | osses

arising out of catastrophic events such as hurricanes or floods in the
international insurance context. The experts al so discussed general |oss

adj ustnent principles such as depreciation and betternent with the Panel in

the context of specific Aainms. The Panel’s use of experts in this manner

is consistent with the established practice of the Conm ssion 51/ and ot her
international claims comm ssions and tribunals. 52/

108. Based upon its review and eval uation of the dains and the advice of
the loss adjusters, the Panel makes the follow ng determ nations with
regard to the quantification of the dainms, which are sunmari zed by | oss
classification in the table below. The anounts are stated in United States
dollars. These anounts have been rounded to the nearest dollar.

QUANTI FI CATI ON BY LCSS ELEMENT

d ai mant Contract Busi ness Real Tangi bl e Bank Paynent Evacuati on Public Total amount
transaction |property |property account s or relief costs service r econmended
or course of and to others expendi tures

deal i ng securities

Denocratic 0 48, 782 69, 968 118, 750
Peopl e’ s Republic
of Korea
Denmar k 0 30, 151 566, 606 596, 757
Ger many 5,943 5,943
Hungari an 21, 067 17,488 0 92,084 130, 639
Mnistry of
Foreign Affairs
Hungari an 10, 332 15, 629 25,961
Mnistry of
I nternational
Econoni ¢
Rel ati ons
The Net herl ands 103, 367 0 1, 007 104, 374
New Zeal and 21,928 10, 517 0 28,388 60, 833
N geria 9, 468 12,074 51, 949 0 73,491
Sri Lanka 1, 103, 295 1, 103, 295

Tot al 2,220, 043

VIT. RECOMVENDATI ONS

109. Based on the foregoing, the Panel recomrends that the follow ng
amount s shoul d be paid in conpensation for |osses incurred by the clai mant
Covernnents as a direct result of Irag s invasion and occupati on of Kuwait:

(a) The Denocratic People’s Republic of Korea for its State Conm ssion of
External Economic Affairs: US$118, 750;

(b) The Ki ngdom of Denmark for its Mnistry of Foreign Affairs:
US$596, 757;



(c)

(d)

(e)

(f)

(9)

(h)

(1)
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The Federal Republic of Germany for the North Rhi ne-\Wstphalia
M nistry of Enploynment, Health and Social Affairs: US$5,943;

The Republic of Hungary for its Mnistry of Foreign Affairs:
US$130, 639;

The Republic of Hungary for its Mnistry of International Econonic
Rel ations: US$25, 961;

The Kingdom of the Netherlands for its Mnistry of Foreign Affairs:
Us$104, 374;

New Zeal and for its Mnistry of Foreign Affairs and Trade:
US$60, 833;

The Federal Republic of N geria for the N gerian Enbassy in Kuwait:
UsS$73, 491, and

The Denocratic Socialist Republic of Sri Lanka for its Mnistry of
Foreign Affairs: US$1, 103, 295.

Ceneva, 23 Septenber 1997

(Signed) M. Bjegrn Haug

Chai r man

(Signed) M. Ceorges Abi- Saab

Conmmi ssi oner

(Signed) M. Mchael J. Bonell

Conmmi ssi oner
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Not es

1/ See Security Council resolution 692 (1991), para. 3.

2/ This report adopts the currency abbreviations contained in
Term nol ogy Bulletin No. 343, Qurrency Units (United Nations Publication,
Sales No. ACEF R S 91.1.16)(ST/CS SER F/ 343).

3/ “Report submitted by the Executive Secretary to the Governing
Counci |l in accordance with article 16 of the Provisional Rules for dains
Procedure (Report No. 15)” (S/AC 26/1996/R 2), and “Report submtted by the
Executive Secretary to the CGoverning Council in accordance with article 16
of the Provisional Rules For dains Procedure (Report No. 16)”

(S/ AC. 26/ 1996/ R 16).

4/ Governing Council decision 10, “Provisional Rules for O ains
Procedure” (S/ AC 26/1992/10).

5/ The approxi mate anounts clained are stated in United States
dol I ars, although many of the dains were originally stated in other
currenci es.

6/ Category “C clains are clains of individuals for danages up to
US$100, 000. Category “D' clains are clains of individuals for damages
above US$100, 000.

7/ These requests were directed to Dennark, Germany, Hungary, the
Net her | ands and Sri Lanka.

8/ As a result of its investigation, the Panel concluded that two
of the persons reinbursed by the Netherlands for the | oss of personal
property, two of the persons given assistance by Germany and two of the
Mnistry of Foreign Affairs enpl oyees who received relief fromHungary had
filed clains for the same | osses in category “C'. This infornation was
confirnmed by a review of the clai mdocunents filed by the individual
claimants in category “C’ and the information contained in the daimants’
responses to the Procedural Oders. Consequently, the Panel cannot
recomrend that conpensation be paid to the Qaimants for these losses in
the present proceedings.

9/ Governing Council decision 7, “Oriteria for additional
Categories of dains” (S AC 26/1991/7/Rev. 1).

10/ Gven that there are two Hungarian clains covered by this
report, they will be referred to, where necessary, by the full names of the
Mnistries for whomthe dains were submtted in order to avoi d confusion.

11/ Al t hough the Panel has read portions of the Kuwait Central Bank
claimas part of its investigations here, that claimis not currently under
formal review by the Panel.

12/ See Security Council resolution 686 (1991), fourth paragraph of
the preanble. This resolution specifically refers to Security Council
resol utions 660 (1990), 661 (1990), 662 (1990), 664 (1990), 665 (1990), 666
(1990), 669 (1990), 670 (1990), 674 (1990), 677 (1990) and 678 (1990).

13/ See Security Council resolution 674 (1990), para. 8.

14/ See, for exanple, “Report and Recommendati ons Made by the Panel
of Commi ssioners Appointed to Review the Wll Blowout Control d ainf
(S AC. 26/ 1996/ 5/ Annex) (the “WBC d aim Report”), para. 67. The Panel found
that the Security Council had al so acted under Chapter M| when it passed
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resolution 692 (1991), in which it decided to establish the Conm ssion and
the Conpensation Fund referred to in paragraph 18 of resolution 687 (1991).

15/ See, for exanple, “Report and Recommendati ons Made by the Panel
of Commi ssioners Concerning the First Instalment of Individual dains for
Danages up to US$100,000 (Category ‘C dains)” (S/AC 26/1994/3) (the “‘C
Report”) p. 9. See also WBC d aimReport, para. 68 (the Panel held that
“the issue of Iraq’ s liability has been resol ved by the Security Council”
and thus constitutes part of the | aw applicabl e before the Cormm ssion).

16/ Governing Council decision 7, para. 34.

17/ Governing Council decision 9, “Propositions and Concl usions on
Conpensation for Business Losses: Types of Damages and Their Val uation”
(S/ AC. 26/ 1992/ 9), para. 13.

18/ See, for exanple, WBC O aimReport, para. 71.

19/ Governing Council decision 15, “Conpensation for Business
Losses Resulting fromlrag s Unl awful Invasion and Cccupation of Kuwait
where the Trade Enbargo and Rel ated Measures Wre al so a Cause”

(S/ AC 26/ 1992/ 15), para. 5.

20/ “United Nations Conpensation Comm ssion O aimFormfor
CGovernnents and International Oganizations (‘F Formi)” (the “*F Cdaim
Forni), para. 4. Indeed, on 16 Cctober 1992, the Conm ssion’ s Executive
Secretary circulated a letter to the Pernmanent Representatives of United
Nati ons Menber States which restated the pl eading and evidentiary standard
set forth in the Rules and on the “F daimForm (S AC 26/ 1992/ None No. 55).

21/ See also “F’ O aimForm paragraph 4, which specifically
instructs claimants as to the evidentiary requirement set forth in article
35 of the Rules.

22/ See, for exanple, M& MProductions, Inc. v. lran, Iran-United

States ains Tribunal Reports , (Canbridge, Gotius) (“Ilran-US. CT.R"),
vol. 6 (1984), p. 125 et seq., at p. 127. (d ai mdism ssed because “the

pl eadi ngs and evidence in the case ... fail to establish to the Tribunal’s
satisfaction any substantive basis for daimant’ s cl ai magai nst
Respondent”.) Accord KarimPanahi v. United States of Arerica , lran-U S

CT.R, vol. 28 (1992), p. 225 et seq., at p. 228. (O ai mdismssed

because “[a]part fromgeneralized allegations of the United States

i nvol verent, the Cainmant’s statenents renmain so vague and devoi d of any
supporting evidence as to fail to state a cogni zabl e cl ai mor cause of
action”.) See also Cyprus PetroleumlLtd. v. Iran, Iran-US CT.R , vol.
11 (1986), p. 70 et seq., at p. 71. (A aimdismssed because “[n]either in
the Staterment of daimnor in subsequent filings does the O ainant detail

the substance of its allegations or provide any evidence to support theni.)

23/ Conpare UNNDRAOT Principles of International Conmerci al
Contracts (“UNNDROT Principles”), art. 7.4.3(3). ("Were the anmount of
damages cannot be established with a sufficient degree of certainty, the
assessnent is at the discretion of the court.”)

24/ In his report to the Security Council regarding the
i npl enentation of resolution 687 (1991) and the establishnment of the
Conmi ssion, the Secretary-CGeneral proposed that the Conm ssion operate as
fol | ows:

“The Commi ssion is not a court or an arbitral tribunal before which
parties appear; it is a political organ that perforns an essentially
fact-finding function of examning clains, verifying their validity,
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eval uating | osses, assessing paynents and resol ving di sputed cl ai ns.
It isonly inthis last respect that a quasi-judicial function may be
i nvol ved. G ven the nature of the Commssion, it is all the nore

i nportant that some el enent of due process be built into the
procedure. It will be the function of the commi ssioners to provide
this element.”

“Report of the Secretary-CGeneral pursuant to paragraph 19 of Security
Counci |l resolution 687 (1991)” (S/22559) (“Secretary-Ceneral’s report”),
para. 20. This proposal formed part of section Il of the Secretary-
General's report, which the Governing Council was directed to take into
account when inpl enenting the provisions of section E of Security Counci l
resol ution 687 (1991). See Security Council resolution 692 (1991), para. 5.

25/ Governing Council decision 7, para. 36.

26/ Governing Council decision 1, “Criteria for Expedited
Processing of dains” (S/AC 26/1991/1), para. 14. See also Marjorie M
Wi teman, Damages in International Law , (Washington, United States
CGovernnent Printing Ofice, 1943) (“Witerman”), vol. 3, p. 1781. (The
Comm ssion on Indemities, constituted after the I-ho T uan chi vyi
[referred to in the Wiiteman text as the “Boxer Uprising”] in June 1900,
“considers that the cases specified bel ow constitute an i mredi ate and
di rect consequence of the events of 1900 ... [loss of] [f]lurniture and
private property belonging to the staff of the | egations and consul ates”.)
(Quoting the Comm ssioner of the United States to China.)

27/ See, for exanple, UNDROT Principles, arts. 7.1.7, 7.3.5,
7.3.6 and 7.4.9.

28/ Coverning Council decision 7, para. 36. See also Witeman, op.
cit., p. 1781. (The I-ho T uan chi yi Conm ssion on |Indemities considered
that, with respect to Covernments, the foll owi ng | osses were direct:
“IbJuildings of Iegations and consul ates destroyed or danmaged, taking into
account new requirenents, being an inmredi ate and direct consequence of the
above events, inclusive of ... repairs ... Furniture and all property
bel onging to the Governnent.’”) (Quoting the Comm ssioner of the United
States to China.)

29/ Governi ng Council decision 7, para. 34(d).

30/ Governing Council decision 9, para. 13. See al so Witeman, op.
cit., p. 1780. (In discussing what |osses incurred by German nationals
were considered to be direct in light of the arbitrator’s decision that
mlitary action taken by the United States and Great Britain in Sanba was
unwarranted, the American and British Comm ssioners submtted the foll ow ng
in the Conm ssion set up pursuant to the Convention of Novenber 7, 1899:
“‘Ti]lt may be admtted that where the occupants of a house were obliged to
flee for refuge when the bonbardnment began, and were unable, fromfear of
personal injury or other causes, to return to protect their property, and
it was |looted by the natives in their absence, the damage thus resulting
may be said to be approxi mately caused by the mlitary operations’”.)
(Quoting “Joint Report No. Il of August 12, 1904”.)

31/ For exanple, article 45 of the 1961 Vienna Convention on
Di plomatic Relations (United Nations, Treaty Series , vol. 500, p. 95),
nmerely provides that, in the case of a permanent or tenporary closure of a
di plomatic mission, “the receiving State nust, even in the case of armed
conflict, respect and protect the prem ses of the mssion, together with
its property and archives”.
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32/ This is a general principle of law Conpare UNDROT
Principles, art. 7.4.8(1). (“The nonperforning party is not |liable for
harm suffered by the aggrieved party to the extent that the harmcoul d have
been reduced by the latter party’s taking reasonabl e steps.”)

33/ Ibid., art. 7.4.8(2). ("The aggrieved party is entitled to
recover any expenses reasonably incurred in attenpting to reduce the
harm”) See also, for exanple, Wt ki ns- Johnson Conpany and Wt ki ns- Johnson

Limted. v. lran, lran-US CT.R , vol. 22 (1989), p. 218 et seq., at p.
245, where, having held that the claimant’s right to sell equipnent in
mtigation of its danages was consistent with international |aw the
Tribunal held that the clainmant was “entitled to deduct fromthe proceeds
reasonabl e expenses incurred in carrying out the sale”.

34/ The funds held by the Qaimant in its Kuwaiti bank account were
denominated in Iraqgi dinars as opposed to Kuwaiti dinars. As a result of
the severe decline in the value of the Iragi dinar following Iraq s
i nvasi on and occupation of Kuwait, the funds in the daimant’s account were
worth far |l ess when it submtted its daimthan they were on the day of the
i nvasi on, the date fromwhich the O ainmant was presunably unable to obtain
access to the account. Inits daim the Oaimant nerely sought
conpensation for the funds in the account, which it alleged was bl ocked.

It did not allege a | oss based on the dimnution in value of the Iraqi
dinars held in the account during the relevant period nor did it
denonstrate that such a dimnution was a direct result of Irag s invasion
and occupation of Kuwait.

35/ “C" Report, p. 12. Accord “Recomrendati ons Made by the Panel
of Comm ssi oners Concerning Individual Oains for Serious Personal |njury
or Death (Category “B’” dains)” (S AC 26/1994/1) (the “*B Report”), pp.
12-13.

36/ Conpare Witeman, op. cit., pp. 1810-1811. (In a claim
presented to the Governnent of China arising out of the Szechuan riots in
May and June 1895, the United States sought conpensation for the “‘expenses
incidently and necessarily incurred by our mssionaries in removing to a
pl ace of safety, and while residing there [for six nonths] through enforced
inability to return to their residences, are proper itens to be enbodied in
the clains.” The itens were reinbursed.”) (Quoting Secretary Q ney.)

37/ Conpare Witerman, op. cit., p. 1802. (In a claimpresented by
the United States to the United States-CGerman M xed d ai ns Conmi ssi on
arising out of the sinking of the Lusitania, the clainant sought
conpensat i on because “his |iving expenses were increased by reason of the
fact that [his brother who died in the sinking] no |onger shared and
di vided the expense of a roomwith himand ... that the burden of
supporting, maintaining and educating his sister” nowfell solely on him
“Unpi re Parker disallowed the claimon the ground that the danages, if any,
suffered by [the claimant] were ‘too renote in |legal contenplation to form
the basis of an award.’”). See also pp. 1782-1783. (The I-ho T uan chi vyi
Conmi ssion on Indemities considered that with respect to private
indi vidual s “travel | i ng expenses other than journeys to the nearest place
of safety” should “not be considered an inmedi ate and direct consequence of
the events of 1900.”) (Quoting the Conmi ssioner of the United States to
Chi na.)

38/ “C’ Report, pp. 192-93.
39/ Governi ng Council decision 7, para. 34(c).
40/ Ibid., para. 36.

41/ Ibid., para. 34(a).
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42/ “C’" Report, p. 13.
43/ See, for exanple, “C Report, p. 30.

44/ Ibid., (Gting Rchard B. Lillich, International d ains:
Postwar British Practice , (Syracuse, Syracuse University Press, 1967),
p.127. This method has been applied in cases before the Iran-United States
Qains Tribunal. See, for exanple, Bl ount Brothers Corporation v. Iran,
lran-U.S. CT.R , vol. 10 (1986), p. 56 et seq., at p. 78.

45/ Conpare WBC O ai m Report, para. 66.

46/ See, for exanple, “C Report, p. 31. The exchange rates used
for 1 August 1990 for the Kuwaiti dinar and 16 Novenber 1990 for the other
currencies are the average nonthly rates for such currencies as reported in
the United Nations Mnthly Bulletin of Statistics , vol. XLV, No. 4, April
1991 ( ST/ ESA/ STAT/ SER 1/220). The exchange rate adopted by the Panel for
the Kuwaiti dinar will not, however, be applied to the Sri Lankan Mnistry
of Foreign Affairs daim In that AQaim the dainant alleges that it
exchanged Kuwaiti dinars for United States dollars at a 3:1 rate. That
rate is less than the rate of 3.46:1 prevailing on 1 August 1990. Thus,
the application of the pre-invasion rate to the | oss would have resulted in
an unjustified windfall for the d aimant.

47/ Governing Council decision 16, “Awards of Interest”
(S AC. 26/ 1992/ 16), para. 1.

48/ Ibid., paras. 2-3.
49/ See, for exanple, WBC daimReport, paras. 229-230.

50/ Article 36 of the Rules states that the panels nay request
“expert advice, as necessary”.

51/ See, for exanple, WBC daimReport, paras. 9-10. (“The
secretariat also retained the services of an accounting consultant to
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