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| nt roduction

1. This is the third report subnitted to the Governi ng Council of the
Uni ted Nations Conpensati on Comr ssion (the “Conm ssion”) pursuant to
article 38(e) of the Provisional Rules for Clainms Procedure (the “Rul es”)
1/ by the Panel of Conm ssioners appointed by the Governing Council at its
twenty-first session on 22-23 July 1996 to review “F1” clains (the

“Panel ”). This report deals with the second instal nent of “F1” clains.

2. The second instalment of clainms was presented to the Panel in
accordance with article 32 of the Rules on 30 January 1998. The instal nment
consists of the follow ng seventeen clainms (the “Clains”) filed by fifteen
Governnents (the “Claimants”) for a total anobunt of approximtely 153
mllion United States dollars (US$). The approxi mate anmpunt of
conpensation sought is indicated in parentheses after every claim 2/

(a) Australia: Departnment of Foreign Affairs and Trade (two cl ai ns,
one for US$563,329 (“Claim1”) and the other for US$10, 684
(“Cdaimll”);

(b) The Republic of Austria: Foreign Trade Departnent (US$155, 598);

(c) The Republic of Cyprus: Mnistry of Communications and Wbrks
(US$267, 156) ;

(d) The Czech Republic 3/: Mnistry of Foreign Affairs (US$11, 208);

(e) The Republic of India: Mnistry of External Affairs
(US$137, 023, 322);

() Irel and: Departnent of Foreign Affairs (US$557, 955);
(9) The Italian Republic: Mnistry of Foreign Affairs (US$659, 303);
(h) Japan: Mnistry of Foreign Affairs (US$1, 431, 252);

(i) The Republic of Korea: Mnistry of Foreign Affairs
(US$1, 502, 895) ;

(j) The Kingdom of Norway: Mnistry of Foreign Affairs
(US$157, 217) ;

(k) The Republic of Poland: Mnistry of Foreign Econom c Rel ati ons,
O fice of Budget and Administration (US$1, 824,720) and M nistry
of Foreign Affairs, Adm nistration and Fi nance Depart nent
(US$177, 590) ;

(1) The Russi an Federation: Mnistry of Foreign Econonic Relations
(US$8, 050, 606) ;
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(m The Ki ngdom of Sweden: Mnistry for Foreign Affairs
(US$500, 191) ;

(n) The United Kingdom of Great Britain and Northern Ireland:
British Council (US$55,688); and

(o) The United States of Anerica: Department of Commerce (US$94, 442
plus interest).

| . PROCEEDI NGS
3. In accordance with article 16 of the Rules, the Executive Secretary
of the Commi ssion reported the Clains to the Governing Council in his

reports of 31 October 1996, 31 January 1997 and 30 April 1997. These
reports were circulated to all Governnents and international organizations
that had filed clainms before the Comm ssion and to the Governnment of the
Republic of Irag (“lIraq”). A nunber of Governnents, including Iraq,
submitted additional information and views on the reports.

4, On 30 January 1998, the Panel issued procedural orders informng the
Claimants that their clainm were under review and classifying the Cl ains.
The Panel deternmined that, with the exception of the claimsubnmtted by the
Government of India, it would review the Clains within 180 days, in
accordance with article 38(c) of the Rules. In view of the anpunt of
conpensati on sought and the antici pated conplexity of the verification

i ssues raised, the Panel classified the claimof the Indian Mnistry of
External Affairs as “unusually large or conplex” pursuant to article 38(d)
of the Rules.

5. In the course of the prelimnary review of the Clains, it was noted
that several Cl aimants sought conpensation for costs incurred in evacuating
i ndi vidual s and for paynments nade to rei nburse Governnent enployees for the
| oss of personal property. As the individuals concerned mght thenselves
have filed individual clainms with the Conm ssion in categories “C’ and “D’
for the sane | osses, the Panel was concerned that the Cl ainms m ght be
seeki ng conpensation for | osses that were the subject of category “C’ or
“D’ clainms. 4/

6. To avoid multiple recovery of conpensati on across categories, the
procedural orders issued on 30 January 1998 al so requested those Cl ai mants
seeki ng conpensation for the evacuation of individuals or for

rei mbursements for individuals |osses of personal property to provide
identification information which would enable the Panel to ascertain that
conpensati on was not being sought for the same |osses in other categories
within the Conm ssion. The relevant Claimants were requested to submt
their responses by 31 March 1998.

7. Responses were received fromall Claimnts. On the basis of the
responses it was ascertained that eight individuals had filed category “C
claims for |osses which had either been incurred by their Governnent or in
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respect of which they had received conpensation fromtheir Government.5/
Appropriate deductions were made fromthe rel evant Government clains in
this instalnment to avoid multiple recovery. 6/

8. The responses al so enabl ed the secretariat to ascertain that five

i ndi vi dual s were seeki ng conpensation in category “D’ clains for |osses in
respect of which they had received conpensation fromtheir CGovernments. A
note was made of this fact in the relevant category “D’ claimfiles and
account will be taken of the conpensation recomended when these clains are
reviewed by the “D’ Panel.

9. On 27 February 1998, the Panel issued procedural orders to nine

Cl ai mants requesting themto provide informati on and docunments which it
consi dered necessary properly to quantify the losses in the Clains. The
rel evant Claimants were requested to subnit their responses to the
procedural orders by 27 April 1998.

10. Four of the Claimnts who had been requested to submt additiona
informati on requested the Panel to grant them an extension of the tine
l[imt set by the procedural order for filing their responses. In view of

the strict tinme limts set by the Rules for the conpletion of its review of
the Cl ainms, the Panel rejected these requests.

11. The procedural order of 27 February 1998 addressed to the |ndian

M nistry of External Affairs expressed the Panel’s intention to hold an on-
site inspection to verify the Claim An inspection team conposed of two
secretariat legal officers, a secretariat |oss adjuster and two consultant

| oss adjusters perfornmed the on-site inspection in India from?27 April to 1
May 1998.

12. As a result of theinformation collected in the course of the on-site
i nspection and the Governnment of India s cooperation in making the
necessary arrangenents for the inspection at short notice, the Panel was
able to review the Indian Mnistry of External Affairs claimin six nonths
notw t hstanding the Panel’s initial classification of the Claimas
unusual Iy | arge or conpl ex.

13. In reviewing the Clains, the Panel held regular neetings conducted in
private at the Conmi ssion’s headquarters in Geneva. Pursuant to article 34
of the Rules, the secretariat provided |legal, admnistrative and technica
support to the Panel. A consultant |oss adjusting firmwas retained to
assi st the Panel in the verification and valuation of the C ains.

1. THE CLAI M5

14. The standard claimformfor category “F’ clainms contains the
following general |oss types: contract; business transaction or course of
deal i ng; real property; other tangi ble property; bank accounts and
securities; inconme-producing property; paynent or relief to others;
evacuation costs; public service expenditures; environnental damage;
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depl eti on of natural resources and other |osses. The clains in the present
i nstal ment raise seven of these twelve | oss types. The next section of
this report describes the Clainms by |oss type.

15. On a nunber of occasions the Panel considered it nore appropriate to
review a particular loss under a different classification fromthat under
which it had been entered in the claimform These |osses are discussed
bel ow i n accordance with their reclassification.

A. Contract
1. Australia

16. Australia seeks 18,581 Australian dollars (A$) in respect of

rei mbursenents nmade to the Ambassador and Attaché of its Enbassy in Iragqg
for | ost personal property and foodstuffs pursuant to special regulations
governing the enploynent relation of menbers of its diplomtic staff.

2. Austria

17. After the evacuation of Austrian diplomats from Kuwait, the residence
of the Austrian Conmmercial Counsellor in Kuwait was |eft vacant for the
period of the occupation of Kuwait. The CGovernnment of Austria asserts it
had paid two years’ rent in advance for these prem ses and seeks
conmpensation for a total of 10,000 Kuwaiti dinars (KD) in respect of the
rent paid for the eight nonths during which it was unable to use the

resi dence.

3. I ndi a

18. I ndi a seeks conpensation for rent paid in advance on its Chancery
bui l ding and on the residences of menbers of its diplomtic mssion in
Kuwait because, follow ng the evacuation of its diplomts, it was unable to
use the premi ses. The Cl ai mant seeks conpensation in the anmount of KD

31, 110.

4. |taly
19. Pursuant to a Foreign Mnistry decree, the Italian Governnment

rei mbursed 22 nenbers of its diplomatic staff in Kuwait and Baghdad for
personal property | osses suffered. Conpensation is sought for a total of
1,182,382,375 Italian lire in respect of such rei mbursenents.

5. The Republic of Korea

20. Pursuant to internal regulations, the Republic of Korea conpensated
15 nmenbers of its diplomatic missions in Iraq and Kuwait for persona
property and possessions they had to | eave behind when they were evacuated



S/ AC. 26/ 1998/ 12
Page 8

and whi ch were subsequently danmaged or stolen. The Clainmnt seeks a tota
of US$201, 120 for the paynments nade to its enpl oyees.

6. The Russi an Federation

21. The Russi an Federati on seeks conpensation for paynents made pursuant
to a contract concluded with an Iraqgi national for the guarding of its
Trade Representation prem ses and car park in Baghdad. The contract was
entered into in January 1991, when the nenbers of the Claimnt’s Trade
Representation left Irag. Conpensation is sought for the paynents made to
the guard for the nonths of January to March 1991 for a total of 27,000
Iragi dinars (1D)

7. The United Kingdom

22. The United Kingdom seeks compensation for paynments nmade by the
British Council to three of its officers, two of whom were based in Kuwait
and the other in Iraq, for personal property, including notor vehicles,
that they lost as a result of the invasion and occupation of Kuwait. The
Cl ai mant seeks conpensation for a total of 29,292 pounds sterling.

8. The United States

23. The United States seeks conpensation for the |loss of benefit of the

| ease of the residence of its Senior Commercial Oficer in Kuwait. It
asserts that, pursuant to the | ease, one year’s rent was paid in advance on
30 Septenber 1989. As a result of the invasion and occupation of Kuwait,
the Senior Comrercial Oficer was evacuated from Kuwait in August 1990.

The C ai mant seeks conpensation for the |oss of benefit of the |ease for
the nont hs of August and Septenber 1990 for a total of KD 1, 400.

24, Pursuant to a | aw on rei nbursement for personal property |ost during
energency evacuations, the United States Conmerce Departnent paid its
Seni or Conmercial O ficer in Kuwait the statutory mexi mum payabl e under the
law in respect of his personal property losses. The United States seeks
conpensation for this reinbursenent for a total of US$42,585

B. Real property

1. The Czech Republic

25. The Czech Republic clainms US$2,038 for costs incurred in cleaning its
Enmbassy and staff residences in Baghdad of the debris caused by the
mlitary operations and in purchasing and fitting new windows in its
Embassy. 7/
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2. lndia
26. In the nonths prior to the invasion and occupation of Kuwait, an
Enmbassy conpl ex, consisting of the Chancery building and staff residences,
was being constructed for the Indian diplomatic mssion in Kuwait. India

asserts that, during the occupation of Kuwait, the conplex, which was
nearly conpl eted, suffered considerabl e danage, partly as a result of the
mlitary activity and partly because of |ooting. The Clai mant seeks
conmpensation for the costs incurred in repairing the Enbassy conplex for a
total of KD 124, 914.

3. The Russian Federation

27. The Russian Federation asserts that as a result of the bonb attacks
on Baghdad, its Trade Representation building in Baghdad was damaged.
Conpensation is sought for the cost of purchasing glass and putty to

repl ace shattered wi ndows and the cost of fitting the new wi ndows for a
total of 1D 2,512.506 and 1, 415,000 Iranian rials.

C. Oher tangible property

1. Austria

28. Austria asserts that, follow ng the invasion and occupation of

Kuwai t, the Austrian Commercial Counsellor in Kuwait was evacuated and that
his residence and the Austrian Enbassy remai ned vacant for several nonths.
In this period, a nunber of itenms of furniture, a nmotor vehicle and ot her
tangi bl e property at the residence and Enbassy belonging to the Austrian
Governnment were stolen or damaged. The Cl ai mant seeks conpensation for the
cost of repairing or replacing such itens in the ambunt of KD 34, 818.

2. The Czech Republic

29. The Czech Republic states that the staff of the Enbassy of the Czech
and Sl ovak Federal Republic in Baghdad was evacuated in January 1991 and
did not return until June 1991. During this period, the Enbassy prem ses
remai ned unattended and itens of property were | ooted or damaged and
foodstuffs were stolen or spoiled. The Clainmant seeks conpensation for the
cost of repairing or replacing such items for a total of 152,694

Czechosl ovak koruna.

3. | ndi a

30. I ndia asserts that, during the period when the prem ses of its
Chancery building and staff residences in Kuwait remained unattended
followi ng the evacuation of the nenbers of the mission, two notor vehicles
bel onging to the m ssion were stolen. In addition, a nunber of househol d
items and furniture provided by the Governnent for staff residences were
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stolen or damaged. A total of KD 138,674 is sought for the cost of
repairing or replacing such itens.

4. Japan
31. Japan clains that, during the period of the occupation of Kuwait,

tangi ble items, including three notor vehicles, supplied by the Governnent
to the Enbassy and to the residence of the Anbassador in Kuwait were |ost
or damaged as a result of the breakdown in civil order. The C ai mant seeks
conpensation for a total of KD 862 and 17,453,766 Japanese yen for the cost
of replacing such itemns.

5. Norway
32. Norway asserts that, during the period of the occupation of Kuwait,

the residence of the Secretary of the Norwegian mission in Kuwait was
| ooted. Conpensation is sought for the cost of replacing the stolen itens
of furniture in the anmount of 110, 868 Norwegi an krone.

6. The Russi an Federation

33. The Russian Federation clainms that “as a result of the nultinationa
mlitary action and mssile and bonb shelling of Baghdad, Basra and Iraq' s
other cities the state organi zations and firnms of the former USSR sustai ned
heavy | osses to their property”. According to the Claimant, the notor
vehicles of the Trade Representation were danmaged as a result of the
shelling and the general unrest and |ooting that occurred during the period
of mlitary operations. The Claimnt also asserts that nedical instrunents
and nedi ci nes were stolen and foodstuffs were plundered from an out-
patients’ clinic. Conpensation is sought for the cost of replacing or
repairing the danaged and stolen itenms and foodstuffs for a total of

US$2, 215, ID 29,910 and 2,568 Russi an roubl es and an unquantified anpunt in
respect of 6,000 litres of petrol stolen fromthe Trade Representation’s

st orage tank.

D. Payment or relief to others

1. Australia

34. During the period followi ng the invasion of Kuwait, the Australian
m ssions in Kuwait and Jordan all egedly made a number of cash advances to
Australian nationals who were | eaving the area and were experiencing
financial difficulties. Australia seeks conmpensation for a total of

A$20, 838 in respect of such cash advances.

2. Cyprus

35. Cyprus claims that it reinbursed Cyprus Airways the cost of
addi tional insurance prem unms for war risk insurance on flights to Cairo



S/ AC. 26/ 1998/ 12
Page 11

during the period from 31 January to 2 February 1991. It seeks 17, 382
Cyprus pounds as conpensation for this paynent.

3. I ndi a

36. India clains that three of its passport offices made cash advances to
over 100,000 evacuees upon their arrival in India to assist themin the
final stage of their honmeward journey. The Mnistry of Railways nmade
simlar advances to evacuees. India clains 42,114,140 Indian rupees in
respect of such cash advances.

4. |reland
37. Irel and asserts that in the nonths follow ng the invasion and
occupation of Kuwait, its Enmbassy in Baghdad made cash advances to sonme 20
i ndividuals in financial difficulty. It seeks conpensation for a total of

I D 4,350 and US$20,540 in respect of these paynents.

E. Evacuation costs

1. Australia

38. In Claiml, the Australian Departnment of Foreign Affairs and Trade
seeks compensation for a total of A$255,108 in respect of costs it incurred
in evacuating nationals and nenbers of its diplomtic mssions froma
nunber of States in the Mddle East.

39. The evacuation costs clainmed include air fares, departure taxes on
free tickets, stopover accommpdati on and excess baggage charges for 12
Australian nationals held hostage in Iraq and for nenbers of the Australian
m ssions in Iraq and Kuwait and their dependants.

40. The Cl ai mant al so seeks conpensation for the cost of evacuating the
dependants of nembers of its diplomatic mssions in Tel Aviv, Danascus,
Amman and Riyadh. Many of these individuals were not repatriated to
Australia but, instead, were sent to designated “safehavens” in Cyprus,
Italy and the United Kingdom where they spent prol onged periods of tine.
In addition to travel costs, the Cl ai mant seeks conpensation for
accommodation in the safehavens and food al |l owances and per di em paynents
made to the evacuees during this period. Conpensation is also sought for
school fees paid for the evacuated daughter of one of the Claimant’s

di pl omats stationed in Tel Aviv during her stay in Italy.

41. The Australian Enbassy in Amman allegedly incurred costs of 4,551
Australian dollars in connection with the evacuation operations for the
purchase of food, medical supplies, vehicle rental and excess baggage
charges. The Clai mant seeks conpensation for such costs.



S/ AC. 26/ 1998/ 12
Page 12

42. Claimll seeks conpensation in the amunt of 16,688 deutsche mark for
the cost of overnight accommdation in Frankfurt and airfares from
Frankfurt to their home cities in Australia for three Australian hostages
evacuat ed from Baghdad to Germany by a third State.

2. Cyprus
43. Cyprus seeks conpensation for additional hull and all liability war

ri sks insurance for three special charter flights operated to evacuate
Cypriots fromKuwait and Iraq and for two scheduled flights from Cyprus to
Cairo in the week begi nning 16 January 1991. Conpensation is sought for a
total of 100,968 Cyprus pounds.

3. The Czech Republic

44, The Czech Republic seeks compensation for costs incurred in the

overl and evacuation of the menbers of its diplomtic mssion in Baghdad and
in their return journey in June 1991. Such costs include petrol, notor way
fares, food and accommpdation for a total of US$3, 740.

4. India

45. India asserts that at the tine of the invasion of Kuwait over 100,000
I ndi an nationals were residing in Kuwait and some 8,000 in Irag. During
the period from August to Novenber 1990, a conplex evacuati on operation was
organi zed to repatriate these individuals by air and by ship. At the
request of the Indian Mnistry of External Affairs, Air India operated 546
flights, principally to Aman, but also to Dubai, Dahran, Jeddah and

Ri yadh, and repatriated over 114,000 people. As Air India did not have the
capacity to operate all the flights with its own aircraft, it chartered
aeropl anes fromlindian Airlines and Aeroflot. The Indian Air Force was

al so involved in the evacuation and operated 24 flights to Amman, Baghdad,
Basra and Dubai. |In addition to setting up the airlift, the Indian

M nistry of External Affairs also requested the Shipping Corporation of
India to participate in the evacuati on operations.

46. According to the Claimnt, the greatest nunber of Indians fled to
Jordan, fromwhere they were flown to India after spending varying periods
of time in tenporary acconmodati on. A nunber of evacuees were also sent to
Basra, fromwhere they travelled, either on the Indian Air Force aeropl anes
or by ship, to Dubai, fromwhere they were then flown to India. Some 2,200
people were repatriated by ship. Wen the evacuees arrived in India,
principally in Bonbay, New Del hi and Cochin, those travelling onwards by
train were provided with free rail passes to their final destination by the
M nistry of Railways. The Claimant seeks conpensation for the cost of the
Air India, Indian Air Force and Shi ppi ng Corporation of India operations
and for the rail passes supplied by the Mnistry of Railways.

47. In addition to travel expenses, India also seeks conpensation for the
cost of purchasing food and other basic necessities for the evacuees and
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for the cost of shipping the commodities to Jordan, where nost of the
evacuees were waiting to be repatriated. Conpensation is also sought for
expenses incurred by the Indian Enbassi es and General Consul ates in Anman,
Baghdad, Basra, Riyadh, Ankara, Abu Dhabi, Tehran, Jedda and Bahrain in
organi zi ng and carrying out the evacuation.

48. I ndia al so seeks conpensation for the costs of an Indian Red Cross
Society mssion to Irag and Kuwait to provide assistance to the Indian
nationals awaiting repatriation. The costs relate to the purchase and
transport of nedicines, the Red Cross teanm s travel costs and other
expenses it incurred on the relief mssion.

49. India clains a total of US$129,874,609 in respect of evacuation
costs.

5. Ilreland
50. Irel and asserts that its Enbassies in Amman, Baghdad, Bern, Bonn,

London, Riyadh and Rone incurred expenses for a total of 73,002 Irish
pounds in respect of evacuation costs. Such costs include the purchase of
airline tickets to Ireland, stopover accommdation for evacuees, food, car
rental, taxi fares and cash advances nade to nationals in financial
difficulties.

6. Japan
51. Japan asserts that it chartered aircraft to operate evacuation

flights in Septenber and Decenber 1990. Japanese nationals in lrag were
flown to Amman or Bangkok and fromthere on to Japan. The Cl ai mant seeks
conpensation for the cost of chartering the flights in the amunt of
US$360, 000 and 125, 000, 000 Japanese yen.

7. The Republic of Korea

52. The Republic of Korea seeks conpensation for a total of US$1, 232,749
in respect of evacuation costs. It asserts that, follow ng the invasion of
Kuwai t, Korean Air operated five flights to evacuate Korean nationals from
Kuwait and Iraq. Most of the evacuees paid for the flights thensel ves but
the Korean CGovernnent paid the fares of those passengers who coul d not
afford the tickets. Furthernmore, in January 1991, after the comencenent
of mlitary operations, the Governnent of the Republic of Korea organized
four special flights to evacuate Korean nationals. On this occasion too
the passengers paid their own fares but, because of additional war
liability insurance charged, there was a shortfall between the cost of
chartering the aircraft and the collected fares which was borne by the
Claimant. As the evacuation flights were operated from Amman, the Cl ai mant
al so incurred expenses in providing acconmpdati on in Jordan for the
evacuees. Furthernore, one of the evacuees gave birth while in Jordan and
conpensation is sought for the hospital costs.
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53. The Cl ai mant al so seeks conpensation for airfares and stopover
accommodati on for nenbers of its diplomatic mssions in Kuwait and Iraq;
for the cost of an official visit to Amman by one of its Foreign Mnistry
officials from Seoul; and for one nonth's hotel acconmodation in Amman for
a nmenber of its mssion in Baghdad who had been on | eave at the tinme of the
i nvasi on and who had been unable to return to Iragqg.

8. Norway
54, Norway cl ai ns that the Norwegi an Enbassy in Kuwait was forced to

close in Septenber 1990 and si x Enbassy enpl oyees and their dependants had
to be evacuated. Simlarly, the Enbassies in Riyhad, Damascus and

| sl amabad were al so cl osed and the Enbassy staff and their famlies
evacuated. In addition, the Norwegi an Governnment incurred costs in
evacuating sonme 20 Norwegi an nationals fromthe area. Sonme of the

i ndividuals were flown directly to Norway while others travelled overl and
to Jedda, fromwhere they were repatriated. |In addition to airfares,

overl and travel costs and handling charges incurred in Riyhad on a mlitary
flight involved in the evacuation operations, the Clai mant seeks
conpensation for hotel expenses, food and per diem paynents made to nenbers
of its diplomatic staff while on the evacuation journey. A total of

659, 448 Norwei gan krone is clainmed in respect of evacuation costs.

9. Pol and

55. Inits claim the Polish Mnistry of Foreign Econom c Rel ations
asserts that in Septenmber 1990 it concluded an agreenment with the Polish
airline LOT to evacuate Polish nationals in Iraq and Kuwait via Amman.
Pursuant to this agreement, in the period August 1990 to March 1991, LOT
operated 32 flights and evacuated 2,476 people. The C ai mant seeks
conpensation for the cost of the flights for a total of 17,337,079, 800
zl otys.

56. The Polish Mnistry of Foreign Affairs also concluded an agreenent
with LOT for the operation of four evacuation flights from Amman to
evacuate Polish nationals fromlrag and Kuwait. Conpensation is sought for
the cost of the four flights ambunting to 1,687,104, 000 zl otys.

10. The Russi an Federation

57. The Russian Federation asserts that at the tinme of the invasion and
occupation of Kuwait there were 7,263 Soviet citizens living in Iraq and
880 in Kuwait. Virtually all of these individuals had been evacuated by
the end of January 1991. The individuals travelled by road to Baghdad and
Amman and were flown fromthere to the Soviet Union on flights chartered
from Aerofl ot and Iraqi Airways. The Cl ai mant seeks conpensation for the
cost of chartering the aircraft fromlraqi Airlines and the estimted
standard one way economy fare from Anman, Baghdad or Teheran to Moscowf or
8,130 people. The total anmount claimed is ID 228,564 in respect of the
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Iragi Airways charter and US$7, 101, 161 in respect of the Aerofl ot
oper ati ons.

58. In addition, the Russian Federati on seeks conpensation for the cost
of the 2,700 litres of petrol used to transport the evacuees by road from
Baghdad to Tehran. It does not quantify the anmount of conpensati on sought

in respect of this item
11. Sweden

59. Sweden seeks conpensation in the amount of 2,879,132 Swedish krona in
respect of costs incurred in evacuating its nationals fromlrag and Kuwait.
Sonme of the evacuees flew directly from Baghdad whil st others travelled
overland to Jordan or Turkey, from where they were flown to Sweden. The
anount claimed is nmade up of the cost of chartering flights, the cost of

i ndividual air tickets, airport taxes, excess baggage charges, the cost of
hiring buses for the overland portion of the journey and the cost of food
and acconmodat i on.

12. The United States

60. The United States seeks conpensation for the per diem paynents it
made to its Senior Conmercial Officer in Kuwait and his son during the
period they were kept hostage in Iraqg; the subsistence allowance paid to
the officer’s wife and daughters, who were on holiday in Australia at the
time of the invasion of Kuwait, for the period from August 1990 to January
1991; the officer’s airfare to Australia; the officer and his famly’'s
airfares fromAustralia to the United States and stopover accommodation in
January 1991; travel allowances paid to the officer in respect of his
return trip; and acconmodati on and food all owances paid to the officer in
Washington D.C. in January and February 1991 pending his new posting. A
total of US$42,600 is clained in respect of these evacuation costs.

F. Public service expenditure

1. Australia

61. Australia seeks conpensation for a total of A$403,302 in respect of
public service expenditures. This amunt includes the salaries paid to the
Departnment of Foreign Affairs officials staffing the Iraq/Kuwait speci al
task force in Canberra, which “played a central role in the managenent of
[the] Departnent’s functions relating to the invasion and subsequent arned
conflict” and the salary of one senior officer “responsible for the

adm ni strative work associated with the Iraqg/Kuwait conpensation process”.

62. The Cl ai mant al so seeks conpensation for a nunber of other m nor
public service expenditures such as travel costs for diplomats on officia
m ssions; the costs of relocating nmenbers of diplomatic m ssions; and
overtinme paynents nmade to staff in Baghdad, Amman and Danascus.
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2. India
63. I ndi a seeks conpensation for the cost of establishing and maintaining
the Special Kuwait Cell in its Mnistry of External Affairs; for the cost
of official travel, donestic and abroad, by the nmenbers of the Cell in
connection with conpensati on work; and for the expenses incurred by the
Cell in printing, copying and distributing claimforms, processing clains

and sending themto the Comn ssion.

64. In addition, conpensation is sought in respect of costs incurred by
the four Indian banks “designated for the task of disbursenment of UNCC
awar ds of conpensation”. These expenses include publicity,

conputeri sati on, manpower, postage, tel ecomunications, travel and
m scel | aneous expenses.

65. I ndi a al so seeks conpensation for the costs of an official mssion to
Amman and Dubai carried out by menbers of its Mnistry of Interior in
connection with the evacuati on operations.

66. A total of 220,895,330 Indian rupees is sought in respect of public
servi ce expenditure.

3. I rel and

67. Irel and seeks conpensation for a total of 252,843 Irish pounds in
respect of public service expenditure. This figure includes the cost of
staffing the Gulf Crisis Unit at the Departnment of Foreign Affairs in
Dubl i n whose function was, inter alia, “to collate information about the
general political and mlitary situation in so far as it affected, or
seenmed likely to affect, the security and wel fare of about 400 Irish

citizens in Ilrag and Kuwait ... and to liaise with the[ir] famlies in
I rel and”.
68. Conpensation is al so sought for salaries paid to additional staff

hired by the Irish Enbassies and Consul ates in Baghdad, Ri yadh, Amman and
Ni cosia; travel costs for nenbers of the aforenentioned m ssions; the cost
of installing telephone lines for the Relatives Support Goup at the
Foreign Mnistry; the cost of the tel ephone calls nade fromthe Mnistry
and the cost of purchasing and transporting gas masks and chem cal warfare
safety equi pment to the Irish Enbassies in Baghdad and Anmman and the cost
of eight VHF portable radio sets purchased to facilitate comuni cation
between the Irish diplomatic nmssions in the Mddl e East.

69. Shortly after the invasion of Kuwait, when about 400 Irish citizens
were prevented fromleaving Iraqg and Kuwait, the Governnent of Irel and
decided that it would bear the costs of one ten mnute tel ephone call per
week from each person to his/her famly. The Clai mant seeks conpensati on
for the cost of the tel ephone calls.
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4. Norway
70. Norway seeks conpensation in the ampbunt of 182,262 Norwegi an krone in

respect of public service expenditure. These costs include travel and
acconmodati on expenses incurred in noving diplomatic staff from Baghdad and
in strengthening the Norwegian mssion in Tel Aviv; overtinme paid to

| ocally enployed staff in Baghdad; various travel and acconmodation
expenses in Norway relating to mnisterial neetings and neetings with
fam i es of Norwegian nationals held hostage in Iraq; and the prepaid fees
at a Norwegi an boardi ng school for the children of one of the diplomts in
Irag who, following their parents’ repatriation, no |longer attended the
school

G Oher clains

1. India

71. I ndia asserts that the Shipping Corporation of India concluded a
contract to transport a | oad of sul phur from Bahrain to India on one of the
shi ps used for the evacuation operations. Loading of the sul phur comrenced
on 15 January 1991 but, due to the commencenent of nilitary operations, the
ship was called back to India by the Shipping Corporation of India before
the entire cargo had been | oaded. The C ai mant seeks US$180, 866 in
conpensation, representing the difference between the amount due under the
charter agreenent and the ampunt actually received in respect of the cargo
carri ed.

2. The Republic of Korea

72. The Republic of Korea clains that it purchased gas masks for the
Korean di plomatic missions in Iraq, Saudi Arabia, Jordan, the United Arab
Em rates, Qatar and Bahrain and transported the safety equipment back to
the Republic of Korea after the |iberation of Kuwait. It seeks
conmpensation for a total of 43,226,000 won in respect of these costs.

3. The United States

73. The United States seeks conpensation for the costs incurred in
preparing its claimfor subm ssion to the Conm ssion. The anpunt charged
is five per cent of the value of its claim and "includes the cost of US
Gover nnent attorneys, other professionals, support and secretarial staff,
as well as reproduction, telecopier, telephone, courier and simlar

charges”. A total of US$4,497 is sought in respect of claimpreparation
costs.
74. The United States also clainms interest on the conpensati on awar ded,

running fromthe date of the loss to the date of the award.



S/ AC. 26/ 1998/ 12
Page 18

1. LEGAL FRAMEWORK

75. In the First Report the Panel discussed the |egal framework within
whi ch the clainms of Governnents and international organi zati ons would be
deci ded by the Conmi ssion. 8 The discussion covered the |law applicable to
the category “F’ clainms, the procedural and evidentiary requirenments

i nposed on the Claimnts and the Panel’s role in the proceedings. The
Panel’s findings concerning the applicable | aw, procedural rules and
evidentiary requirenments set out therein are also applicable to the clains
in the present instal ment.

76. In applying the aforenentioned pleading and evidentiary requirenents,
the Panel found that within certain clainms individual |oss elenents or
portions thereof were not supported by particularized statenments of claim
or docunentary or other appropriate evidence sufficient to denonstrate the
circunstances or anmount of the clained |osses in accordance with the Rul es.
For instance, in one claimthe only evidence adduced in support of one item
of |l oss was an explanatory statenment. The Panel determ ned that this was
insufficient of itself to discharge the burden of proof inposed on category
“F’” Claimants by the Rules. In this and other such cases, the Panel finds
t hat conpensati on should not be awarded for the portions of the Clainms in
questi on.

V. COWMPENSABI LITY OF THE CLAI M5
A Cont r act

1. Prepaid rent on Enbassy prem ses and staff residences

77. I ndi a seeks conpensation for rent paid in advance for its Chancery
building in Kuwait in respect of the nonths of the occupation of Kuwait
when the nmenbers of its mssion in Kuwait had been evacuated.

78. In the First Report, the Panel reviewed a clai mwhich sought
conpensation for rent that a claimnt had prepaid in respect of its Enbassy
in Kuwait which had been left vacant during the period of the occupation of
Kuwait. The Panel held that “the nere pernmanent or tenporary closure of a
di pl omatic mssion, even in tinme of armed conflict, does not give rise to a
claimfor conpensation” and that “[i]n any event ... the Clainmant would
have i ncurred the rental expenses regardl ess of whether Iraq i nvaded and
occupied Kuwait.” 9/ This finding was adopted by the Panel in the Second
Report. 10/

79. In accordance with these findings, the Panel determ nes that the
claimfor rent paid in advance on its Chancery building in Kuwait is not
conpensabl e.

80. Austria, India and the United States seek conpensation for the |oss
of benefit of the | eases of staff residences in Kuwait during the period of
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the occupation of Kuwait, in respect of which rent had been paid prior to
t he i nvasion.

81. In the Panel’s view, rent paid in advance by Governments for staff
resi dences should be considered in the same way as prepaid rent on Enbassy
buildings. This is due to the close |ink between the two types of

prem ses: when diplomatic relations are interrupted, it is not only the
prem ses of the diplomatic mission offices that are vacated but,
inevitably, also the staff residences. The nature of diplomatic relations
between States is such that a State opening a diplomtic m ssion and
renting Embassy prenmises and staff residences can be considered to have
assumed an inherent risk that it will lose rent paid in advance if

di plomatic relations with the host State are interrupted and the mission is
wi thdrawn. The cost of renting residences for the menbers of diplomatic

m ssions can be considered an “ancillary cost” of running the m ssion.
Furthernore, the rent was an expense that woul d have been incurred
regardl ess of the invasion and occupation of Kuwait. Thus, the |oss
suffered was not the prepaid rent but the use of the prem ses. For the
same reasons that the Panel found that the economic value of the |oss of
use of the Enbassy prem ses was not quantifiable, because of the nature of
the activities carried out by diplomatic missions, the loss in the present
Clains is not anenable to nonetary eval uati on.

82. Accordi ngly, the Panel cannot reconmend conpensation for the portions
of the clainms of the Governments of Austria, India and the United States

relating to prepaid rent on staff residences in Kuwait.

2. Reinbursenent to diplomatic staff for | oss of personal property

83. Australia, Italy, the Republic of Korea, and the United States claim
that, pursuant to special national regulations, they reinbursed nenmbers of
their diplomatic missions in Irag and/or Kuwait for personal property

| osses. The United Kingdom asserts that it made sim | ar payments to three
British Council officials but does not explain the basis upon which the
paynents were made. The Claimants seek conpensation for the reinbursenent
paynents.

84. One of the Claimants in the first instalment of category “F” clains
sought conmpensation for payments it had made to its di pl omats whose
property was | ost or damaged in Kuwait or Iraq pursuant to the regul ations
applicable to the enploynment contract in force between it and the nembers
of its diplomatic service. The Panel held that “reinbursenents for the

| oss of tangible property made by the Claimants pursuant to their
contractual obligations should be conpensated to the extent they are
adequat el y supported by docunentary and ot her appropriate evidence”. 11/

85. To the extent that the reinbursenent clainms in the present instal nment
wer e made pursuant to special decrees or |aws and regul ati ons governing the
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enpl oynent contracts of menbers of the diplomatic service, they are
conmpensabl e on the same basis as the clains in the First Report.

86. The United Kingdom does not explain the basis on which it reinbursed
the British Council officers. |In the absence of such information, the
Panel is unable to determ ne whether the Clai mant was under a | egal
obligation to nake the paynents, or whether the | osses would ot herw se be
conpensabl e. The Panel considers that the Clai mant has not met the

pl eadi ng standards laid down in the Rules and, therefore, cannot reconmend
t hat conpensation be awarded in respect of this C aim

3. Security contract

87. The Russian Federation clainms that, at the tinme of the departure of
the nmenmbers of its diplomtic m ssion from Baghdad in 1991, a contract was
concluded with an Iragi national to guard the prem ses and car park of its
Trade Representation in Baghdad. Under the contract the guard assuned
strict liability for any ensuing | oss or damage

88. The Panel finds that conpensation can, in principle, be awarded for
reasonabl e neasures taken to avoid or limt damage to property. However,
in view of the situation in Iraq in January 1991, the conclusion of a
private arrangement of the kind described in the Claimcannot be considered
a reasonabl e neasure of protection. The fact that the Claimnt is seeking
conpensation for property looted fromits Trade Representati on preni ses

hi ghlights the ineffectiveness of this arrangenent. Accordingly, the
Panel is unable to recommend conpensation in respect of paynents made to
the guard pursuant to the contract.

B. Real property

89. The Czech Republic and the Russian Federation claimthat their
diplomatic missions in Iragq suffered damage, allegedly as a result of
mlitary action and civil unrest during the period of the occupation of
Kuwait. India makes a claimfor simlar losses in Kuwait. These Clainmants
seek conpensation for the costs incurred in repairing and cleaning their

m ssi ons.

90. In the First Report the Panel addressed the issue of the
conpensability of repairs to Enbassy premises in Kuwait and lIrag. The
Panel noted that paragraph 36 of Governing Council decision 7 provided that
conmpensatory paynents were available for “loss of or damage to property of
a Government” and that the Governing Council had indicated that property

| ost either because of the “breakdown of civil order in Kuwait or Iraq
[during the occupation of Kuwait]” 12/ or ”"because it had been |eft
unguarded ... due to the situation in Irag and Kuwait” 13/ was conpensabl e.
The Panel concluded that clainms for repair costs could be considered as
resulting directly fromthe invasion and occupation of Kuwait.
Consequently, the Panel found such | osses to be conpensabl e. 14/
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91. Furthernore, the Panel notes that, according to paragraph 34 of
Governi ng Council decision 7, conpensation will be available in respect of
“any loss suffered as a result of ... [military operations or threat of

mlitary action by either side during the period 2 August 1990 to 2 March
1991". 15/

92. For the aforenmentioned reasons the Panel finds that the repair costs
clained are conpensable to the extent to which they are reasonable and

adequat el y supported by docunmentary or other appropriate evidence.

C. Oher tangible property

93. Austria, the Czech Republic, India, Japan, Norway and the Russian
Federation assert that, during the period of the occupation of Kuwait, when
their Enbassies and staff residences in Irag and Kuwait were unattended
followi ng the evacuation of the nmenbers of the m ssions, property left
therein was stol en and/ or danaged and foodstuffs spoiled. The Claimnts
seek conpensation for the cost of replacing the itens in question

94. In the First Report the Panel considered that, for the reasons given
in respect of clainms for damage to real property, clainms for |oss or danmmge
to other tangible property located in Iraqg and Kuwait should al so be
conpensable to the extent that the | oss was adequately supported by
docunentary or other appropriate evidence. 16/ The sanme reasoning applies
to the Clainms in the present instalment, including those for spolied
foodstuffs.

D. Payment or relief to others

1. Cash advances

95. Australia and Ireland assert that, in the nonths follow ng the

i nvasion of Kuwait, their diplomtic mssions in Kuwait, Amman and Baghdad
made cash advances to a nunber of their nationals in financial difficulty
to assist themduring their evacuation journey. Simlarly, India clains
that three of its passport offices and the Mnistry of Railways nade cash
advances to evacuees upon their arrival in India to assist themin the
final stage of their honeward journey.

96. In the First Report the Panel found that “paynments by Governnents for
tenporary and extraordinary |living expenses that result fromindividuals
departure from Kuwait ... are directly related to Iraq’ s invasion and
occupation of Kuwait”. 17/

97. The Panel finds that the cash advances were nade to assi st

i ndividuals in their evacuation journey. The Panel considers cash advances
to be “tenmporary and extraordi nary expenses” and, as such, conpensabl e.
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2. O her paynments

98. Cyprus claims that it reinbursed Cyprus Airways the cost of

addi ti onal insurance prem ums for war risk insurance on flights from Cyprus
to Cairo during the period from 31 January to 2 February 1991. The

Cl ai mant has not provided any expl anation of why it made this paynment. The
Panel , therefore, considers that in respect of this portion of its claim
the Claimant has failed to nmeet the pleading standard inposed on clai mants
and the costs clainmed are, therefore, not conpensable

E. Evacuation costs

99. Several Cl ai mants seek conpensation for costs incurred in evacuating
their nationals and other individuals froma nunber of States in the Mddle
East following Iraq’ s invasion of Kuwait.

100. Paragraph 36 of Governing Council decision 7 provides that
conmpensation is available for “losses and costs incurred by a Governnent in
evacuating its nationals fromlraq or Kuwait”. 1In the First Report, the
Panel determ ned that, although the Governing Council decision did not
expressly refer to costs incurred by Governnents in the evacuation of

i ndi vidual s of nationalities other than their own, such costs would be
conpensabl e on the same basis as those incurred by Governments in the
evacuation of their own nationals. 18/ The Panel also deternined that,

al t hough Governing Council decision 7 only referred to costs of evacuating
i ndividuals fromlrag and Kuwait, conmpensation would al so be awarded in
respect of costs incurred in evacuating individuals fromlsrael and Saudi
Arabia given that “mlitary operations or [the] threat of mlitary action”
had been directed agai nst these two States. 19/

101. 1In the Panel’s view, conpensation under this |oss type should be
awarded in respect of costs incurred for transport, acconmodation, food and
urgent nedical treatnment. 20/ Other itens of expenditure incurred during

t he evacuation journey cannot be considered a necessity but are ancillary
costs, such as costs of tel ephone calls, room service and bar and | aundry
bills. The Panel finds that such costs are not conpensable

102. A nunber of Claimants seek conpensation for excess baggage charges or
for the cost of transporting evacuees’ baggage. |In view of the fact that
conmpensati on woul d have been available in respect of |oss of persona
property had the baggage been | eft behind, the Panel considers such costs
to be reasonable in the circunstances and, as such, conpensabl e.

103. Australia seeks conpensation for internal flights and India clains
conpensation for railway passes provided to evacuees upon their arrival in

India to take themto their place of residence. |In the First Report the
concept of evacuation was interpreted in a broad manner, synonynmously with
repatriation. |In the Panel’s view, although it is arguable that purely

internal travel costs should fall outside the scope of evacuation, such a
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deci sion could operate arbitrarily in practice, discrimnating on the basis
of whether a direct connection existed to the evacuees’ place of residence.
Furthernore, in a situation of mass evacuation as occurred in India, if
onward internal transportation had not been provided i mediately it would
have been necessary for the CGovernnent to set up tenporary shelters and
facilities for the tens of thousands of evacuees arriving in Bombay and New
Del hi. This would have given rise to a larger claimthan that for
providing the railway passes. For these reasons, the Panel considers that

i nternal evacuation costs are conpensable, provided there was not a
significant interruption in the evacuation journey so as to prevent it from
bei ng consi dered an ongoi ng j ourney.

104. Australia asserts that, rather than repatriating sone of the fanmlies
of the nmenbers of its diplomatic missions in various States in the Mddle
East, it sent themto “desi gnated safehavens” in Europe where they spent
prol onged periods of tine awaiting the termnation of nmilitary operations.
In addition to the cost of travel to the safehavens, the Cl ai mant seeks
conpensation for accommodati on costs and food and living all owances paid to
the dependants for the period of their stay in the safehavens. The Panel
consi ders that the accommdati on costs and all owances were paid as a result
of the Claimant’s independent and voluntary decision not to repatriate the
dependants and as such cannot be consi dered evacuati on expenses incurred as
a direct result of Iraqg s invasion and occupation of Kuwait. Therefore,
the Panel only recommends conpensation for the travel portion of the Claim

105. Simlarly, the United States seeks conpensation for per diem paynents
made to its Senior Conmercial Officer and his son for the period they were
hel d hostage in Iraq; subsistence allowances paid to the officer’s wife and
daughters in Australia until January 1991; the famly's travel costs from
Australia to the United States; and travel, food and acconmodati on

al | owances paid to the officer in Washington D.C. in January and February
1991.

106. The Panel considers that the subsistence all owances paid to the
Seni or Conmercial O ficer and his son in respect of the period they were
kept hostage are paynents for “tenporary and extraordi nary” expenses that
resulted fromthe individuals’ incapacity to | eave Irag and, as such, are
conpensable. Simlarly, the Panel considers that the cost of evacuating
the Senior Comrercial Officer is also a conpensable cost. However, rather
than returning to the United States, the officer decided to join his famly
in Australia. The Panel considers that his travel costs to Australia are
conpensable up to the cost of a flight from Baghdadto Washi ngton, his

final destination in the United States. The Panel is of the view, however,
that no conpensati on should be awarded for the subsistence paynents made to
the officer’s famly in Australia or their travel costs back to the United
States. Individuals in Australia were not in the geographical area in
respect of which conpensation for evacuation costs is awarded and,
therefore, their travel and subsistence costs cannot be consi dered
conmpensabl e evacuation costs. Similarly, the allowances paid in respect of
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their stay in Australia and, upon their return, in the United States were
not intended to cover “tenporary and extraordinary |iving expenses that
result[ed] fromindividuals’ departure fromKuwait or Iraq during the
period of 2 August 1990 to 2 March 1991" 21/ but, rather, were

“di scretionary paynents for ongoing ordinary living expenses that are
incurred after a person has left the region” 22/ and, as such, are not
conpensabl e.

107. Cyprus clainms conpensation for increased insurance costs for three
special flights operated by Cyprus Airways to evacuate Cypriot nationals
fromlrag and Kuwait on 15 January 1991 and for two scheduled flights to
Cairo in the week of 16 January 1991. The charter agreenent between the
Cl ai mant and Cyprus Airways in respect of the three evacuation flights
provi des that the C ai mant nust reinburse Cyprus Airways “all costs and
expenses involved or arising out of” the operation of the flights. It
appears that, because of the start of military operations, Cyprus Airways
insurers increased the premumon the flights. The Panel believes this

i ncrease constitutes a “cost and expense” within the neaning of the charter
agreenent which the Claimant was contractually obliged to bear. It is,
therefore, an unavoi dabl e expense relating to the three special evacuation
flights.

108. On the other hand, no explanation was provided by the Cl ai mant of why
it had to bear the increased insurance prem um on the scheduled flights
from Cyprus to Cairo. These flights were not part of the evacuation
operations. In the absence of such an expl anation, the Panel considers
that the Claimnt has failed to neet the pleading requirenents in respect
of this portion of the Claimand, accordingly, only reconmends conpensation
in respect of the increased insurance premumrelating to the three
evacuation flights.

109. A nunber of Claimants seek conpensation for costs incurred after the
i beration of Kuwait in bringing the nenbers of their diplomatic mnssions,
t heir dependants and ot her individuals back to the States in the Mddle
East from where they had been evacuated

110. The Panel notes that the |anguage of paragraph 34(d) of Governing
Council decision 7 only refers to loss suffered as a result of “departure
of persons fromor their inability to leave Iraq or Kuwait during [the
period from2 August 1990 to 2 March 1991]". Simlarly, paragraph 36 of
that decision only refers to “losses and costs incurred by a Governnent in
evacuating its nationals fromlraq or Kuwait”.

111. The Panel finds that costs incurred in bringing individuals back to
the States from where they had been evacuated cannot be considered an
evacuation cost and, therefore, are not conpensabl e.

112. The Polish Mnistry of Foreign Econom c Rel ati ons seeks conpensati on
for the costs incurred in chartering flights to evacuate over two thousand
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Polish nationals fromlraq and Kuwait. The Claimnt’s response to the
procedural order of 27 February showed that a nunber of conpani es enploying
Polish nationals in Iraq and Kuwait have reinbursed the Claimant for the
cost of evacuating their enployees. 1In view of this, the Panel considers
that only the balance of the cost of chartering the flights, once the
paynents received from enpl oyers and other sources are deducted, is
conpensabl e.

113. The Russi an Federation has not submtted any evidence in support of
its claimfor evacuation costs. Accordingly, the Panel is unable to
recomrend any conpensation in respect of this portion of the Russian
Federation’s claim The Panel notes, however, that the sane evacuation
operations formthe basis of a claimsubmtted in category “E” through the
Governnent of the Russian Federation.

F. Public service expenditure

114. Australia asserts that it set up a Special Task Force at its
Departnment of Foreign Affairs in Canberra which coordinated the
departnment’s activities in relation to the Kuwait crisis. It seeks
conpensation for the salaries paid to departnment officers assigned to the
Task Force. Sinmilarly, Ireland seeks conpensation for the salaries paid to
the Departnent of Foreign Affairs officers assigned to the Gulf Crisis Unit
in Dublin.

115. The Panel notes that both clainms seek conpensation for salaries paid
to individuals who were nenbers of the Claimants’ permanent staff at the
time of the invasion of Kuwait. Their salaries are, therefore, an expense
whi ch woul d have been incurred regardl ess of the invasion. Wat the
Claimants actually | ost was the benefit of the services of the officers in
their ordinary posts. However, the nature of the work carried out by
menbers of Foreign Mnistries is such that this | ost benefit cannot be
valued in nonetary ternms. Accordingly, the Panel finds that these portions
of the Australian and Irish clainms are not conpensable.

116. Australia also seeks conpensation for the salary paid to the
Departnent of External Affairs officer responsible for the adm nistrative
wor k associated with the conpensation process. Sinilarly, India seeks
conmpensation for the costs of establishing and running the Special Kuwait
Cell of its Mnistry of Foreign Affairs, the unit entrusted with processing
clains, and the costs incurred by the four banks designated by the
Governnment to di sburse awards nade by the Comm ssion.

117. The Panel notes that paragraph |I.1 of Governing Council decision 18
provi des that

“Governnents may offset their costs of processing clains by deducting
a small fee from paynents nmade to claimants ... Such fees shall be
comrensurate with the actual expenditure of the Governnents. |In the
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case of awards payable to clainmants in categories “A’, “B’” and “C’
the fees should not exceed 1.5 per cent, and for awards payable to
claimants in categories “D’, “E” and “F’, the fees should not exceed

3 per cent.” 23/

118. The Panel understands that it was intended that this fee be the sole
conmpensation to which Governments are entitled in respect of their claim
processi ng expenditures. In the Panel’s view, the costs clained by
Australia and India constitute claimprocessing expenses and, as such, are
not conpensabl e.

119. lIreland clainms that it agreed to pay a weekly ten mnute tel ephone
call to Ireland for Irish nationals who had been prevented from | eaving
Kuwait follow ng the invasion and occupation of Kuwait. 1In view of the
fact that the individuals were detained in Kuwait against their will in
precarious and uncertain conditions, the Panel considers that the
Claimant’s decision to facilitate comunication with the outside world was
reasonable in the circunmstances and the resulting costs shoul d,

accordi ngly, be conpensable. The Panel finds, however, that conpensation
shoul d only be recommended for a reasonable portion of these costs.

120. Australia, Ireland, India and Norway al so cl ai m conpensation for
public service expenditures of a general nature, such as costs of officia
m ssions, costs of transfer of diplomats, and salaries for additional staff
and overtinme payments nade to nenbers of their diplomatic mssions in the
M ddl e East.

121. The Panel considers that these expenses were incurred by States in
the exercise of protective functions in tinmes of enmergency. As these tasks
are an integral part of the functions of diplomatic nmssions they cannot,
in the Panel’s view, be considered to be of the extraordinary nature that
woul d warrant their conpensability.

122. Ireland seeks conmpensation for the cost of purchasing VHF radio

equi prent for its Enbassies in the Mddle East. The Panel considers that
safety neasures taken by Cl aimnts for the protection of individuals and
property are a conpensabl e expense, provided they are reasonable in
relation to the type of risk to which the individual and/or property is
exposed. The Panel does not consider VHF radios to constitute a reasonable
or effective nmeasure of protection in the prevailing circunmstances. The
costs clainmed, therefore, are not conpensable

123. Norway al so seeks conpensation for boarding school fees paid in
advance for the children of one of its diplomats in Irag. The children

| eft the school after their parents’ repatriation follow ng the closure of
the m ssion. The Panel does not consider this to be a conpensable item
because the fact that the children did not benefit fromthe school was due
to their parents’ independent decision to withdraw them fromthe school.
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G Oher clains

124. |India seeks conpensation for the shortfall in revenue suffered by the
Shi ppi ng Corporation of India in respect of a charter contract it concl uded
for the carriage of a load of sul phur fromBahrain to India. The Shipping
Cor poration of India headquarters recalled the ship fromits load point in
Bahrain on 15 January 1991 due to the conmencenent of mlitary operations,
before the entirety of the cargo had been | oaded. Paynment was received
only in respect of the portion of the sul phur actually transported.

125. The Panel notes that the Indian Mnistry of External Affairs has not
rei mbursed the Shipping Corporation of India, an independent |egal entity,
for this loss of earnings. The Claimnt has not, therefore, suffered any
| oss. Accordingly, in the absence of any assignnent of the Shipping
Corporation of India s claim the Panel considers that this portion of the
claimof the Government of India is not conpensable.

V. OTHER | SSUES

A. Currency exchange rates

126. As in the first instalnent, sone of the Claimants in the present

i nstal ment have incurred |l osses or stated their clains in currencies other
than United States dollars. As the Conm ssion issues awards in United
States dollars, the Panel is required to determ ne the appropriate rate of
exchange. 1In the First Report the Panel determ ned that adopting the
currency exchange rate as at the date of |oss was the nost appropriate

met hod of cal cul ating the applicable exchange rate. The | osses had
occurred during the period of Iraq’s occupation of Kuwait, namely from 2
August 1990 to 2 March 1991. The Panel adopted 16 Novenber 1990, the

m dpoi nt of the occupation period, as the date of | oss.

127. The Panel had also noted that special circunstances existed in
relation to the exchange rate to be adopted for |osses suffered in Kuwait
dinars. As the invasion and occupation of Kuwait had caused a significant
di sturbance of the exchange rate for the Kuwaiti dinar during the period of
the occupation, the Panel adopted the exchange rate for the Kuwaiti dinar
that prevailed imediately prior to the invasion. 24/

128. The Panel finds that the majority of |osses for which conpensation is
sought in the present instal nent al so occurred throughout the period of the
occupation of Kuwait but, in general, it was not possible to identify the
preci se date of their occurrence. Therefore, in this instance, the Pane

al so considers 16 Novenber 1990, the m dpoint of the occupation, to be the
nost appropriate date for determ ning the applicable exchange rate. For
the reasons given above, 1 August 1990 is the date adopted for determ ning
the exchange rate for Kuwaiti dinars.
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129. The rates of exchange used as at 1 August 1990 for the Kuwaiti dinar
and 16 Novenber 1990 for other currencies are the average nmonthly rates as
reported in the United Nations Monthly Bulletin of Statisticsof Apri

1991. 25/

B. | nt er est

130. In decision 16 the Governing Council stated that “[i]nterest will be
awarded fromthe date the |loss occurred until the date of paynment, at a
rate sufficient to conpensate successful claimnts for the |oss of use of
the principal amunt of the award.” The decision added that “the nethods
of calculation and of paynent of interest will be considered by the
Governing Council at the appropriate tinme” and that “[i]nterest will be
paid after the principal ambunt of awards”. 26/ Thus, at this stage, the
Panel need only set the date fromwhich interest will run. For the same
reasons that it adopted 16 November 1990 as the date of |oss for the

pur pose of determ ning exchange rates, the Panel considers that the sane
date shoul d be used for calculating interest. Accordingly, the Pane
determ nes that interest be awarded on the Clainms as of 16 Novemnber 1990.

C. Clainms preparation costs

131. In a letter dated 6 May 1998, the Panel was notified by the Executive
Secretary of the Comm ssion that the Governing Council intended to resolve
the issue of clainms preparation costs at a future date. Accordingly, the
Panel takes no action with respect to clainms for such costs at this stage.

VI .  QUANTI FI CATI ON OF THE CLAI M5

132. As discussed above, the Panel considers that certain | oss el enents
within the Cl ainms should not be conpensated because they fail to neet
either the Commi ssion’s pleading and evidentiary standards or the

di rectness requirenents as fornmulated in Security Council resolution 687
(1991).

133. In many of the Clainms, the docunentary or other evidence subnmtted
established that an alleged loss had, in fact, occurred. The evidence was
i nsufficient, however, to denonstrate with a reasonabl e degree of certainty

the anount of the loss. |In such cases, the Panel, in conformty with
general principles of |aw, exercised its discretion in assessing the anount
of conpensation to be recomrended. |n exercising such discretion, the

Panel took into account the |level and type of evidence that should
reasonably be required of a clainmant given the circunmstances prevailing at
the time of the loss, particularly in Iraqg and Kuwait. 27/

134. Wth respect to the loss elenents that the Panel considers to be
conpensabl e, the Panel verified that the |osses had, in fact, occurred and
then quantified such |losses. The Panel was assisted in this task by expert
| oss adjusting consultants and the secretariat. Initially, the Pane
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undert ook a careful exam nation of the statements of claimand evidence
filed by the Claimants. As expl ained in paragraph 9, supra, the Panel then
required certain Claimnts to answer questions and to subnmit additiona
docunents that it deemed necessary to quantify the amount of the all eged

|l osses. In addition to verifying that the clainmed | osses had, in fact,
occurred, the Panel also considered the reasonabl eness of the Claimnts’
conduct and of the anmpunts clainmed. For exanple, in relation to claims for
evacuation costs, the Panel only recommended conmpensati on for one-way
econony fares

135. In quantifying the | osses, the Panel weighed the anmount and type of
evidence submitted in support of the clainmed | osses and recei ved advice
fromthe | oss adjusters on the nature and quantity of evidence that a
claimant woul d norrmally be expected to submit in conparable energency
situations. In reaching the figures of the recommended awards, the Panel
adopt ed general principles of |oss adjusting such as reasonabl eness of
costs incurred, depreciation and betternent. For exanple, in relation to
clains for |ost or damaged property where the amount cl ai med was the

repl acenent val ue, reductions were nade to take into account the age of the
property in question at the time the |oss or damage occurred. |In respect
of clains for reinbursements for |ost or damaged property, deductions were
made if sufficient evidence supporting the underlying | osses had not been
provided, or to reflect depreciation or part use of the |ost property.

136. During the on-site inspection in India, primary material supporting
each item of expenditure for which conmpensati on was sought in the Indian

M nistry of External Affairs claimwas reviewed. Individuals with first
hand knowl edge of the evacuation operations and of the documents supporting
the Claimwere interviewed at the Mnistry and at the Air India and

Shi ppi ng Cor poration of India headquarters.

137. In order to verify and value the portion of the Claimrelating to
evacuation costs, senior financial officers fromAir India and the Shipping
Corporation of India were interviewed. |nvoices, |anding records, relevant

correspondence and profit and | oss accounts and budgets for the rel evant
years were examined in order to verify the costs and expenses underlying
the charter prices charged to the Governnent of India

138. Docunents were also inspected at the office of the Chief Controller

of Accounts of the Mnistry of External Affairs, who held the invoices and
paynment authorizations underlying the expenditures incurred by the Indian

Enmbassi es and Consul ates in the M ddle East.

139. On the basis of the information acquired and verified in the course
of the on-site inspection, the ambunts clained by the Indian Mnistry of
External Affairs were allowed to the extent they were supported by
appropri ate documentary or other evidence and accounting figures.
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140.

On the basis of

its review and evaluation of the Clains, the Pane

makes the follow ng determ nations concerning the quantification of the

Cl ai ns,
are stated

sunmari zed by general

| oss type in the table below The ampunts

in United States doll ars.

141.

(a)

(b)

(¢)

(d)

On the basis of the foregoing,
foll owi ng anpbunts be awarded as conpensation for
Claimants as a direct

QUANTI FI CATI ON BY LOSS ELEMENT
Cl ai mant Cont r act Real Tangible Payment Evacuati on Public O her Total _ampunt
property | property |or relief costs service reconmended
to others expendi tures

Australia, Claiml 7,433 66, 695 0 74,128
Australia, Claimll 10, 506 10, 506
Austria 0 40, 074 40, 074
Cyprus 0 60, 581 60, 581
The Czech Republic 1,392 1,826 1,515 4,733
Indi a 0 251,503 |266,910 |2,320,338 |89, 782, 646 0 0 92, 621, 397
Irel and 140, 155 74,956 215,111
Italy 579, 955 579, 955
Japan 70, 501 1,297,383 1,367,884
Kor ea 0 1,226,772 0 1,226,772
Nor way 15, 094 4,175 3, 880 23,149
Pol and: M nistry of 719,723 719,723
Forei gn Econonic
Rel ati ons
Pol and: M nistry of 177, 590 177, 590
Foreign Affairs
The Russian 0 8,079 51, 880 0 59, 959
Federation
Sweden 445, 802 445, 802
Uni ted Ki ngdom 0 0
United States 21, 293 16, 710 38, 003

Total 97, 665, 367

VI, RECOMVENDATI ONS

reconmends that the
| osses incurred by the
Iraq’s invasion and occupation of Kuwait:

t he Panel

result of

Australia for
US$74, 128 for

its Departnent of Foreign Affairs and Trade:
Claim| and US$10,506 for Claimll;

The Republic of Austria for
US$40, 074;

its Foreign Trade Department:

The Republic of Cyprus for
Wor ks: US$60, 581;

its Mnistry of Communi cati ons and

The Czech Republic for
Us$4, 733;

its Mnistry of Foreign Affairs:

(e)

The Republic of
US$92, 621, 397;

I ndia for

its Mnistry of Externa

Affairs:
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(h)
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Ireland for its Departnment of Foreign Affairs: US$215,111;

The Italian Republic for its Mnistry of Foreign Affairs:
US$579, 955;

Japan for its Mnistry of Foreign Affairs: US$1, 367, 884;

The Republic of Korea for its Mnistry of Foreign Affairs:
US$1, 226, 772;

The Kingdom of Norway for its Mnistry of Foreign Affairs:
US$23, 149;

The Republic of Poland for its Mnistry of Foreign Econonic

Rel ations, O fice of Budget and Admi nistration: US$719, 723 and
for its Mnistry of Foreign Affairs, Adm nistration and Fi nance
Departnent: US$177, 590;

The Russian Federation for its Mnistry of Foreign Econonc
Rel ations: US$59, 959;

The Ki ngdom of Sweden for its Mnistry for Foreign Affairs:
Us$445, 802;

The United Kingdom of Great Britain and Northern Ireland for
its British Council: nil; and

The United States of America for its Department of Commrerce:
US$38, 003.

Ceneva, 24 July 1998

(Signed)

(Signed)

(Signed)

Bj orn Haug
Chai r man

Ceor ges Abi - Saab
Comni ssi oner

M chael J. Bonell
Commi ssi oner
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Not es
1/ Governi ng Council decision 10, “Provisional Rules for C ains
Procedure” (S/AC.26/1992/10).
2/ The anounts clainmed are stated in United States dollars
al though many clains were originally expressed in other currencies. 1In

respect of clainms filed in other denom nations, the United States doll ar
anounts have been cal cul ated by using the August 1990 rates of exchange as
indicated in the United Nations Monthly Bulletin of Statistics

3/ The Czech Republic’s claimincludes a statenment explaining that
the Czech and Sl ovak Federal Republic ceased to exist on 31 Decenmber 1992
and was succeeded by the Czech Republic and the Slovak Republics on 1
January 1993. On the basis of agreenents concluded at the tinme of the
separation, the Czechosl ovak Enbassy and Enbassy residence in Baghdad
becanme the property of the Czech Republic. Accordingly, although it had
been the Federal Republic that had suffered the | osses in respect of which
conmpensation is clained, the Czech Republic is the proper and sol e cl ai mant
in respect of these |osses.

4/ Category “C’ clains are individual clainms for danages up to
US$100, 000 while category “D’ clainms are individual clains for damages
above US$100, 000. Pursuant to Governing Council decision 1
(S/AC. 26/1991/1), as confirned in paragraph 3 of Governing Council decision
13 (S/AC. 26/1992/13), questions of nmultiple recovery do not arise in
relation to paynents nmade under category “A’ (departure clainms). It was,
therefore, not necessary to carry out cross-category checks between the
sections of Clainms seeking conpensation for evacuation costs and departure
clains in category “A”

5/ Three Irish nationals have filed category “C’ clainms in respect
of departure costs and five Italian nationals have filed category “C
clains for personal property |osses.

6/ The “C’ Panel has not yet recommended awards in two of the
category “C clains filed by Italian nationals and one claimfiled by an
Irish national in respect of |osses for which they have been rei nbursed by
their respective Governnents. Accordingly, it is not possible, at this
stage, to make deductions in respect of the “C clains fromthe Italian
M nistry of Foreign Affairs and the Irish Departnent of Foreign Affairs
claims. Appropriate anendnents, if any, will be made to the recomended
awards as soon as the “C’ Panel has resolved these cl ains.

7/ The Cl ai mant had categorized the costs incurred in cleaning and
repairing the Enbassy building and residences as a public service
expendi ture, but the Panel recategorized this portion of the claimas a
real property | oss.

8/ “Report and Recomendati ons nade by the Panel of Commi ssioners
concerning Part One of the First Instalnent of Clainms by Governments and
I nternational Organizations (Category ‘F Clains)” (S/AC 26/1997/6), (“the
First Report”), paras 47-64. See also “Report and Recommendati ons nmade by
the Panel of Conm ssioners Concerning Part Two of the First Instal nent of
Cl ai ms by Governnents and International Organizations (Category ‘F
Clains)” (S/AC. 26/1998/4), (“the Second Report”), para. 45

9/ The First Report, para. 74.
10/ The Second Report, paras. 55-56.

11/ The First Report, para. 68.
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12/ Governing Council decision 7, “Criteria for Additiona
Categories of Clains” (S/AC. 26/1991/7/Rev.1), para. 34(d).

13/ Governi ng Council decision 9, “Propositions and Concl usi ons on
Conpensation for Business Losses: Types of Damages and Their Val uation”
(S/ AC. 26/ 1992/ 9), para. 13.

14/ The First Report, paras.71-73 and reference to Marjorie
Wi t eman, Damages in International Law(Washington D.C., United States
Governnment Printing O fice, 1943) at footnote 30

15/ See al so, “Report and Recomendati ons Made by the Panel of
Comnmi ssioners Appointed to Review the Well Blow OQut Control Claini,
(S/ AC. 26/ 1996/ 5/ Annex), paras 85-87 where the Panel found that Iraq was
liable “for any direct |oss, damage or injury whether caused by its own or
by the coalition arned forces”.

16/ The First Report, paras. 76-78.
17/ The First Report, para. 85.
18/ The First Report, para. 92.
19/ The First Report, paras. 93-96.

20/ The Panel notes that certain clainmnts are seeking conpensation
for paynents made to Iraqgi Airlines for the chartering of aircraft for
evacuati on operations. Such paynments do not raise any question of
viol ation of the enbargo i nposed on Iraq because, at its fifth neeting held
on 31 August 1990, the Sanctions Conmittee decided that flights carrying
passengers only would not be in contravention of Security Counci
resolution 661 (1990) (S/AC.25/SR 5, 12 Septenber 1990).

1/ The First Report, para. 85.

2/ [ bid.

23/ Governing Council decision 18, “Distribution of Paynents and
Transparency” [S/ AC. 26/ Dec. 18(1994)].

24/ The First Report, paras. 99-102.

25/ United Nations Monthly Bulletin of Statistics Vol. XLV, No. 4,
April 1991, (ST/ESA/ STAT/SER.1/220). As the Bulletin did not include
exchange rates for the Polish zloty and the Russian rouble, appropriate
comrerci al exchange rates were used for these currencies.

26/ Governi ng Council decision 16, “Awards of Interest”,
(S/ AC. 26/ 1992/ 16) .

27/ See the First Report, para. 62 and the reference to Article
7.4.3.(3) of the UNNDRO T Principles of International Commercial Contracts
t herein.




