i i Distr.
Security Council DEERAL

S/ AC. 26/ 1998/ 13
17 Decenber 1998

Original: ENGLI SH

UNI TED NATI ONS
COMPENSATI ON COW SSI ON
GOVERNI NG COUNCI L

REPORT AND RECOMVENDATI ONS MADE BY THE PANEL OF COWM SSI ONERS CONCERNI NG
THE FI RST | NSTALMENT OF “E3" CLAI MS

GE. 98- 64568



S/ AC. 26/ 1998/ 13

Page 2

CONTENTS

I nt roducti on

PROCEDURAL HI STORY

A. The nature and purposes of the proceedi ngs

B. The procedural history of the Bekhne Dam
cl ai ms

LEGAL FRAMVEWORK . o
A. Applicable |law and criteria
B. Liability of Iraq .

C. Evidentiary requirements

THE BEKHME DAM PROJECT
A. Factual background
B. The Cl ai mants

CLAI M OF ENKA | NSAAT VE SANAYI A S. .
A. Facts and contentions . .
1. Enka’s role in the Project
2 Contractual relationships .
3. lragq’'s role in the Project
4 The col | apse of the Project
(a) Enka’s contentions .
(b) Ilraqg s contentions .
(c) Oher relevant facts

5. Status of the Contract after 2 August 1990

6. Enka's claim
B. Jurisdictional issues

1. Application of the “arising prior to” clause
2. Application of the “direct |oss” requirenment

C. Analysis and valuation of Enka's claim

1. Project assets in Irag on 2 August 1990 .

(a) Capital equipnent .
(b) Spare parts and materials
(c) Items in transit

2. Contract with Iraq

(a) Work perfornmed or services provided

(b) Loss of profits
(c) Goods in transit .o
(d) Costs of letters of guarantee
(e) Project term nation costs
(f) Custonms deposits .

3. Oher clains Ce e
(a) Evacuation and repatriation
(b) Detention of project personne

Par agraphs Page
1 - 3 7
4 - 15 7
4 - 6 7
7 - 15 8
16 - 25 10
16 - 22 10
23 11
24 - 25 12
26 - 45 12
26 - 34 12
35 - 45 14
46 - 184 17
46 - 77 18
46 - 47
48 - 53
54 - 55
56 - 67
56 - 62
63 - 64
65 - 67
68 - 76
77
78 - 82 24
79 - 81
82
83 - 183 26
84 - 112
97 - 102
103 - 108
109 - 112
113 - 176
113 - 142
143 - 163
164 - 165
166 - 171
172 - 174
175 - 176
177 - 183
177 - 178
179 - 180



VI .

VI,

S/ AC. 26/ 1998/ 13

Page 3

Par agraphs Page
(c) Unresolved disputes with the Enployer 181 - 183
D. Recomrendati on 184 45
CLAIM OF HIDROGRADNJA . . . . . . . . . . . . .. 185 - 290 47
A. Facts and contentions . . . e 185 - 193 48
1. Hidrogradnja’s role in the Prolect S 186 - 187
2. Contractual relationships . e 188
3. The collapse of the Project . . . . . . . 189 - 192
4. Hidrogradnja' s claim . 193
B. Analysis and val uation of H|drogradnja S clalnt 194 - 289 49
1. Project assets in Irag on 2 August 1990 . 195 - 217
(a) Capital equipment . . . . . . . . . 196 - 207
(b) Spare parts and materials . . . . . 208 - 212
(c) Deposits in lraqi banks . . . . . . 213 - 216
(d) Loss of safe and contents . 217
2. Contract with lrag . . . . . . . . . . . 218 - 282
(a) Work perforned or services provi ded 218 - 254
(b) Loss of profits . . . e 255 - 270
(c) Costs of letters of guarantee .o 271 - 273
(d) Project termnation costs . . . . . 274 - 282
3. Oher clains . . . . . . . . . . . L. 283 - 289
(a) Evacuation and repatriation . . . 283 - 286
(b) Unresolved disputes with the Enployer 287 - 289
C. Reconmendati on 290 68
CLAI M OF OVERSEAS BECHTEL | NCORPORATED . . . . . 291 - 309 69
A. Facts and contentions . . . Coe e 291 - 302 70
1. Bechtel’s role in the PrOject Coe e 292 - 294
2. Contractual relationships . e 295
3. The coll apse of the Project Ce e 296 - 301
4. Bechtel’s claim. .o 302
B. Analysis and val uation of Bechtel's cla|n1 . 303 - 308 71
C. Reconmendati on 309 73
CLAIM OF ENERGOPRQJEKT . . . . . . . . . . . . . 310 - 327 75
A. Facts and contentions . . . S 310 - 320 76
1. Energoprojekt’s role in the PrOJect S 311 - 312
2. Contractual relationships . . . . . . . . 313 - 318
3. The collapse of the Project 319
4. Energoprojekt’s claim. 320
B. Analysis and val uation of EnergoprOJekt S cIa|n1321 - 326 78
1 Loss of profits . . . . . . . . . . . . . 321 - 322
2 Loss of Project assets 323
3. Overheads 324
4 Unpai d work . 325
5 I nterest 326
C. Reconmendati on 327 80



S/ AC. 26/ 1998/ 13

Page 4
VIIl. CLAIM OF GECSONDA .
A. Facts and contentions . .
1. Ceosonda’s role in the PrOJect
2. The coll apse of the Project
3. Geosonda’s claim
B. Analysis and val uation of Gbosonda S clalm
1. Loss of Project assets
2. (Goods in transit
3. Loss of profits . .
4 Project term nation costs .
(a) Salaries . . .
(b) Site protection costs
(c) Evacuation costs .
5. Unanortized expenses
6. Unpaid work . .
(a) Unpaid ICs and PNB.
(b) Retention noney
7. I nt er est .o
8. Cla|n1preparat|on costs .
C. Recommendati on

I X. CLAIM OF GEO NpENJERI NG .

A

C.

X. CLAIM CF CIVIL ENG NEERI NG | NSTI TUTE OF CROATI A.
A

Facts and contentions . .
1. Geoinpenjering’s role in the PrOJect
2. The coll apse of the Project
3. Geoinpenjering’ s claim .
Anal ysi s and val uati on of Ge0|npenjer|ng S
claim. .
1. Loss of PrOJect assets
(a) Equi pnent .
(b) Spare parts and naterlals
(c) Bank deposits .
2. Project term nation costs . .
(a) Wages paid to redundant morkers
(b) Evacuation costs .
3. Unpaid | abour costs .
4. Unanortized expenses
Reconmendat i on

Facts and contentions

1. Civil Engineering s role in the PrOJect.

2. The coll apse of the Project
3. Civil Engineering’ s claim.

Anal ysis and valuation of Civil Engineering s

claim. .
1. Unpaid mork .

Par agr aphs

Page

328
328
329
331

334
335

339
344

347

351
354

360
360

362

366
367
368

372
374
375
377
379

384
384
385

390
390

388
389

359
333
330
332

358
337

343
348

348

353
356

383
365

364

382
373
370

373
378
376
378
381

402
389
387

401
392

81
82

83

88

89
90

91

94

95
96

97



Xl

X,

X,

XV,

C.

Loss of Project assets
Goods in transit
Unanorti zed expenses
Project term nation costs .
Reconnendatlon

G w N

CLAI M OF KONSTRUKTOR

A

C.

CLAI M OF CENTRAL BANK OF THE REPUBLI C OF TURKEY.
A

B

C.

Facts and contentions

1. Konstruktor’s role in the PrOJect
2. The coll apse of the Project

3. Konstruktor’s claim.

S/ AC. 26/ 1998/ 13

Page 5

Anal ysi s and val uati on of Konstruktor s claim 407

1. Loss of wages . .o
2. Project term nation costs .
3. Loss of profits .
Recomrendat i on

Facts and contentions

1. The Bank of Turkey’'s roIe in the PrOject

2. The coll apse of the Project

3. The Bank of Turkey’'s claim

Anal ysis and val uati on of Bank of Turkey S
claim. .

Reconnendatlon

CLAI M OF | SOLA

A

B
C.

Facts and contentions

1. lIsola’s role in the prOJect
2. The coll apse of the project
3. Isola's claim.

Anal ysi s and val uation of Isola’s claim.
Recomrendat i on

OTHER | SSUES

A
B
C.

Currency exchange rate
I nt erest
Date of |oss

RECOVIVENDATI ONS .

Par agr aphs Page
393 - 394
395 - 396
397
398 - 401
402 99
403 - 413 101
403 - 406 102
404
405
406
- 412 102
408
409 - 411
412
413 104
414 - 427 105
414 - 422 106
415 - 417
418 - 420
421 - 422
423 - 426 107
427 108
428 - 435 109
428 - 432 110
429
430 - 431
432
433 - 434 110
435 111
436 - 442 113
436 - 438 113
439 113
440 - 442 113
443 114



S/ AC. 26/ 1998/ 13

Page 6
LI ST OF TABLES
1. ENKA' S CLAI M -
2. Pre-contract expenses
3. Preparatory work .
4, Unpai d wor k .
5. RECOMVENDED CCNPENSATION FOR ENKA S CLAIM.
6 HI DROGRADNJA' S CLAI M
7 Spare parts and materials
8. Unanortized prepaid expenses .
9. Unpai d work .o
10. Geosonda and Isol a deductlons Coe
11. Reconmended conpensation for unpaid work.

12. RECOVMENDED COMPENSATI ON FOR HI DROGRADNJA' S CLAI M.

13. BECHTEL’ S CLAI M. . .
14. RECOVMENDED COVPENSATI O\l FG? BECHTEL S CLAI M .

15. ENERGOPRQIEKT' S CLAI M. .
16. RECOVMENDED COMPENSATI ON FOR ENERGODRQ] EKT’ S CLAI M .

17. GEOCSONDA' S CLAI M
18. RECOVMENDED COVPENSATI O\l FG? GE%O\IDA’ S CLAI M.

19. GEOI NPENJERI NG S CLAI M
20. RECOVMENDED COMPENSATI ON FOR GEG NbENJ ERI NG' S CLAI M.

21. CIVIL ENG NEERI NG S CLAI M.

22. RECOVMENDED COMPENSATI ON FOR ClI VI L ENGI NEERI NG’ S CLAI M .

23. KONSTRUKTOR' S CLAI M.
24. RECOVMENDED COMPENSATI ON FG? KO\ISTRUKTG? S CLAI M

50
53
56
58
61
62
68

71
73

78
80

84
88

91
94

97
99

102
104



S/ AC. 26/ 1998/ 13
Page 7

| nt roduction

1. The CGoverning Council of the United Nations Conpensation Conmi ssion
(the “Conm ssion”) appointed the present Panel of Commi ssioners (the

“Panel "), conposed of Messrs. Werner Melis (Chairman), David Mace and
Sonpong Sucharitkul, at its twenty-second session in October 1996, to
review clains filed with the Commi ssion on behalf of corporations and ot her
I egal entities in accordance with the relevant Security Counci

resol utions, Governing Council decisions and the Provisional Rules for
Clains Procedure (the “Rules”) (S/AC. 26/1992/10). This report contains
the recomrendati ons to the Governing Council by the Panel, pursuant to
article 38(e) of the Rules, concerning clains of ten corporations or other
legal entities (the “Claimnts”) described bel ow, each of which seeks
conpensation for |oss, damage or injury arising out of lIraq’s 2 August 1990
i nvasi on and subsequent occupation of Kuwait.

2. The cl aims addressed in this report were included in the first

i nstal ment because each of the clains relates to a single |arge
construction and engineering project to build a hydroelectric and water
control damon the Zab River in the Bekhnme Canyon of Northern Iraq (the
“Bekhme Dam Project” or the “Project”), which was under construction in
Irag on 2 August 1990. The clains relate to the C aimnts’ invol venent
with the Project on 2 August 1990 and for a short period after that date

3. Wth one exception, the clainms subnitted to the Panel in this

i nstal ment and addressed in this report were selected from anmong the
construction and engineering clains on the basis of criteria established
under the Rules. These include the date of filing with the Conm ssion and
conpliance by claimants with the requirenments established for clains
submitted by corporations and other |egal entities (hereinafter “category
‘E" clainms”) in the Rules. The one exception, a claimby the Central Bank
of the Republic of Turkey, subnmitted as a claimby a Governnent (category
“F” claim was included because the subject matter of that claimwas the
financing of part of the Bekhnme Dam Project and because the facts and

i ssues presented in that claimwere closely related to those of the clains
sel ected for consideration by the Panel in this instalnment of clains.

I . PROCEDURAL HI STORY

A. The nature and purposes of the proceedings

4, The status and functions of the Panel of Comm ssioners operating
within the Conm ssion’s framework are set forth in the report of the
Secretary-Ceneral pursuant to paragraph 19 of Security Council resolution
687 (1991) dated 2 May 1991 (S/22559). 1In his report, the Secretary-
General described the function of the Conmi ssion as foll ows:

“ The Commission is not a court or an arbitral tribunal before
whi ch the parties appear; it is a political organ that perfornms an
essentially fact-finding function of exam ning clainms, verifying
their validity, evaluating | osses, assessing paynents and resol ving
di sputed clains. It is only in this |ast respect that a quasi-
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judicial function may be involved. G ven the nature of the
Commrission, it is all the nore inportant that sone el enent of due
process be built into the procedure. It will be the function of the
comm ssioners to provide this elenment.” (Paragraph 20)

“The processing of clains will entail the verification of clains and
eval uation of | osses and the resolution of any disputed clainms. The
maj or part of this task is not of a judicial nature; the resolution
of disputed claim would, however, be quasi-judicial. It is

envi saged that the processing of clainms would be carried out
principally by the comm ssioners. Before proceeding to the
verification of clainms and eval uation of |osses, however, a

determ nation will have to be nade as to whether the | osses for which
claims are presented fall within the neaning of paragraph 16 of
resolution 687 (1991), that is to say, whether the | oss, damage or
injury is direct and as a result of Iraq’s unlawful invasion and
occupation of Kuwait.” (Paragraph 25)

5. The Panel has been entrusted with three tasks in the present
proceedings. First, the Panel is required to determ ne whether the various
types of losses alleged by the Claimants are within the jurisdiction of the
Commi ssion. Second, the Panel has to verify whether the all eged | osses
that are in principle conpensable had in fact been incurred by a given
Claimant. Third, the Panel is required to determ ne whether these
conpensabl e | osses were incurred in the anounts cl ai nmed.

6. In fulfilling these tasks, the Panel considered that the vast numnber
of clainms before the Comrission, and the tine |linmts adopted by the Rules,
necessitated the enploynment of |egal standards and val uati on net hods that
wer e adm ni strable and which carefully balanced the twin objectives of
speed and accuracy. This exercise was required to permt the efficient
resolution of the thousands of clains by corporations that have been filed
with the Conm ssion

B. The procedural history of the Bekhne Dam cl ai ns

7. Inits review of the clainms, the Panel has enployed the full range of
i nvestigative procedures available to it under the Rules. The Panel has
conduct ed a thorough and detailed factual and | egal analysis of the clains.
In addition, the Panel has used expert consultants to assist in determning
the appropriate valuation of those claimelenments that it found to be
conpensabl e. The Panel addressed questions to the Claimnts and Irag and
has considered their replies. Finally, the Panel received a detailed
factual and | egal analysis of each Claimfromthe secretariat. In
acconplishing its mssion, the Panel has assunmed an investigative role that
goes beyond reliance nmerely on the information and docunments supplied with
the clainms as presented. The conduct of the Panel’s investigations is

di scussed in the paragraphs that follow.

8. Article 36(b) of the Rules provides that a panel of Commi ssioners
may “request additional information fromany other source, including expert
advi ce, as necessary”. Because of the conplex nature of the clainms and the
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conpl ex verification issues presented by |arge construction clains, the
Panel engaged consultants with expertise in the planning, budgeting and
execution of construction and engi neering projects and in the adjusting and
valuation of |osses incurred in such projects. Two firns of expert
consultants were retained. These expert consultants simlarly reviewed
each Claimant’ s submni ssions and the anal yses produced by the secretariat.

9. The initial work of the secretariat and the expert consultants

yi el ded specific | egal recomendati ons and questions and identified areas
of the claims in which further factual devel opnent was required. To
address this need, the Panel, assisted by the secretariat and the expert
consultants, prepared questions for the C aimnts and formal requests for
addi tional evidence. Such questions and requests (collectively referred to
herein as “interrogatories”) typically sought additional docunentation
concerning the clainmed | osses. The Panel issued these interrogatories by
procedural orders dated 18 July 1997

10. The Panel instructed the secretariat to transmt to Iraqg the
docunents filed by the Claimants in the clainms. The Panel also invited the
Claimants to reply by 20 October 1997 to the interrogatories annexed to the
procedural orders. The Panel invited Irag to submt by 19 January 1998 its
responses to the clains, together with supporting docunentation. Iraq was
al so requested to submt by the sane date its comments on the replies to
the interrogatories to be received fromthe Cl ai mants.

11. In Cctober 1997, the Claimants subnitted their replies to the
interrogatories. Pursuant to paragraph 8 of the procedural order of 18
July 1997, the Claimants’ replies were transmtted to Iraq upon their
receipt. Ilraq submtted its responses to the statenents of claim at
various tinmes between 17 March and 25 April 1998.

12. On 3 March 1998, the Panel issued a further procedural order inviting
the cl ai mants Enka, Overseas Bechtel, Incorporated, and Civil Engineering
and Production of Building Materials, d.d. Split, to reply to additional
interrogatories by 4 April 1998. These three Claimnts each filed replies
on the appointed date

13. The Panel then nade initial determinations as to the conpensability
of the claimelements. The Panel directed the expert consultants to
prepare conprehensive reports on each of the clainms stating their opinions
on the appropriate valuation of each of the conpensable claimelenments and
identifying the evidence supporting these opinions. To performthis task,
the expert consultants spent several nonths reviewi ng each claimfile,

i ncludi ng the evidence and interrogatory replies, and consulting with the
Panel and the secretariat.

14. The expert consultants provided two reports to the Panel: one on the
proposed valuation of the claimitens and one on the | oss of profits clains
of certain claimants. The Panel reviewed these reports and, over the
course of several Panel meetings, questioned the expert consultants on the
data assenbled and on their opinions. |In several instances, the Panel
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deci ded that further research was required and, where necessary, the
val uation opinions were anmended.

15. In drafting this report the Panel has not included specific citations
to restricted or non-public docunments that were produced or made avail able
to it for the conpletion of its work. Although the Panel has not set forth
in detail its valuation of each particular claimelenment, it has ensured
that this report clearly indicates those parts of the clainms that were
found to be outside the jurisdiction of the Conm ssion.

1. LEGAL FRAMEWORK

A. Applicable law and criteria

16. I n paragraph 16 of resolution 687 (1991), the Security Counci'l

“Reaffirms that Irag, w thout prejudice to the debts and obligations
of Iraq arising prior to 2 August 1990, which will be addressed

t hrough the normal mechanisms, is |liable under international |aw for
any direct |oss, damage, including environnmental danmage and the

depl etion of natural resources, or injury to foreign Governnents,
nationals and corporations, as a result of Iraq s unlawful invasion
and occupation of Kuwait.”

17. Thus, paragraph 16 serves not only to reaffirmthe liability of Iraq
but also to define the jurisdiction of the Commission The |aw to be
applied by the Panel is set out in article 31 of the Rules, which provides
as follows:

“In considering the clains, Conm ssioners will apply Security Counci
resolution 687 (1991) and other relevant Security Counci
resolutions, the criteria established by the Governing Council for
particul ar categories of clains, and any pertinent decisions of the
Governing Council. In addition, where necessary, Conm ssioners shal
apply other relevant rules of international |aw”

18. Security Council resolution 687 (1991) provides that Iraq is liable

“for any direct loss, damage ... or injury ... as a result of lraq s

unl awf ul invasion and occupation of Kuwait”. Wthout further guidance, the
concept of what constitutes a “direct |loss” would be difficult to define or
apply with precision. 1In this instance, however, the Panel can refer to

specific instructions in Governing Council decisions on the issue, in
particul ar, decisions 7 (S/AC.26/1991/7/Rev. 1), 9 (S/AC.26/1992/9) and 15
(S/ AC. 26/ 1992/ 15) which together set and define a standard that |osses nust
be the direct result of the invasion and occupation to be conpensabl e.

19. Par agraph 21 of Governing Council decision 7 is the semnal rule on
“directness” for category “D’, “E’ and “F’” claims. It provides in relevant
part that conpensation is avail able:

“ with respect to any direct |oss, damage, or injury to
corporations and other entities as a result of Iraq’ s unlawful
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i nvasi on and occupation of Kuwait. This will include any |oss
suffered as a result of:

(a) Mlitary operations or threat of military action by either side
during the period 2 August 1990 to 2 March 1991,

(b) Departure of persons fromor their inability to | eave Iraq or
Kuwait (or a decision not to return) during that period

(c) Actions by officials, enployees or agents of the Governnent of
Iraq or its controlled entities during that period in connection with
t he invasion or occupation;

(d) The breakdown of civil order in Kuwait or Iraq during that
peri od; or

(e) Host age-taking or other illegal detention.”

20. The text of paragraph 21 is not exhaustive and | eaves open the
possibility that there may be causes of “direct |oss” other than those
enunmerated therein. |n paragraph 6 of decision 15 the Governing Counci
confirms that there “will be other situations where evidence can be
produced showing clains are for direct |oss, damage or injury as a result
of Iraq’ s unlawful invasion and occupation of Kuwait”. Should that be the
case, the claimants will have the burden of proof to show that a | oss that
was not suffered as a result of one of the five categories of events in
paragraph 21 is nevertheless “direct”. Further, paragraph 3 of decision 15
enphasi zes that for an alleged | oss or damge to be conpensable, “the
causal link nmust be direct” (see also paragraph 9 of decision 9). Thus,
decision 7 makes clear that a “direct |oss” nmust be a loss directly caused
by Iraq s invasion and occupation of Kuwait.

21. VWil e the phrase "as a result of” contained in paragraph 21 of
decision 7 is not further clarified in that decision, Governing Counci

deci sion 9 provides guidance as to what may be considered “l osses suffered
as a result of” lraq’ s invasion and occupation of Kuwait. Decision 9

di scusses the three main general categories of |oss types that prevai

anong the category “E” clainms: |osses in connection with contracts, |osses
relating to tangible assets and | osses relating to incone-producing
properties.

22. Thus, decisions 7 and 9 provide specific instructions to the Panel as
to how the “direct |oss” requirenent nust be interpreted. It is against
thi s background that the Panel exam ned the | oss types presented in the
clains before it to determ ne whether, with respect to each claim the
requi site causal link - a "direct loss” - is present.

B. Liability of lrag

23. According to paragraph 16 of Security Council resolution 687 (1991),
“lraq ... is liable under international law for any direct |oss, damage..
or injury to foreign Governments, nationals and corporations, as a result
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of Iraq s unlawful invasion and occupation of Kuwait.” The Panel notes
that, in adopting resolution 687 (1991), the Security Council was acting
under Chapter VII of the United Nations Charter, which permts the Counci
to exercise its powers under that Chapter to maintain or restore

i nternati onal peace and security. The Security Council also acted under
Chapter VIl when adopting resolution 692 (1991), in which it decided to
establish the Conm ssion and the Conpensation Fund referred to in paragraph
18 of resolution 687 (1991). G ven these provisions, the issue of Iraqgq' s
liability for losses falling within the Conmmi ssion’s jurisdiction has been
resol ved by the Security Council

C. Evidentiary requirenents

24, Pursuant to article 35(3) of the Rules, corporate clainms must be
supported by documentary and other appropriate evidence sufficient to
demonstrate the circunstances and anount of the clainmed |oss. The
Governi ng Council has nade it clear in paragraph 5 of decision 15 that,
with respect to business |osses, there “will be a need for detailed factual
descriptions of the circunmstances of the clained | oss, damage or injury” in
order for conpensation to be recomrended

25. The category “E’ claimformrequires all corporations and other |ega
entities that have filed clainms to subnmit with their claimforns “a
separate statement explaining its claim(‘Statement of Claim), supported
by docunentary and ot her appropriate evidence sufficient to denonstrate the
circunstances and the ampunt of the clainmed loss”. Claimnts were
instructed to include in the statement of claimthe follow ng particul ars:

“(a) The date, type and basis of the Comm ssion’s jurisdiction for
each elenent of loss ...;

(b) The facts supporting the claim
(c) The | egal basis for each el enent of the claim

(d) The anount of conpensati on sought, and an expl anati on of how
this amount was arrived at.”

1. THE BEKHME DAM PRQJECT

A. Factual background

26. In October 1986, as the result of a conpetitive tendering process,
the contract for the construction of the Project was awarded to a
consortium conposed of the claimnts Enka | nsaat ve Sanyani A. S. (“Enka”)
and G K “Hidrogradnja” Civil Engineering and General Contracting Conpany
(“Hi drogradnja”) (together, the “Consortiuni).

27. The main feature of the Project was to be a rockfill dam 230 netres
hi gh and 570 nmetres long. The damwas to be located in Irag on the G eat
Zab River, a tributary flowi ng south and east into the Tigris River, in the
Bekhme Canyon 200 kilometres west of the city of Msul, Irag. The dam was
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i ntended principally to create a reservoir to feed six underground hydro-
el ectric generators with a combi ned maxi num capacity of 1,536 negawatts,
and secondarily for irrigation and flood control

28. Work on the Project commenced in January 1988. Construction work was
to be conpleted in January 1995 and was to be followed by a two year

mai nt enance and training period, during which tine the Consortiumwas to
ensure that the Project was functioning properly and carry out the training
of lraqi staff.

29. As the Project site was close to the Iranian border, the 1980-1988
war between Iran and Iraq was a major obstacle to the construction of the
Project. Until the United Nations cease-fire resolution was accepted by
the two countries on 20 August 1988, several areas around the Project site
had not been secured by the Iraqgi army andwere in a state of political
unrest. After the cease-fire, the area around the Project site was
gradual Il y brought under the control of the Iraqgi mlitary and opened up to
the work of the Consortium

30. In addition to war-rel ated obstacles, the Project site presented
signi ficant geographic challenges. The Project site was renote, rugged and
whol Iy undevel oped, meki ng conmuni cati on and transportation extrenely
difficult. For an extended period of tinme the Consortium had access to
only one tel ephone Iine at the Project site. During another period the
Consortium could nount only one truck convoy per day for the movenent of
goods and personnel to the Project site.

31. Because of the renpteness of the Project site it was necessary for
the Consortiumto construct certain collateral facilities to service the
wor kf orce and machi nes enpl oyed by the Consortium and, ultimately, the
Project’s permanent staff and their dependants. These included roads and
acconmodation, as well as electricity, water, sanitation and recreation,
post, nedical and religious facilities.

32. In addition to the del ay caused by the war between Iran and Iraq,

| ocal political unrest and geographic chall enges, the Consortium
experienced a number of other delays in the construction of the Project
prior to August 1990. According to the Claimants, these delays were mainly
occasi oned by the foll ow ng circunstances:

a. the Enpl oyer’s |ate paynent of the |lunp sum portion of the
Contract price, which was to be paid by October 1988 but which
was not paid until the autum of 1989;

b. a shortage of Iraqi-sourced concrete and expl osives, which the
Consortium was contractually bound to use and which the
Enpl oyer was contractually bound to provide on a priority
basi s;

C. a lack of design drawi ngs and the generally “unengi neered”
state of the Project at the time the Consortium comrenced work;
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d. a shortage of tel econmmunication services; and
e. the allegedly arbitrary manner in which the Enpl oyer exercised
its contractual rights and performed its contractua
obl i gati ons.
33. According to the Claimnts, as a result of these factors,

construction of the Project was behind schedule at the tinme of the invasion
and occupation of Kuwait. Most inportantly, the Consortium was one year
late in conpleting the river diversion. This inportant step was only
acconplished on 15 June 1990.

34. As is discussed nore conpletely in paragraphs 56-62, infra, of this
report, Enka alleges that the Project collapsed a short tine after 2 August
1990 and that this collapse was a direct result of lraq s invasion of
Kuwait. Each of the other Claimnts make sinmilar allegations. The
Claimants further allege that they have incurred |osses as a result of this
collapse, and it is for these alleged | osses that they request

conpensati on.

B. The Cl ai mants

35. The C ai mant Enka, a Turkish corporation, acting in consortiumwth
Hi drogradnja, currently a corporation organi zed under the | aws of Bosnia
and Herzegovina, entered jointly into a contract dated October 1986
(“Contract”) with the lraqgi Mnistry of Agriculture and Irrigation, State
Organi zation for Danms (the “Enployer”) under which Enka and Hi drogradnja
agreed to construct the Bekhme Dam Proj ect over a number of years. Enka is
a | eading construction enterprise in Turkey. During the twenty years prior
to the invasion, Enka had been involved in a nunber of |arge civi

engi neering projects in the Mddle East and el sewhere. Hidrogradnjais a

| eading civil engineering contractor in the former Yugoslavia and al so had
construction experience in the Mddl e East.

36. The Consortium was the contractor on the Project and had overal
responsibility for the construction of the dam and the managenent,

supervi sion and control of the Project and of the subcontractors and
suppliers.

37. O the remmining eight Claimnts, the follow ng seven were invol ved
either directly or indirectly in the construction, supply, managenent or
financing of the Consortiumin its work on the Project:

- Overseas Bechtel, Incorporated (“Bechtel™)

- Konsol idacija | G adjevinarstvo (Geoi npenjering Conpany)
(“Geoi npenj ering”)

- CGeosonda Holding Limted (“Geosonda”)

- Civil Engineering Institute of Croatia (“Civil Engineering”)
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- “Konstruktor-Inpenjering” Civil Engineering and Construction of
Bui | ding Materials (“Konstruktor”)

- Central Bank of the Republic of Turkey (“Bank of Turkey”)
- | sol a Bauchem e GrbH (“Isol a”)

38. The eighth C ai mant, Energoproj ekt- Hi dr oi npenj eri ng Consul ting
Engi neeri ng Conpany (“Energoprojekt’), acted as advisor to the Enployer.

39. The Cl ai mant Bechtel, a corporation organized under the | aws of the
State of Nevada, United States of Anerica, has an international business
in, inter alia, the managenent of |arge and conpl ex construction and civil
engi neering projects. Bechtel entered into a contract with the Consortium
under which it agreed to act as the Consortiunis technical and project
managenent consul tant, providing the Consortiumw th general support and
techni cal advice and services related to the Consortiuni s areas of comon

i nterest.

40. The Cl ai mants Geoi npenj ering a corporation organi zed under the | aws
of Bosnia and Herzegovi na, and Geosonda, a corporation organi zed under the
| aws of the Federal Republic of Yugoslavia, entered jointly into a contract
with Hidrogradnja to perform as sub-contractors, drilling and grouting
work on the Project.

41. The Claimant Civil Engineering, a corporation organized under the

| aws of Croatia, entered into a contract with Geosonda under which Civi

Engi neering agreed to performcertain civil engineering services related to
the Project.

42. The C ai mant Konstruktor, a corporation organized under the | aws of
Croatia, was a |abour subcontractor for Hidrogradnja.

43. The C ai mant Bank of Turkey, an organ of the Governnent of Turkey,
was involved in financing Enka's work on the Project.

44, The Cl ai mant |sola, a corporation organi zed under the | aws of
Germany, was a supplier of chem cal additives to Hidrogradnja.

45. The Cl ai mant Ener goproj ekt, a corporation organi zed under the | aws of
the Federal Republic of Yugoslavia, entered into a contract with the

Enpl oyer to provide detailed design and other services related to the

Proj ect over a number of years.
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V. CLAIM OF ENKA | NSAAT VE SANAYlI A. S
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A. Facts and contentions
1. Enka's role in the Project
46. Under the Contract the Consortium menbers were jointly and severally

liable to the Enployer. Under a separate contract dated 20 May 1987
however, Enka and Hi drogradnja agreed that Enka would be the | ead nenber of
the Consortium Enka therefore assunmed principal responsibility within the
Consortium for the managenent of the Project. For its managenent services
Enka earned a fixed percentage managenent feefrom Hi drogradnja s share of
revenue.

47. Despite the delays and difficulties encountered by the Consortium
prior to the invasion, as previously described in paragraphs 29-34,supra
Enka clainms that at the tinme of the invasion nost problenms had been
resolved and that it was prepared to enter into the nost profitable portion
of the Project. Enka s confidence is based on its success in marshalling
the equi pment, spare parts and workers required to continue its work
efficiently. Enka estimates that at the tine of Iraq’ s invasion of Kuwait
it had on site 12 additional nonths’ worth of the construction supplies
that it was required to provide and, therefore, that it would have avoi ded
further supply-related delays. In contrast, however, Enka alleges that the
Enpl oyer was not current in its obligations to furnish certain critical
supplies, such as concrete and expl osives (see paragraph 71,infra).

2. Contractual relationships

48. Under the Contract the Consortiumwas to charge a fixed price of
Iragi dinars (“ID") 460,350,000. This price anpbunted to US$1, 477,212,051
at both the Contract and official Iraqgi exchange rates as of the date of
the Contract of ID 1.000 to US$3.208889. This price is after a reduction
of 10 per cent that the Enployer negotiated with the Consortiumafter it
accepted the Consortium s tender. The Contract price was broken down in a
Bill of Quantities annexed to the Contract, which detailed the agreed
prices for the various subconmponents of the work to be conpleted

49. Thirty per cent of the Contract price was to be paid in Iraqi dinars
and 70 per cent in United States dollars. O the dollar portion of the
Contract price, 20 per cent was to be paid in cash and 50 per cent by

prom ssory notes (“PNs”) with various fixed maturity dates. The PN
paynents were due between seven and twel ve years after the comencenent of
the Project. Five per cent of the Contract price, approximtely

US$70, 000, 000, was paid as a |lunp sum advance before the Consortium
comrenced work on the Project, and was intended to allow the Consortiumto
purchase equi pment and materials and to hire the staff necessary to
commence the construction of the Project.

50. Once work on the Project conmenced the Consortiumwas to submt
mont hly paynent certificates, referred to in the Contract as Interim
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Certificates (“1Cs”). The I1Cs reflected the quantities of the work
performed to the date of the particular IC in question.

51. The Bank of Turkey agreed to finance Enka's work on the Project under
a separate arrangenent by which Enka sold its PNs to the Bank of Turkey at
a di scount.

52. Enka and Hi drogradnja otherw se agreed to split the work on the
Project so that the revenue generated by the Consortium under the Contract
woul d be earned in approximately equal shares. In turn, each was

responsible for its own profit and | oss. Enka was responsible for the
above-ground portion of the Project, mainly the dam and the spillway
structure. Hidrogradnja was responsible for the underground portion of the
Project, mainly the underground powerhouse and the diversion tunnels, as
well as for its own canmps and shops.

53. The Consortium alleges that, as a result of a number of factors, it
was required to undertake additional work. According to the Consortium it
encountered difficulties in obtaining approval for the anounts clained for
addi tional work until a commttee was established, with the Enpl oyer’s
participation, to deal with these clainms. This conmttee net for the first
time on 24 March 1990 and on six subsequent occasions prior to the

i nvasion. At the tinme of the invasion there were a nunber of unresolved
clains outstanding before the commttee.

3. lrag's role in the Project

54. The Enployer is defined in the Contract as the Republic of Iraq,
Mnistry of Agriculture and Irrigation, State Organization for Dams. This
entity subsequently became the State Commi ssion on Danms, and, still later
the State Commi ssion for Irrigation and Reclamation Projects. The term
“Enpl oyer” as used herein refers to these organi zati ons collectively. The
Enpl oyer is an agency of the State of Iragqg.

55. Iraq does not contest that it may, in principle, be contractually
responsi ble to the nenbers of the Consortium Iraq does, however, dispute
many of the claimitens asserted by the Consortium |Iraq s acceptance of
this potential liability is evident in its argunments, which make extensive
references to Iragq’'s rights and the Consortiunm s obligations owed to Iraqg
under the Contract. Iraq also makes what it terns to be counterclains
under the Contract, although these counterclainms may be nore accurately
descri bed as set-offs agai nst the anounts cl ainmed by the Consortium

4. The coll apse of the Project

(a) Enka' s contentions

56. Shortly after Irag’s invasion of Kuwait, the majority of the work on
the Project ceased. VWhile the Project site was not near a conbat area,
Enka mai ntains that the invasion was closely related to the coll apse of the
Proj ect.
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57. Until 15 August 1990, work on the Project continued, but according to
the evidence presented by Enka, the norale of the Turkish workers was

conti nuously eroded and the nunber of enployees actually working decreased
each day. This decline started when the borders were closed by Iragq. The
situation with Enka s Turkish workers was exacerbated on 6 August 1990,
when the Security Council inposed the enbargo on Iraq. Shortly thereafter
Turkey joined the enmbargo and cl osed the petrol pipeline between itself and
Iraq. This action was acconpanied by a firm declaration by the Turkish
authorities against Iraq and its Governnent.

58. Enka contends that the worker unrest and desertion, the increased
Iraqi secret police activity at the Project site and the Iraqi suspension
of exit visas and travel permts conbined to render further work on the
Proj ect inmpossible. The workers, believing that they were trapped inside a
hostile state on the verge of conflict with their home state, turned their
t houghts and energies to self-preservation and escape fromlraq. Enka
therefore argues that it did not |eave the Project, but rather that the
workers | eft Enka as a direct result of the situation created by Iraqg' s

i nvasi on of Kuwait. The accounts provided by other Project contractors are
consistent with Enka’s description of the above situation.

59. Enka al |l eges a nunber of reasons for the behaviour of its workers:

a. Enka’ s workers, aware of Iragq’' s use of cheni cal weapons agai nst
its Kurdish popul ation at the end of the war between Iran and
Irag, and having received conmuni cations fromtheir famlies
expressing concern about their safety generally, and about
Iraq’s alleged nuclear and chemical warfare capability
particularly, becanme fearful that they would be the targets of
attacks, taken as hostages, or exposed to chem cal or
bi ol ogi cal weapons;

b. Irag progressively increased its secret police presence at the
Project site, which tended to heighten the fear and tension
anong Enka’ s workers;

C. at various tinmes after the invasion Irag closed and reopened
its border with Turkey and refused to issue exit visas to
Enka’ s workers;

d. Irag prohibited the stockpiling of food and threatened
puni shnments for anyone di sobeying this edict;

e. menmbers of the Consortiunm s workforce who ventured off the
Project site were attacked and taunted by Iraqi civilians and
detai ned and threatened by Iraqi authorities;

f. Bechtel enployees, who were United States nationals, were
removed fromthe Project site by Iragi authorities and used as
“human shields” at key Iraqi installations; and
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g. i nternational comrunications fromthe Project site were
i nterrupted.
60. Enka al so cites other causes, which were in its view secondary,

i ncl udi ng shortages of fuel and concrete experienced in the weeks foll ow ng
the i nvasion.

61. Enka of fers extensive evidence describing the breakdown of discipline
anong its workers. The evidence produced on this issue by Enka consists of
statenents made under oath by its senior staff who worked on the Project
and of press reports. Wtness statements subm tted by Enka describe the
col |l apse of the Project in detail. Several w tnesses state that problens
began when Enka’'s workers |earned of the invasion and that the situation
anong the workers deteriorated steadily thereafter. This evidence suggests
that shortly after the invasion, Iraqi authorities stopped issuing exit
visas. Enka nmanagers at the job site tried to cal mworkers but were not
successful. The workers refused to stay at the Enka job site.

62. Enka mai ntains that “Kurdish nationalists” took control of the
Project site after the Iragi mlitary’s withdrawal fromthe Project area
after 2 March 1991. Despite the efforts taken to secure the Project site,
Enka alleges that after the evacuation of the Consortiunms workers the
whol e of the Project site was | ooted and the Project substantially

destroyed by “Kurdish nationalists” living in the area of the Project site.
(b) lrag’s contentions
63. Irag responded to Enka's allegations in sone detail. Iraq' s

princi pal argunents are (a) that the Project site was not exposed to any
mlitary attacks until 2 March 1991, when, according to Iraq, the Project
site was seized by what Iraq describes as “arnmed bands”, which Iraqg all eges
were not under its control, and (b) that the evacuation of the workers from
the Project site was not required. Both of these facts, Iraq asserts, made
t he abandonnment of the Project both unnecessary and a violation of the
Contract.

64. Inits response to the Enka claim Iraqg al so argues that there was no
“direct relation between the Gulf events and the damages [at] the site of
the Danmf. In lraq’'s view, the Claimants and their workers were under no

threat in the renote construction area and it was the Cl aimants’ deci sion
to abandon the Project. For that reason, Iraq argues, it should bear no
liability for the |l ooting and destruction at the Project site.

(c) Ot her relevant facts

65. Irag does not, however, address the primary fact underlying Enka' s
causation argunents: that the workers left the Project site as a result of
their fear of being confined in a belligerent state with which their hone
states coul d soon be engaged in arnmed conflict.

66. The Consortiumnet with the Enployer on several occasions i mediately
following Iraq s invasion of Kuwait to discuss the status of the Project



S/ AC. 26/ 1998/ 13
Page 22

and to request that the Enpl oyer issue a formal order for the suspension of
construction. The Enpl oyer refused these requests and insisted that the
Consortiumcontinue to performits obligations under the Contract. Only
|ater did the Enpl oyer offer to allow the Consortiumto abandon the Project
i n exchange for the Consortiuns agreenment not to advance any future clainms
agai nst the Enployer. The Consortiumrefused this offer. These

comruni cations are detailed at paragraphs 69-75, infra

67. During August and Septenber 1990, Enka arranged for the evacuation of
over 2,000 workers fromlraq. This operation was |largely conpleted by
February 1991. As a condition for allow ng the evacuation of Enka's

wor kers, the Enployer required Enka to nmaintain a skeleton staff of 50 at
the Project site. This skeleton staff was originally conmposed of Turkish
nationals. When Enka’s Turkish workers were evacuated by the end of
January 1991, they were replaced by Jordani ans and Pal estini ans, who were

t hensel ves evacuated after March 1991 when the Iragi mlitary withdrew from
t he area.

5. Status of the Contract after 2 August 1990

68. The Contract contained the follow ngforce majeure provision:

“The Contractor shall be under no liability whatsoever in respect of
destruction or danmage to the [Project]... which is the consequence
whet her direct or indirect of war hostilities (whether war be

decl ared or not) invasion, act of foreign enem es, rebellion,
revolution, insurrection or usurped power, civil war or (otherw se
than anmong the Contractor’s own enpl oyees) riot, commotion or

di sorder.”

69. After the invasion, and after certain informal discussions with the
Enmpl oyer, Enka infornmed the Enployer in a letter dated 12 August 1990 of
the Consortium s intention to |l ook to the Enployer for any increased costs
to the Consortiumresulting fromlraqg s invasion of Kuwait.

70. Receiving no reply to the first letter, the Consortium made a
simlar, more formal request to the Enployer in a letter dated 18 August
1990, which enphasized the deteriorating conditions at the Project site.
The Consortium agai n enphasi zed that any increased costs to the Consortium
were on the Enployer’s account.

71. The second letter was the subject of a neeting between the
Consortium s managenment and the Enployer’s Director-Ceneral. At this
meeting Enka stressed the serious situation anong its workers and the
critical shortage of materials that the Enpl oyer was bound to provide under
the Contract (see paragraph 47, supra.). Enka requested a suspension of
the Project and perm ssion to evacuate its enployees remaining in Irag.

The Enpl oyer responded that Enka woul d have to hire replacenent workers as
a condition of its enployees being pernitted to | eave Iraq, and insisted
that the Consortiumcontinue work on the Project. The Enployer’s Director-
Ceneral later remarked that he did not have the authority to suspend the
Proj ect, but suggested that the Consortium again request a suspension in
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writing and offer not to seek any conpensation for expenses due to the
interruption of the Project. The Enployer confirmed the position it
articulated in this neeting in a letter dated 25 August 1990.

72. A further neeting was held just over a week | ater anmong the sane
i ndividuals. The parties reiterated their positions, and the Enpl oyer
inquired into the Consortium s plans to safeguard the Project if its
workers were allowed to | eave the site.

73. As no agreenent was reached with the Enployer, construction of the
Project was unilaterally stopped by the Consortium on 20 August 1990. Enka
took steps to secure the Project site, which included reinforcing
structures, securing equi pment and preserving docunents.

74. A further letter was sent by the Consortiumto the Enployer on 27
August 1990, which again reaffirmed the Consortiunms position that the
Proj ect should be officially suspended by the Enpl oyer according to the
Contract. The Consortium advi sed the Enployer in this letter that it was
the Consortium s position that the Project work was already suspended,
notw t hstandi ng that the Enployer had refused to i ssue a formal suspension
order. This letter concludes: “It is our greatest wish to be able in the
shortest possible period to resune the works wi thout any claimand we can
assure you that we shall put our best efforts to conplete this job to the
nmut ual satisfaction.”

75. After the evacuation of its enployees, Enka pursued the issue of the
Project’s suspension with the Enployer for the last time by a telex dated
13 COctober 1990. Enka asked that a suspension order be issued from 15

August 1990. The Enpl oyer, replying on 18 Cctober 1990 by tel ex, refused.

76. As noted above, Iraq argues that the Consortium had no basis for its
deci sion to suspend construction and evacuate the workers. |Iraq does not
comrent directly on the exchange between the Enpl oyer and the Consortium

i medi ately foll owing the invasion.

6. Enka' s cl aim

77. In January 1993, Enka filed a claimrequesting US$264, 301, 350 in
conpensation for alleged | osses, each of which it clains was caused by the
col l apse of the Project. These |osses are |listed below as they were
described and in the order in which they were presented by Enka:

a. | oss of evacuation costs and rel ated expenses, including |abour
costs, letters of guarantee, itenms in transit, detention costs

and project costs (US$3, 275, 120);

b. | oss of project assets: capital equi pnent, spare parts and
mat erials, and custonms deposits (US$71, 721, 433);

C. | oss of profits (US$122, 375, 000);

d. | oss of prepaid expenses (US$5, 247, 784);
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e. | oss of project preparatory works (US$5, 803, 780);
f. loss of “liquidated entitlenents to paynment under the Contract,
i.e., nonies owing to Enka for 1Cs that were already approved
by the Enpl oyer for payment (including retentions)”
(US$38, 537, 019); and
g. | oss of entitlenments to paynents under the Contract that were
the subject of disputes with the Enployer on the date of the
i nvasi on (US$17, 341, 214).
B. Jurisdictional |ssues
78. Enka’s claimraises two significant jurisdictional issues. First,

the Panel nust determine the scope of the clause “wi thout prejudice to the
debts and obligations of Iraq arising prior to 2 August 1990” in paragraph
16 of Security Council resolution 687(1991) (hereinafter referred to as the
“arising prior to” clause). Second, the Panel is required to determ ne
whet her the | oss, damage or injury is directly related to Iraq’ s invasion
and occupation of Kuwait.

1. Application of the “arising prior to” clause

79. The Panel recognizes that it is difficult to establish a fixed date
for the exclusion of its jurisdiction that does not contain an arbitrary
element. Wth respect to the interpretation of the “arising prior to”

cl ause, the Panel of Comm ssioners that reviewed the first instal ment of
“E2” claims concluded that the “arising prior to” clause was intended to
exclude fromthe jurisdiction of the Conmi ssionthe foreign debt of Iraq
existing at the tine of the invasion Therefore, because nost foreign
contracting parties could expect to be paid, if at all, within three nonths
of subm ssion of the proof of conpletion of the work, the “E2” Panel held
that a period of three nonths represented the outer linmts of normal or
standard commercial practice in the context of the clainms before the
Commi ssion. As a result, the “E2” Panel found that:

“In the case of contracts with Iraq, where the performance giving
rise to the original debt had been rendered by a clai mant nore than
three months prior to 2 August 1990, that is, prior to 2 May 1990,
clai ns based on paynents owed, in kind or in cash, for such
performance are outside of the jurisdiction of the Comm ssion as
claims for debts or obligations arising prior to 2 August 1990.~

(S/ AC. 26/ 1998/ 7, paragraph 90).

80. Per suaded by practical considerations that a three nonth del ay period
adequately reflects the business practices prevailing in Irag at the tine,
and does not depart from ordinary comrerci al practices, the Panel adopts
these conclusions for this claim For the purposes of this report, the
Panel interprets the “arising prior to” phrase in the follow ng manner:

a. the phrase “w thout prejudice to the debts and obligations of
Iraqg arising prior to 2 August 1990, which will be addressed
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t hrough the nornmal mechani snms” was i ntended to have an
excl usi onary effect on the Conmi ssion’s jurisdiction, i.e.,

that such debts and obligations could not be brought before the
Commi ssi on;

b. the period described by “arising prior to 2 August 1990" should
be interpreted with due consideration to the purpose of the
phrase, which was to exclude existing bad debts of Irag from
the Commi ssion’s jurisdiction; and

cC. the terns “debts” and “obligations” should be given the
customary and usual neanings applied to themin ordinary
di scour se.
81. Thus, for this claim the use of the term “debt or obligation arising

prior to 2 August 1990" neans a debt or obligation that is based on work
performed or services rendered prior to 2 May 1990.

2. Application of the “direct |1o0ss” requirenent

82. The Panel interprets the Governing Council’s guidance on the “direct
| oss” requirenment, addressed at paragraphs 18-22, supra, as foll ows:

a. with respect to physical assets in Irag on 2 August 1990, a
Cl ai mant can prove a direct |oss by denonstrating that the
breakdown in civil order in Iraq, which resulted fromthe
i nvasi on and occupation, caused the claimnt to evacuate its
enpl oyees and that the evacuation resulted in the abandonnent
of the claimant’s equi pnment, supplies and other assets in Iraq;

b. lraq is liable for all such | osses and nmay not rely onforce
maj eure or simlar legal principles as a defence to its
obl i gati ons under the contract;

C. with respect to |losses relating to contracts to which Irag was
not a party, a claimnt nmay nonet hel ess prove a direct loss if
it can establish by appropriate evidence that the invasion and
occupation of Kuwait or the breakdown in civil order in Iraq
following the invasion caused the claimnt to evacuate the
personnel needed to performthe contract;

d. costs incurred in taking reasonable steps to mtigate the
| osses incurred by the claimnt are direct |osses, bearing in
mnd that the claimant was under a duty to mtigate any | osses
that could be reasonably avoided after the evacuation of its
personnel fromlraqg; and

e. the I oss of use of funds on deposit in Iraqi banks is not a
direct loss, unless the claimnt can denonstrate that Irag was
under a contractual or other specificduty to exchange those
funds for convertible currencies and to permt the transfer of
the converted funds out of Iraqg and that this exchange and
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transfer was prevented by the invasion and occupation of
Kuwai t .
C. Analysis and valuation of Enka's claim
83. The above-nentioned el ements of Enka’s cl aimpresent a range of

claimed | osses related to its work on the Bekhme Dam Project. The claim

el ements conprising Enka’s claimare set forth in the follow ng table but
are grouped therein by categories based on the substantive nature of the
claimed | oss. For exanple, all of the claimelenments involving assets

| ocated in Iraq on 2 August 1990 are grouped and di scussed together. The
Panel’ s anal ysis of the individual claimelenents follows the regrouping of
the claimelenents as set forth in the followi ng table. The headi ngs under
whi ch each claimelement is discussed have been nunbered to correspond to
the table.

Table 1. ENKA'S CLAIM

Cl ai m el enent Cl ai m anpunt

(USS)
1 Project assets in Iraqg on 2 August 1990
1l.a Capi tal equi pnent 57,337,198
1.b Spare parts and materials 10, 264, 053
1l.c [tems in transit 2,515, 737
Subt ot al 70,116, 988
2 Contract with Iraq
2.a Work perfornmed or services provided
2.a.i Labour costs after 2 August 1990 746, 184
2.a.ii Pre-contract expenses 5,247,784
2.a.iii Preparatory work 5, 803, 780
2.a.iv Unpai d wor k 38, 537, 019
2.b Loss of profits 122, 375, 000
2.¢c Costs related to goods in transit 102, 686
2.d Costs of letters of guarantee 1,798, 368
2.e Project term nation costs 186, 808
2.1 Custons deposits 1,604, 445
Subt ot al 176,402, 074
3 Ot her cl ai nms
3. Evacuation and repatriation 122, 551
3. Det enti on of project personnel 318, 523
3. Unresol ved di sputes with the Enpl oyer 17,341,214
Subt ot al _17,782, 288

TOTAL

264, 301, 350
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1. Project assets in lrag on 2 August 1990

84. The first category of clains presented by Enka are those for the |oss
of assets located in Irag on 2 August 1990. These assets are identified in
Enka’ s statenent of claimand in the table reproduced above as “Project
Assets,” and include capital equipnent, spare parts and materials and itens
intransit. Enka also clains for the loss of certain itenms in Iraq and in
transit to the Project on 2 August 1990, which it alleges it never

recei ved.

85. Enka al l eges that its enployees were evacuated fromlraq during the
rel evant period and that it |ost assets that were abandoned in Irag as a
result of this departure. The circunmstances that caused Enka to evacuate
their enpl oyees are carefully docunented and the evidence submitted is
generally corroborated by the subm ssions of the other clainmnts. In each
i nstance, Enka alleges that the | oss of tangible property it experienced
was the direct result of the fact that it was forced to evacuate its

enpl oyees fromlraq, thereby leaving its tangi ble assets unattended.

86. Inits responses to the Panel’s interrogatories, Iraq advances
several argunments agai nst providing conpensation for this |oss el enent.
First, lraq argues that all the materials left at the site were the
responsibility of Enka, which had appointed its own watchmen, and that,
consequently, lraq had no responsibility for safeguarding the materials and
equi prment .

87. The Panel finds, however, that this argunent ignores the fact that
deci sions 7 and 9 of the Governing Council do not require Irag to have
undertaken specific responsibility with respect to property located in Iraq
in order for it to be held liable for the resulting |oss of that property,
as long as that loss can be attributed to one of the acts or consequences
of its invasion and occupation of Kuwait. In this Claim that requirenent
woul d be satisfied by the departure of Enka s enpl oyees fromlraqg during
the relevant period, if proven.

88. Based on these decisions, the Panel finds that in the case of

physi cal assets located in Irag on 2 August 1990, if a claimnt can
denmonstrate that its enpl oyees were evacuated fromlraq during the relevant
period, and that this resulted in abandonment of the assets, the C ai mant

wi || have established the requisite causal |ink between Iraq s invasion and
occupation of Kuwait and the | oss of the assets the clainmant can prove were
in lraq on 2 August 1990.

89. Second, Iraqgq argues that Enka has failed to specify how the
i ndi vidual | osses occurred.

90. In this connection, the Panel finds that Enka has sufficiently
established that the property |losses resulted fromthe departure of its
enpl oyees fromlraq during the relevant period and, therefore, has net the
requi rement. The conpensability of the property |osses alleged depends
only on whether Enka can denonstrate a causal nexus between the | osses and
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Iraqg’s invasion and occupation of Kuwait and not on the claimant proving
that a specific act, such as theft or vandalism caused each | oss.

91. Third, Iraq argues that the property in question is neither danaged
nor lost, but still available to Enka in Irag. |Iraq further argues that
Enka failed to take any steps from 2 March 1991 onwards to contact Iraq to
seek the return of the property.

92. The Panel finds, however, that once forced to evacuate, Enka was
under no general obligation to return to Iraq to retrieve its property. In
addition, there is no indication that the materials left behind are still

at the Project site.

93. Irag argues that it should not be held responsible for any property
| osses resulting fromEnka' s departure fromlraq because Enka did not
adhere to Contract provisions relating to early term nation prior to
departing, such as, for exanple, providing notice to the other party.

94. The Panel finds that, by inplication, paragraph 21 of Governing
Counci |l decision 7 and paragraph 13 of Governing Council decision 9 relieve
Enka fromits obligations to adhere to the ternms of the underlying Contract
with lraq prior to departure. Enka was, therefore, entitled to stop the
wor k wi thout prior authorization by the Enpl oyer.

95. The Panel further finds that Enka has adequately proven by the

evi dence subnmitted with the claimthat it was engaged in work on the
Project on 2 August 1990 and that this work required the continuing
presence of many workers and substantial quantities of equipnment, machinery
and materials. The Panel is satisfied that Enka has furnished sufficient
evi dence that its enpl oyees departed fromlraq during the relevant period,

| eaving behind a significant amunt of that equi pment, machinery and
material. The Panel concludes, therefore, that Enka has established the
requi site causal link between Iraqg’ s invasion and occupati on of Kuwait and
the I oss of the equi pnment, machinery and assets that Enka can prove were in
Irag at that tine.

96. Anot her issue relating to clains for the | oss of physical assets in
Iraq concerns mtigation of damage. The evidence submitted by Enka

i ndi cates that Enka took steps to mitigate the effects of the Project’s
col l apse by attenmpting to protect the equi pnent and Project site prior to
departure. The Panel finds that these actions were reasonable, as these
wer e appropriate nmeasures to be taken to try to assure the continued safety
and protection of the relevant equi pnment. Because Enka had a duty to
mtigate any | osses, the reasonable costs incurred by Enka in taking such
actions are conpensabl e.

(a) Capi tal equi pnment

97. Enka clainms a total of US$57, 337,198 as conpensation for the | oss of
capi tal equiprment that was purchased for the Project and located in Iraq on
2 August 1990. This equi pnent was all egedly abandoned at the Project site
during the hostilities and never recovered by Enka. Enka has provided, in
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consi derabl e detail, supporting evidence regarding its abandoned assets.
Using a variety of appraisal nethods, Enka cal cul ated the August 1990
repl acenent value for the abandoned equi prent as US$57, 337,198, which it
claimed for this item The Panel has addressed both the supporting

evi dence and the valuation nmethods enpl oyed by Enka.

98. Under Iraqi |law, Enka was required to keep an equi pnment inventory at
the site. This statutory inventory, known as the “Certified List,” was
audited annually by the Iraqi State Accountant and was |ast updated by the
Statutory Auditor on 8 Septenmber 1990. Enka took the 8 Septenber 1990
Certified List fromlraq and submitted it with the claim The Capita

Equi pment List is a conputer-generated printout reflecting the information
detailed in the Certified List. The total historical invoice cost on the
Capi tal Equi pnent List was US$51, 562,229. The Capital Equi pnent Li st

item zes 1,024 itenms of equipnent, of which 221 items were transferred to
the Project fromother projects within Irag. The Panel finds that the
supporting docunents are genuine and that this evidence establishes the
exi stence of this equipment, its invoice cost, and its presence in lraqgq on
2 August 1990.

99. Enka has entered the itens sourced within lrag inits claimat a
depreciated figure. No invoice data is available for these items. Because
of the Panel’s decision regarding depreciation for these itenms, the |lack of
cost data has no effect on the conpensation reconmended in paragraph 112,
infra.

100. As noted, Enka argues that it should receive the adjusted replacenent
cost on 2 August 1990 for the abandoned equi pment. The Panel finds,
however, that valuation of capital equipnent in use in the Project should
be based on the same assunptions and cost considerations as those adopted
by Enka at the time that the initial bids for the Contract were being
prepared. The Panel reaches this conclusion for two reasons. First, the
Proj ect has been permanently abandoned, and the reality is that Enka wll
never have to replace this equi pment. Second, the Bekhme Dam Project site
presented a host of difficulties: a renote location, difficult terrain,
harsh environmental conditions, and a hostile |ocal population. These
condi tions were disclosed to the potential contractors during the bidding
process and were known to Enka at the tine of the bid. As a result, the
Panel is of the opinion that Enka woul d have taken these conditions into
consideration in calculating its bid price

101. The Panel therefore finds that Enka woul d have provided for the
capital equipnment itenms to be fully depreciated to zero recoverabl e val ue
over the life of the Project. This conclusion is supported by docunents
subm tted by Enka that show that it intended to depreciate fully the
purchase val ue of the equi pnent over the projected 84 nonth contract
period. Further, Enka nade no all owance for the cost of transporting the
capi tal equipnment fromthe Project site at the conclusion of the Project.

102. For the foregoing reasons, the Panel finds that the appropriate
measure of conpensation for this itemof the claimis the depreciated
acqui sition cost of the equipment. As noted, Enka has submitted original
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i nvoices for the majority of the items of equipnment. For those itens for
whi ch no acquisition date could be deternined, the item was deened to be
fully depreciated as of 2 August 1990. This concerns a sum of

US$22, 683, 026. The Panel has applied a depreciation rate that would result
in conmplete depreciation over the life of the Project of any item purchased
and placed in use as of the start of the Project, except in those instances
where the evidence indicates that Enka itself applied a higher depreciation
rate. Accordingly, the Panel recommends conpensation in the anmount of
US$28, 879, 203 for capital equipment.

(b) Spare parts and materials

103. Enka clains for spare parts and nmaterials that had been purchased,
transported to the project site and stored in Enka s warehouses. Enka
clains that these spare parts and materials were abandoned when Enka
evacuated the site and subsequently confiscated by Iraqg.

104. Enka originally clainmed US$3, 258, 466 for spare parts and US$7, 253, 974
for construction materials. Following a review of the docunentation by
Enka, it reduced the overall claimanmunts, anending the figures for this
claimitemto US$3, 612,026 and US$6, 652, 027, respectively,for a tota
restated anount for this claimitem of US$10, 264, 053.

105. The Panel finds that the evidence provided by Enka establishes that
it had purchased the spare parts and naterials identified in this claim
item The Cl ai mant describes the detail ed system by which consumabl es such
as spare parts and construction materials were ordered, docunented,
received on the site, and distributed out of stores. The system data were
mai nt ai ned on conputers in Enka s accounting departnment in Istanbul and at
the Project site. Around 15 August 1990, Enka decided to bring materials
back to its warehouses fromthe project site. On 27-28 August 1990, the
conputer records were updated to re-input these itens into an inventory,
and back up diskettes were made. Simlarly, an updated spare parts
conputer inventory was prepared at the site by Enka's machi nery departnent.
These di skettes were taken out of Iraq and returned to the Istanbul head
office. Finally, Enka took a physical inventory of balances at its Project
site warehouse

106. Enka al so obtained witten confirmations fromits principal suppliers
that all invoices in respect of these itens had been paid and has submtted
these confirmati ons together with other evidence that establishes to the
Panel s satisfaction that Enka had paid for and owned these itens.

107. Enka coul d not produce invoices for each of the huge nunbers of itens
included in this claimitem Enka explains that it bought consumables for
distribution to more than one project and, therefore, while the conputer
records will reflect the cost of a particular itemthat was shipped to the
Project site, the invoice will also include itenms sent to other projects.
Because these invoices were not specific to the Bekhnme Dam Project, they
were not always maintained by Enka and thus were not available for

submi ssion in reply to the Panel’s request. As a result, although the
Panel has not received original invoices for each of the itenms in this
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claimitem it is satisfied that the conputer inventory has been conpil ed
fromactual invoices and that the cost data contained therein is
reasonabl e.

108. Based on these facts, the Panel finds that the value of the spare
parts and materials has been properly quantified and that the costs
reported by Enka have been substantiated. The Panel finds, however, that
there has been a duplication involving a portion of the itenms in this claim
item The duplication occurs with the materials intended to be incorporated
into the Project (“ICP materials”) and 1C33. Wth each IC, Enka received
an advance equivalent to 75 per cent of the value of the ICP naterials on
site on the date of the IC.  Thus, US$4, 276,000 - 75 per cent of the
approxi mately US$5, 702,000 worth of ICP materials on site on the date of

I C33 - was included in IC33, which was approved by the Enployer. The Iraq
di nar portion of 1C33 was paid, and the United States dollar elenents are
contained in the claimfor unpaid work and uni ssued PNs. As a result, Enka
is claimng twice for the ICP materials: once in this claimitem and once
as a part of the unpaid portion of 1C33. Thus, the claimfor ICP materials
shoul d be reduced by US$4, 276, 000. Accordingly, the Panel recomends
conpensation in the amount of US$5, 988,053 for spare parts and nmaterials.

(c) ltems in transit

109. According to Enka, several pieces of equipnment that had been

manuf actured to Bekhnme Dam Project specifications and a shi pnent of

speci al | y-manuf act ured consunabl e supplies were in transit to Ilraq on 2
August 1990. Enka all eges that the equipment and supplies could not be
delivered to the Project site because of the breakdown of order and
cessation of work at the site. Enka seeks US$2,515, 737 for these itens,
which it asserts represents a total loss. The Panel finds that Enka has
provi ded invoices for the custom made equi pnent and supplies that
adequately establish their cost.

110. In reply to the Panel’s questions, Enka also stated that the

equi prent and supplies were so designed that they were of little use to any
ot her contractor. Enka provided docunents evidencing a few unsuccessfu
attenpts to dispose of this property. The Panel finds that the val ue
US$261, 929 of speciall y-manufactured consunmabl e supplies represents a total
| oss.

111. Enka does not, however, explain why all the equipment was unable to
be sold, rather than just the custom zed portions. Further, it appears
that Enka did not offer the itens for sale to the original manufacturer,
whi ch woul d have been a nore |ikely market. Based on the evidence before
it, the Panel concludes that Enka did not adequately attenpt to mtigate
its losses for the custom equi pment portion of this claimelenent. The
Panel s expert consultants have estimated that, even stripped of its
custom zed parts, the equi pnent woul d have had a m nimum realizabl e val ue
on the secondary market of approximately 40 per cent of its original costs,
whi ch were US$2, 253,808. The Panel finds this estimte reasonable and

t heref ore recommends reduci ng the clai manpunt by US$901, 523, the
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reasonabl e market value of the equipment. The Panel recomends
conpensation in the amount of US$1, 614,214 for itenms in transit.

112. The Panel reconmends conpensation in the amunt of US$36, 481,470 for
project assets in Iraq on 2 August 1990.

2. Contract with Iraqg

(a) Wrk performed or services provided

113. Enka requests conpensation in the anpunt of US$50, 334, 767 for noney
owed for work perforned under the Contract. The elements conprising this
portion of the claiminclude the costs of |abour at the Project site in the
period after the invasion and before the cessation of operations, the
unanortized pre-contract expenses, and preparatory work and the unpaid

bal ances on the uni ssued PN account and on |ICs issued by the Enployer.

114. The Panel finds that lraq is a party to the Contract. As noted above
at paragraph 55, Iraq seeks to assert certain clainms against Enka under the
Contract, which it terns “counterclainms.” The necessary inplication of
this reliance by Iraq on the terns of the Contract is that Iraq considers
itself as bound thereunder, at |east as regards the Consortium

115. The Panel finds that the failure of the Enployer to pay for the work
performed and services provided is the direct result of the invasion and
occupation of Kuwait. Sone of Enka's contract-related cl ains, however

rai se additional issues that nust be addressed.

116. First, the Project commenced in 1987. |In many areas, performance was
partially conpleted by the Claimants prior to 2 August 1990. For exanpl e,
several of the PNs issued to Enka and Hi drogradnja by the Enpl oyer were

i ssued for work conpleted in 1987

117. Enka contends that the anmounts owed by the Enpl oyer shoul d be
conpensabl e regardl ess of the date of performance. |In essence, Enka's
argument is that to the extent that the issuance of the PNs deferred Iraq’'s
exi sting paynment obligations, they created new obligations on the part of
Iraq and that these new obligations do not constitute debts of Iraq arising
prior to 2 August 1990.

118. In response to sonme of the clainms, Iraq argues that certain itens for
overdue paynments are not conpensabl e because of the limtation on
conpensation for debts arising prior to 2 August 1990. |Iraq takes the

position that any debt or obligation that natured prior to that date is not
conpensable. Thus, pursuant to lraq’ s argunent, a paynent that becane due
on 1 August 1990 woul d not be conpensabl e.

119. For the reasons expressed in paragraphs 79-81, supra, the Panel finds
that these deferred paynent arrangements and agreenents do not serve to
render conpensable a debt that in fact arose prior to 2 May 1990
Therefore, notw thstanding the existence of these new agreenments, for

pur poses of determ ning whether a debt is within this Comm ssion’s
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jurisdiction, the Panel will consider only the date when perfornmance was
conpl eted by the Claimant and disregard the effect of deferred paynent
arrangenents.

120. Further, the Panel finds that sonme of the work at issue in its claim
was performed by Enka after 6 August 1990, the date of the Security
Council’s enbargo on Iraq. The work perforned after 6 August 1990 was
related to the construction activities on the Project and did not involve
the transfer or transport of goods, services or finances to or fromlragqg.
Thus, the Panel finds that the work performed by Enka after 6 August 1990
did not violate the trade enbargo.

(i) Labour costs after 2 August 1990

121. In the first itemof this claimelenent, Enka seeks conpensation in

t he anpbunt of US$746, 184 for wages paid to its 2,324 Project site enployees
after 2 August 1990. Enka clainms that the invasion created such unrest and
di sorder on the Project site that no productive work was performed by these
enpl oyees after 2 August 1990. The Panel is satisfied that Enka has
produced credi ble, graphic witness reports of the terror and chaos anpng
the workers caused by the news of the invasion. |In the Panel’s opinion, it
is reasonable to conclude that the decline in productivity was a direct
result of the invasion. Further, the evidence subm tted adequately
quantifies and supports the clainmed difference between expected and actua

| abour billings to the Enployer. Therefore, the Panel recomends
conpensation in the amount of US$746, 184 for | abour costs.

(ii) Pre-contract expenses

122. Enka clainms for a significant anount of what it terns “pre-contract
expenses”. These are presented in the claimas foll ows:

Table 2. PRE- CONTRACT EXPENSES

Cl ai m anpunt

Caimitem

(US$)

Bi d bond comm ssi ons 335, 080
Pre-award expenses/ | stanbul 167, 754
Pre-award expenses/ Baghdad 1,318, 251
Bechtel services 1, 549, 586
I nsurance prem um 1,877,113

TOTAL 5,247, 784

123. Enka clains that its practice was to anortize such costs on

contracts actually awarded over the life of the project. This claim
element is well supported. The Panel finds, however, that with the
exception of the insurance premium these costs were all incurred either
pre-bid or pre-contract award. The Panel further finds that the nore
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accepted commercial practice is to consider all pre-bid and pre-award
expenses as part of the overheads of the business, which are then built
into the contractor’s rates. The Panel therefore recommends no
conmpensation for the first four itens included in pre-contract expenses.

124. In contrast, the Panel finds that the insurance premumis a prepaid
item but not a pre-contract expense. The insurance was obtained by the
Enpl oyer and paid in five instal ments which were charged to the Consortium
by deduction fromICs. The Enka claimis calculated by anortizing the
total prem um and deducting the anmount anortized fromthe instal ments paid.
The Panel considers this approach and the amobunt clainmed to be reasonable.
The Panel therefore reconmends conpensation in the amount of US$1, 877,113
for insurance prem uns.

(iii) Preparatory work

125. Enka mekes the following clains for preparatory work undertaken on
the Project site:

Tabl e 3. PREPARATORY WORK

Cl ai m anpunt

Caimitem

(US$)
Rock quarry 2,895, 666
Upstream cof fer dam 390, 503
Mat eri al stockpile 2,078, 683
Borrow areas 438, 928
TOTAL 5, 803, 780

126. The Panel finds that Enka provi ded no documentary evi dence of
quantities for many of the preparatory work claimitens. Nevertheless, the
claimdid include reasonabl e and convi nci ng evidence in the form of wtness
statenents from Enka’s own personnel. Rates and prices quoted, sonme of

whi ch are based upon Bill of Quantity rates |ess adjustnent for contract

di scount overheads and profit, are reasonable. As work progressed, the
costs were recovered under Bill of Quantity rates, but until then, anmounts
were not included in ICs.

127. The Panel accepts that the rock quarry | osses are correctly stated as
Enka has supplied satisfactory proof of the value of its work. The Pane
reconmends conpensation in the amount of US$2, 895,666 for the rock quarry.

128. Enka requests conpensation in the anmount of US$390, 503 for the
unanortized cost of the upstreamcoffer dambuilt to facilitate the work on
the Project. At the tinme of the invasion, 41.5 per cent of the total cost
of the coffer dam had been anobrtized and clainmed on | Cs accepted by the
Enpl oyer. The cl ai ned anount represents the unanortized bal ance. The
Panel finds that Enka’s evidence adequately supports this claimitem and
that Enka had accurately cal cul ated the unanorti zed bal ance on the coffer
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dam Therefore, the Panel recomends conpensation in the anount of
US$390, 503 for the coffer dam

129. The material stockpile, however, was for use in the upstream coffer
dam which was 41.5 per cent conpleted. The Panel received no explanation
as to why this amount had not been anortized. The Panel concludes that the
sane 41.5 per cent figure should be used, thus reducing the clainmed anmount
for the material stockpile by US$862, 653 to US$1, 216, 030. Therefore, the
Panel recomrends conpensation in the amobunt of US$1, 216,030 for the

mat eri al stockpile.

130. Simlarly, no use had been made of the clay and filter material from
the borrow areas. Enka submitted satisfactory proof of the val ue and
anount of materials in the borrow areas and, therefore, the Pane

reconmends conpensation in the amount of US$438,928 for the borrow areas.

131. The Panel reconmends conpensation in the amount of US$4, 941, 127 for
preparatory work.

(iv) Unpaid work
132. Enka mekes the following clainms for unpaid work on the Project.

Tabl e 4. UNPAI D WORK

Caimitem d ai m amount
(US$)

United States dollar portion of unpaid ICs 10, 319, 728

Uni ssued bal ance in PN account 4,413,732

Ret enti on noney 23, 803, 559

Tot al 38, 537, 019

133. Enka requests conpensation in the anount of US$10, 319,728 for the
United States dollar portions of ICs 26 to 33, which were due to be paid in
cash, but were never paid. The Iraqi dinar portions of all ICs were paid
up to and including 1C33. The Panel finds that ICs 26 to 33 had all been
approved by the Enployer and that the dollar portions were not paid. Mich
of the work for which these ICs were issued was perfornmed prior to 2 May
1990. For the reasons expressed in paragraphs 79-81, supra, the Panel

finds that US$5, 198,680 of the ampunts stated in these ICs are not
conpensabl e. The Panel therefore reconmends conpensation in the amunt of
US$5, 121, 048 for the unpaid |Cs.

134. Enka al so clains conpensation for the unissued balance in the PN
account, which was US$4, 413,732 on 2 August 1990. The Panel finds that
Enka has proved that the PNs included in this claimitem are based on work
perfornmed after 2 May 1990. The evidence establishes that the PNs were

i ssued, due and not paid. Therefore, the Panel reconmmends conpensation in
t he amount of US$4, 413,732 for the unissued bal ance in the PN account.
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135. Enka requests conpensation in the anpunt of US$23, 803, 559 for
retenti on money held by the Enployer and never paid to it follow ng the
col l apse of the Project. This retention noney was wi thheld fromthe
paynments and PNs issued pursuant to the ICs submtted by the Consortiumto
t he Enpl oyer.

136. The Panel finds that retention noney is a formof security held by an
enpl oyer to ensure fulfillnment by a contractor of its obligations to
conplete the project and to renedy defects after take over of the conpleted
proj ect by the enployer.

137. According to the Contract, upon issue of a “take-over certificate”,
50 per cent of the retention noney was to be certified by the Enployer’s
engi neer for paynent to Enka. The remining 50 per cent was to be
certified for paynment to Enka by the Enpl oyer’s engi neer upon expiration of
the mai ntenance (or defects liability) period. 1In the event that sone
works were to be rectified, the Enployer was entitled to withhold the
remai ni ng retention anmount until conpletion of the renedial work. Because
the results of performance may not be known until well after conpletion of
the project, the Panel characterizes the |oss of retention noney as a
contract loss to which a claimant has a “contingent entitlenment” for
paynment that is already earned, but not yet owed.

138. W th respect to the Project, the Panel finds that the ampunts
withheld as retention noney wereto be repaid by the Enployer in two stages
following conpletion of the Project. Because the work on the Project was
ongoi ng on 2 August 1990 and approximtely 40 per cent conpleted, the
conditions precedent to certification of paynment by the Enployer’s

engi neer, nanely conpletion of the Project and expiration of the

mai nt enance or defects liability period could not have been satisfied.

The effect of the invasion was to render it inpossible for Enka to satisfy
those conditions. Thus, the Panel finds that the request for conpensation
for retention nmoney is properly within the Comri ssion’s jurisdiction.

139. Iraq does not challenge the assertion that it retained funds fromthe
paynments due to the Consortium However, it does assert that sonme of the
anounts shoul d be denom nated in Iraqi dinars rather than in United States
dol I ars.

140. Applying equitable principles inherent in international contract
practice, the Panel allocates the risks of non-conpletion of the Project
equal |y between the Enployer and Enka. The Consortium was behi nd schedul e
inits construction of the Project. The Project mght not have been
finalized according to specifications, and the eventual operation of the
Project mght require further rectification and adjustnent to renedy
possi bl e defects. However, the Panel finds that the Enpl oyer has accepted
and approved the 1Cs for work already done. Therefore, refusal to
conmpensate Enka for the retention noney withheld in the ICs would unjustly
enrich the Enpl oyer.

141. The Panel finds that the evidence establishes: the amounts retained;
the currency in which these ambunts were due; and that no paynent of
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wi thheld retention noney was nmade to Enka. Pursuant to the terns of the
Contract, the Enployer would have paid Enka 50 per cent of the anopunt
withheld as retention noney on the date of acceptance of the conpleted
Project. In view of the fact that Enka was prevented fromterm nating the
project without fault, and because the parties should share the risk of
non-conpl etion, the Panel finds that Enka is entitled to 25 per cent of the
total retention noney wi thheld by the Enpl oyer. Therefore, the Pane
reconmends conpensation in the anpunt of US$5, 950,889 for retention noney.

142. The Panel reconmends conpensation in the ambunt of US$15, 485, 669 for
unpai d worKk.

(b) Loss of profits

143. Enka requests conpensation in the anmount of US$122, 375,000 for |oss
of profits under the Contract, which it asserts it would have earned had
the Project been conpleted as schedul ed.

144. Inits reply to interrogatories fromthe Panel, Enka sought to
increase this claimelenent to US$136, 131,239 |In the interrogatories, the
Panel requested clarification and evidence in support of the claim
presented. This request was not intended to provide a further opportunity
for Enka to revise its claimor to increase the quantum of the claim

el ements previously submtted. Furthernore, to pernit such an increase or
addition would entail discrimnatory practice in the treatment of clains.
This increase was not accepted by the Panel as the Panel reviews only the
claimas initially presented.

145. Governing Council decision 9, paragraph 9, provides that where
“continuation of the contract becane inpossible for the other party as a
result of Iraqg s invasion and occupation of Kuwait, Irag is liable for any
direct loss the other party suffered as a result, including |ost profits”

146. The effects of the | anguage of decision 9on the claimnts seeking
conpensation for |loss of profitsare threefold. First, the phrase
“continuation of the contract” inmposes a requirenment that the clai mant
prove that it had an existing contractual relationship at the tinme of the

i nvasi on. Second, the text requires the claimant to prove that the
continuation of the relationship was rendered inpossible by Iraqg’ s invasion
of Kuwait. Finally, this text indicates a further requirement that profits
shoul d be measured over the life of the contract. The inport of this
requirenment is that the clai mant nust denonstrate that the contract woul d
have been profitable as a whole. It is not sufficient to prove a profit at
any stage before the conpletion of the Project. Thus, Enka nust
denonstrate that it would have been profitable to conplete the contract.

147. Paragraph 5 of CGoverning Council decision 15 expressly states that
the cl ai mant seeki ng conpensation for business |osses such as | oss of
profits nust provide “detailed factual descriptions of the circunstances of
the clainmed | oss, danage or injury” in order for conpensation to be

awar ded. Accordingly, the Panel requires clear and convincing evidence of
ongoi ng and expected future profitability.
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148. For a mmjor construction project such as that presented in this
claim Enka's evidentiary burden is magnified by the nature of the Project
At the tinme Enka signed the Contract, the Project already faced additiona
obstacles to profitability inposed by the harsh geographic and climatic
condi tions, the unreliable delivery of construction supplies, and the

vol atil e denographics of the region where the Project was situated. In
addi tion, the Panel takes into consideration that the Consortium accepted a
price reduction of approximately 10 per cent after its bidhad been

sel ected, which could not have been taken into consideration in the
original profit projections.

149. As a threshold matter, the Panel finds that the Project Contract was
ongoi ng on 2 August 1990 and that the Contract becane inpossible to perform
as a direct result of Iraq s invasion and occupation of Kuwait. Based on
Governing Council decision 9, therefore, Enka is entitled to the profits on
the Contract that it would reasonably have earned had they been able to
conpl et e performance

150. Wil e Enka provided a conpendi um of docunentation in support of its

| oss of profits claimand engaged expert assistance in preparing the claim
very little of the docunmentation provided was specific to the clained |oss
of profits. A review of the loss of profits claimby the Panel and by its
expert consultants indicates that Enka s estimates of direct costs, such as
| abour, equi pment and materials costs, were of a limted nature and did not
properly take into consideration the full range of costs associated with
conpl eting such a large, conplex and difficult project.

151. In particular, Enka has underestimated the | abour required to
conplete the Project. Historical data fromthe Project permtted the
Panel s expert consultants to estimate the average nunber of work hours
that had been required to conplete particular jobs on the Project.

Further, the Project progress reports permt the estimation of the nunber
and size of the tasks remaining to conplete the dam The progress reports
i ndicate that a substantially greater quantity of work remained than Enka
had used in its |abour calculations. Thus, Enka's |abour calculations are
understated. Using Enka’s own data, the Panel’s expert consultants
estimated the number of hours and the cost that woul d have been required to
conplete the full range of remmining tasks on the Project. Enka estinmated
that it would have required an additional 79,574 man-nonths of |abour to
conplete the Project. The Panel’s expert consultants estimted that Enka
woul d have incurred 89,592 man-nonths in | abour costs to conplete the
Project and, therefore, has understated its total |abour and related costs
by approxi mately 40 per cent. The Panel finds that the estinmtes made by
the expert consultants are nore conprehensive in their scope and,
therefore, are nore reliable.

152. Simlarly, the assunptions nmade by Enka regarding indirect and
general costs were in sone instances unwarranted or, in the opinion of the
Panel, inaccurately stated. Many cost elenents conmonly encountered in
such projects were ignored altogether or were stated in unsupported or
supported |lunp sunms. For exanple, the cost to Enka of the grouting and
drilling subcontract was inaccurately rendered, as it ignored services that
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Enka was required to provide to the subcontractor. Further, Enka' s |oss of
profits claimappears to assune that all outstanding disputes with the

Enpl oyer woul d have been resolved in its favour, an assunption that Iraq
contests. The Panel finds that this assunption is not realistic. The
Panel therefore finds that Enka has omitted fromits cal cul ati ons a numnber
of indirect and general costs that it would have incurred in the conpletion
of the Project.

153. Further, the record shows that Enka had al ready encountered serious
time delays in the Project and woul d probably have experienced further,
significant delays. Enka does not adequately support the assunption inits
claimthat all of the problenms and delays it had been experiencing prior to
the invasion would have been conpletely aneliorated soon thereafter. At the
time of the invasion, Enka faced rising costs and increasing delays. The
Proj ect was already al nost a year behind schedule and was falling further
behind. Enka's |oss of profits calcul ati on does not, however, account for
the additional costs Enka would have incurred in maintaining its
construction operations in this renote geographic region for one or nore
years beyond the conpl etion date on which the bid was based

154. The evidence also shows that, in addition to the work del ays, Enka
faced nunerous other obstacles to further paynents on the Contract and,
thus, to profits. Payments on accepted work had already fallen behind
schedul e. Mreover, several disputes involving significant suns had arisen
with the Enpl oyer over clainms for additional work.

155. In addition to these direct and indirect costs, the Panel finds that
Enka’s | oss of profits calculations do not account for certain additiona
general operating costs that woul d have been borne by Enka and which are
reasonably chargeable to the Project. These charges include itenms such as
i nsurance, the costs of guarantees, hone office facilities devoted to the
Project, and advisors and |ocal agents. Although Enka made provisions for
some of these items in its claim the Panel finds that the majority of
these items were ignored or inadequately quantified. The Panel’s expert
consultants have estimated that these operating costs would have anpunt ed
to eight per cent of the total revenue of the Contract.

156. Further, although Enka is correct in its assertion that it had
addressed the problem of financing costs through its arrangenent with the
Bank of Turkey, this solution was not w thout costs. The bank charged Enka
a fee to purchase the PNs Enka received fromthe Enployer. Because a
significant portion of Enka s total revenue was received in the form of

PNs, the total fees that Enka would have paid to the Bank of Turkey over
the life of the Contract for this service equalled approximately six per
cent of the total revenue of the Project.

157. It is inportant to note that the cal cul ations regarding Enka's cl ai m
are projected loss of profits. Thus, the Panel concludes that any

cal cul ation of lost profits should take into account the risk inherent in
the Project. The Panel’s review shows that Enka’s cal cul ati ons do not mnake
a specific allowance for this risk. On this point, Enka's statenents are
contradi ctory. On the one hand, Enka asserts that the del ays and
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difficulties that had been encountered throughout the Project would have
been conpletely resolved at the tinme of the invasion. On the other hand,
Enka’ s own docunentation and statenment of claimdetail the considerable
probl ens, disruptions and del ays experienced fromthe start of the Project
up to 2 August 1990. Further, Enka’s evi dence suggests that these problens
were the results of the Enployer’s acts and om ssions and woul d have
continued in the future.

158. For exanple, Enka alleges that the Consortium often encountered
unreasonabl e interference by the Enployer’s personnel, particularly from
those |l ocated at the Project site. |Indeed, Enka itself notes in its claim
the “dire circunstances” caused by the Enployer’s delays in providing
materials and services. The Project had already been del ayed by one year,
and a | arge nunber of disputed clains remai ned outstanding. As a result,
Enka had not realized any profit on work conpleted up to the date of the

i nvasi on. The evidence submtted by Enka does not indicate that the

probl ens whi ch had occurred up to the date of the invasion would not have
conti nued after that date.

159. Vil e precise quantification of risk is a difficult task, the Pane
has relied on its experience and has sought the advice of its expert
consultants to make all owance for a risk factor appropriate for a project
of this magnitude and conmplexity. The Panel finds that in a project
operating under these conditions, the risk is not cal cul able by nornal
means. Nonet hel ess, the Panel concludes that a specific allowance for risk
shoul d have been included by Enka in its |l oss of profits cal cul ations.

160. In witten interrogatories, the Panel requested Enka to provide
further explanation and information regarding the |oss of profits claim
conponents. In Enka’s replies, sonme questions remined unsatisfactorily
answered or the replies thereto did not directly address the issues
presented. In reply to other questions, Enka provided no information.

161. In sumuary, the Panel nmakes the follow ng findings regarding Enka's
claimfor loss of profits. First, Enka has understated its |ikely direct

| abour and materials costs, the | argest cost component of the Project.
Second, any gross profit anmount should be reduced by the probable genera
operating costs associated with the Project, which were not adequately
addressed in Enka's estimates. Third, Enka makes no provision for the
financing costs it would have incurred as a result of its arrangenment wth
t he Bank of Turkey. The Panel finds that the costs item zed above woul d,
by thensel ves, have consunmed any profit Enka coul d have generat ed.

162. Further, based on its experience, the Panel finds that profit margins
obt ai nabl e in construction projects such as the Bekhme Dam Project are
quite small. Thus, the 10 per cent reduction in the Contract price agreed
to by Enka after the tender had been accepted by the Enpl oyer woul d have
seriously eroded any profit margin included in the original bid. The fact
that Enka went forward with the Project despite such obstacles to
profitability is understandable, given the need of construction enterprises
such as Enka to retain skilled | abour and to generate cash flow to service
capi tal equi pnent debt.
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163. Finally, any profit calculation would have to have been adjusted to
reflect the risk inherent in the Project. The combination of this risk
al l owance with the understated costs and the reduction in the Contract
price |lead the Panel to the firm conclusion that Enka could not have
realized a profit on the Project. The Panel therefore recomends no
conmpensation for |loss of profits

(c) Goods in transit

164. Enka requests conpensation in the amount of US$102,686 for the costs
associated with certain equi pnment and goods that were ordered and intended
for the Project, which were in transit to Irag at the time of the invasion.
In reply to interrogatories fromthe Panel, Enka stated that it has
continued to incur these costs up to 31 August 1997, the date of its
replies, in the additional ampbunt of US$90, 364. As previously noted, the
Panel requested clarification and evidence in support of the claimas it
was originally presented. The Panel’s request was not intended to provide
a further opportunity for Enka to revise the claimor to increase the
anount of any claimelenment previously submtted. To permt such an

i ncrease could entail discrimnatory practice in the treatnent of clains.

165. Enka clainms that it incurred unloading, storage and handling fees
and i nsurance costs on these goods. The evidence subntted denonstrates
that Enka did incur these costs and that they have been paid, and,
therefore, the Panel recommends conpensation in the anpunt of US$102, 686
for costs related to goods in transit.

(d) Costs of letters of qguarantee

166. Enka requests conpensation in the amount of US$1, 798, 368 for costs
pai d between 2 August 1990 and 31 October 1992 on letters of guarantee that
it was required to provide to the Enployer under the terns of the Contract.

167. 1In its claim Enka al so requests conpensation in an unspecified
amount for these costs incurred for the nmaintenance of the letters of
guarantee after 31 October 1992. Apparently, Enka has mmintained these
letters of guarantee since the abandonment of the Project, allegedly
because of a refusal by the Enployer formally to suspend any i ndemity

obl i gations Enka m ght owe to it. Enka thus claims that it should receive
the costs of maintaining these letters of guarantee up to the present day.

168. The Contract required the Consortiumto nmaintain these letters of
guarantee in favour of the Enployer until the conpletion of the Project.
The Panel has determ ned that the coll apse of the Project was the direct
result of Iraq’ s invasion of Kuwait. Thus, the fact that the Project

remai ned unconpl eted and that the Consortium partners were required to

mai ntain their guarantees are |likewi se the direct result of Iraq s actions
and are therefore conpensable

169. Notwi thstanding the foregoing the responsibility for such continuing
| osses is not indefinite. The Panel has determ ned that Enka could not
reasonably expect that the Conm ssion would provide a renmedy for costs
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incurred after the filing date of its claim Mreover, Enka had an
obligation to mtigate its |losses. At the tine Enka prepared its claim it
was clear that the Project would not be continued. Therefore, the Panel
finds that Enka should have tried to find alternative nmeans to prevent any
further costs frombeing incurred after that date. To the extent that it
has not done so, Enka nmust now | ook to other fora for conpensation for such
continuing costs. The Panel expresses no opinion on whether such costs are
or shoul d be conpensable in other proceedi ngs before other fora.

170. For these reasons, the Panel finds that the costs paid by Enka to

mai ntain the letters of guarantee are conpensable to the extent that they
relate to the maintenance of guarantees in the period from 2 August 1990 to
31 October 1992

171. The Panel therefore reconmrends conpensation in the amunt of
US$1, 798, 368 for costs of letters of guarantee.

(e) Project termination costs

172. Enka requests conpensation in the anpunt of US$186,808 for certain
costs related to the term nation of the Project. These costs consi st
primarily of wages paid to redundant workers following their repatriation
and to head office personnel responsible for coordinating the w thdrawal
fromthe site and the repatriation of the workers, and the expenses of
preparing and securing the Project site. Enka continued to pay their

enpl oyees in Iraq after productive work had ceased on the Project and until
these enpl oyees were repatri ated

173. lraq makes no specific comrent regarding this claimitem although it
generally clainms that cessation of the Project was unnecessary and

i mproper.

174. The Panel finds that such costs were contract-related | osses that
resulted directly fromlraq' s invasion and occupation of Kuwait. As such,
these costs are conpensable to the extent proven by Enka. The Panel finds
that Enka has provi ded acceptabl e evidence of the full amount clained. The
Panel therefore recomends conpensation in the anount of US$186, 808 for
project termnation costs.

() Cust ons _deposits

175. Enka requests conpensation in the amount of US$1, 604, 445 for custons
deposits that it paid to Iraq upon the inportation of equipnent for use in
the Project. Enka alleges that it has not received a refund of these
deposits. Enka does not explain, however, how the | oss of these deposits
is the direct result of Iraq s invasion of Kuwait. Enka argues that the

| oss of the equi pment covered by the deposits made their re-export

i mpossi bl e and, therefore, precluded the refund of the deposits. In one
sense, this is true; however, the Panel finds that Enka is entitled to
compensation for the full, proven value of the |ost equipnent. |If the

equi prrent had no value, it is highly unlikely that Enka woul d have re-
exported it and received a refund of the deposits. Thus, recomrendi ng
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compensation for the full value of the equipment effectively places Enka in
the position of having no remaining value in that equipnent. To recomend
conpensation for deposits in such circunmstances woul d amount to double
recovery.

176. Further, the Panel finds that the comercial reality in the region is
that custons deposits are, in effect, an inport duty that nobst contractors
never expect to recover because the value of the equipnment is substantially
written off over the duration of the project. 1In addition, as the Pane
notes elsewhere in this report, the extrenme climatic and geographic
conditions in Ilraq, and particularly at the Project site, meant that nuch
of the equi pnment woul d probably have had little, if any, residual value at
the end of the Project. Thus, Enka would nost |ikely not have incurred the
costs of re-exporting the equipnment, even if it had been able to do so.

For these reasons, the Panel finds that the |ost custons deposits are not
conpensabl e. The Panel therefore reconmmends no conpensation for custons
deposits.

3. Oher clains

(a) Evacuation and repatriation

177. Enka requests US$122,551 as conpensation for the costs of evacuating
its workers fromthe Project site. |In accordance with paragraph 21(b) of
Governing Council decision 7, the Panel finds that the costs associ ated
with evacuating and repatriating enployees fromlraqg between 2 August 1990
and 2 March 1991 are conpensable to the extent that the costs are proven by
the claimant. Conpensable costs consist of “tenporary and extraordi nary
expenses” related to the repatriation, including itenms such as
transportation costs, |odging and food while in transit.

178. Enka ultimately evacuated all of its enployees fromthe Project site.
Al though the majority left the site in Septenber 1990, a skeleton staff
remained in Iraq until March 1991. Enka’'s records of the extraordinary
expenses that it incurred include costs that were, in the Panel’s opinion
reasonably necessary for the safe and orderly evacuation of the workers and
their famlies. These costs include airfares or road transport,
accommodati on, food and incidental charges. In reply to interrogatories
fromthe Panel, Enka acknow edged that it would have incurred repatriation
costs for its workers if the contract had continued to its schedul ed

conpl etion. Enka calculates that it would have spent US$37,500 in regular
repatriation costs, and the Panel has satisfied itself that this is a
reasonabl e assessnment of these avoided costs. Thus, the costs of regular
repatriation will be deducted fromthe anount clainmed for this item The
Panel therefore recomends conpensation in the amobunt of US$85, 051 for
evacuation and repatriation

(b) Detention of project personnel
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179. As discussed in paragraphs 297-299, infra, several Bechtel staff were
detai ned by Iraqi authorities and used as human shields. Enka alleges
that, under the ternms of the Technical Services Agreenent, it was required
to conpensate Bechtel for certain costs incurred by Bechtel relating to the
detention of its personnel. The Panel finds that costs relating to the
detention of Bechtel personnel are a direct result of Iraqg's invasion of
Kuwait and, therefore, are conpensable to the extent that the costs are
reasonabl e and supported by the evidence.

180. Enka seeks conpensation in the anmount of US$318,523, equivalent to 50
per cent of the costs associated with the detention of Bechtel’ s personne
inlraq follow ng the invasion. The Panel finds that such costs are
conpensable if the claimnt was under a | egal obligation to bear them |In
this instance, the Panel is satisfied that Enka was contractually
responsi ble for a 50 per cent share of the costs incurred by Bechtel as a
result of its enployees’ detention. Bechtel initially included in its
claimthe full amunt of the detention costs, although it stated its belief
that the Consortium was responsible for these costs. In response to
guestions fromthe Panel, however, Bechtel acknow edged that Enka had paid
its share of these costs and reduced its claimaccordingly. The Panel
finds that these costs are conpensable and that the anmounts claimed are
reasonabl e and adequately supported by the documentati on provi ded by Enka
and Bechtel. The Panel recomends conpensation in the anpunt of US$318,523
for detention of project personnel

(c) Unr esol ved di sputes with the Enpl oyer

181. Enka requests conpensation in the amount of US$17, 341,214 for severa
itens that are currently the subject of other proceedi ngs between the
Consortium and the Enpl oyer.

182. Iraq argues that all but one of the additional work clainms should be
rejected as unauthorized. |In addition, Iraq argues that there are a nunber
of jobs that either were not performed or were not performed to Contract
specifications and, therefore, that these anounts should be set-off agai nst
any anmounts that mght be owed to the Consortium

183. The clainms are based on the unproven assunption that the Enpl oyer was
liable and that the pending disputes would have been resolved in favour of
Enka. For this reason, the Panel recomrends no conpensation for unresolved
di sputes with the Enpl oyer.
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RECOMMENDED COMPENSATI ON FOR ENKA' S CLAI M

Claimelenent/item

Cl ai m anpunt

Recommended

currency exchange rate,
infra.

442,

i nterest and date of

| oss,

(USS$) conpensation
(US$)
1 Project assets in Iraqg on 2 August 1990
l.a Capi tal equi prment 57,337,198 28,879, 203
1.b Spare parts and materials 10, 264, 053 5, 988, 053
1l.c Items in transit 2,515, 737 1,614, 214
Subt ot al 70,116, 988 36,481,470
2 Contract with Iraq
2.a Wor k performed or services provided
2.a.i Labour costs after 2 August 1990 746, 184 746, 184
2.a.ii Pre-contract expenses 5,247,784 1,877,113
2.a.iii Preparatory work 5, 803, 780 4,941, 127
2.a.iv Unpai d worKk 38, 537, 019 15, 485, 669
2.b Loss of profits 122, 375, 000 -
2.¢c Goods in transit 102, 686 102, 686
2.d Costs of letters of guarantee 1, 798, 368 1, 798, 368
2.e Project term nation costs 186, 808 186, 808
2.1 Custons deposits 1,604, 445 -
Subt ot al 176,402, 074 25,137,955
3 Ot her cl ai ns
3.a Evacuation and repatriation 122, 551 85, 051
3.b Detenti on of project personnel 318, 523 318, 523
3.¢c Unresol ved di sputes with the Enpl oyer 17,341,214 -
Subt ot al 17,782, 288 403,574
TOTAL 264, 301, 350 62, 022, 999
184. Based on its findings regarding Enka’s claim the Panel reconmends
total conmpensation in the ambunt of US$62,022,999. For determn nations of

see paragraphs 436 to
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V. CLAI M OF HI DROGRADNJA
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A. Facts and contentions

185. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. Hidrogradnja's role in the Project

186. According to its statenent of claim Hi drogradnja was one of the

| eading construction enterprises in the former Yugoslavia. Hidrogradnja
has been involved in construction projects since 1957, including a nunber
of large civil engineering projects in the Mddle East.

187. Hidrogradnja, as a partner in the Consortium shared with Enka the
overall responsibility for the construction of the dam and the managenent,
supervi sion and control of the Project and of the subcontractors and
suppliers working for the Consortium on the Project.

2. Contractual relationships

188. The Contract is described in detail at paragraphs 48-53, supra

Hi drogradnja, as part of the Consortium was a party to the Contract and
wor ked under a contractual regine identical to that of Enka, except that
Hi drogradnj a had no arrangenent in place under which it could sell PNs
received fromthe Enployer to a third party.

3. The collapse of the Project

189. Hidrogradnja’ s account of the collapse of the Project is
substantially the sane as Enka's. Hidrogradnja submitted eyew tness
statenents by its staff and other evidence that generally corroborate the
statenents and ot her evidence subnmtted by Enka

190. When construction of the Project was suspended by the Consortium on
20 August 1990, Hidrogradnja took steps to secure the Project and its
assets |l ocated at the Project site. These steps included reinforcing
structures, securing equi pnent and preserving docunents. Hidrogradnja
all eges that the Enployer did not pernmit it to renove equi pnent and
supplies fromthe Project site after the suspension of work.

191. During August and Septenber 1990, Hidrogradnja arranged for the
evacuation fromlraqg of over 2,000 mainly Bosnian workers enpl oyed by it
and its subcontractors. As a condition for allow ng the evacuation of
Hi drogradnja’s workers and that of its subcontractors, the Enployer
required Hidrogradnja to contribute 49 workers to the skeleton staff
mai nt ai ned at the Project site.

192. Hidrogradnja alleges that this skeleton staff was insufficient to
guard the Project site. Despite the efforts taken to secure the Project
site, Hidrogradnja alleges that the Project site was | ooted and
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substantially destroyed after the evacuation of Hidrogradnja s workers.

Hi drogradnj a asserts that the |ooting and destruction of the Project site
were perpetrated by “Kurdish nationalists” living in the area. Iraq’'s
responses corroborate Hidrogradnja’s assertion that the |ocal popul ation
took over the Project site but assert that this did not occur until after
the liberation of Kuwait.

4. Hidrogradnja's claim

193. In March 1994, Hidrogradnja filed a clai mseeki ng US$436, 609, 005 in
conpensation for alleged | osses, each of which it asserts was caused by the
coll apse of the Project. These alleged |osses are |isted below as they
wer e described and presented by Hidrogradnja

a. certain extraordi nary expenses, such as evacuati on of workers,
which all egedly woul d not have been incurred but for the
interruption of Hidrogradnja s work on the Project
(US$10, 682, 087) ;

b. value of Project assets including capital equipnent at the
Project site, spare parts and construction materials at the
site, and inventories in transit to the site (US$87, 164, 948);

C. profit Hidrogradnja clains it |ost when continuation and
conpl etion of the Project becane inpossible after the invasion
(US$100, 358, 365) ;

d. recovery of unanortized pre-paid expenses H drogradnja clains
to have incurred prior to the award of the Contract, which
Hi drogradnj a asserts were to be anortized over the life of the
Project. Hidrogradnja also seeks recovery of the unanortized
cost of certain preparatory work which it perforned and which
woul d have been anortized over the course of the Project
(US$6, 457, 188) ;

e. anounts owed for work performed under the Contract
(US$190, 997, 303); and

f. t he anount which Hi drogradnja maintains it would have received
in the settlement of disputes outstanding on 2 August 1990

(US$40, 949, 114) .

B. Analysis and valuation of Hidrogradnja's claim

194. The claimelements conmprising Hidrogradnja' s claimare set forth in
the follow ng table, but are grouped therein bycategories based on the
substantive nature of the clained |oss. For exanple, all of the claim
itenms involving assets located in Irag on 2 August 1990 are grouped into
one el ement and di scussed together. In addition, the amounts given in the
following table reflect any perm ssible adjustnents by the Cl aimnt to the
original claimanount. The Panel’s analysis of the individual claim

el ements follows the claimregrouping as set forth in the follow ng table.
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The headi ngs under which each claimelenent is discussed have been nunbered

to correspond to the table.

Table 6. H DROGRADNJA' S CLAI M

Claim el ement

Cl ai m anpunt

(USS)
1 Project assets in Iraqg on 2 August 1990
l.a Capi tal equi pment 70, 675, 815
1.b Spare parts and materials 16, 398, 815
l.c Deposits in Iraqgi banks 5, 740, 460
1.d Loss of safe and contents 114, 398
Subt ot al 92, 929, 488
2 Contract with Iraq
2.a Work perfornmed or services provided
2.a.i Labour costs after 2 August 1990 3,590, 358
2.a.ii Unanorti zed prepaid expenses 6, 457, 258
2.a.iii Unpai d wor k 185, 318, 866
2.b Loss of profits 100, 358, 365
2.¢c Costs of letters of guarantee 470, 794
2.d Project term nation costs 4,902, 650
Subt ot al 301, 098, 291
3 Ot her cl ai nms
3.a Evacuation and repatriation 1, 603, 887
3.b Unresol ved di sputes with the Enpl oyer 40,949, 114
Subt ot al 42,553, 001
TOTAL 436, 580, 780

1. Project assets in lrag on 2 August 1990

195. The first category of clainms presented by H drogradnjaare those for
the | oss of assets located in Iraq as of 2 August 1990. These assets are
identified in Hidrogradnjd s statenent of claimand in the table reproduced
above as “Project Assets,” and include capital equipnment, spare parts and
materials, deposits in Iraqi banks and a safe allegedly maintai ned at the
Project site.

(a) Capi tal equi pnment

196. Hidrogradnja originally requested conpensation in the amunt of
US$70, 766, 135 for capital equi pnent that was purchased for the Project. In
reply to interrogatories fromthe Panel, Hidrogradnja corrected the claim
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amount slightly, reducing it by US$90, 320 to US$70, 675, 815. This equi pment
was allegedly present in Irag on 2 August 1990, was abandoned during the
hostilities when Hidrogradnja evacuated its workers and was never recovered
by Hi dr ogradnj a.

197. lIraq alleges that many of the itenms on Hidrogradnja s list did not
exi st or had been re-exported and were not at the Project site. Irag
provided a list of the itens it clains were not present.

198. Under the applicable | aw, Hi drogradnja was required to maintain a
certified “Internal List of Capital Equipnent”. The internal list item zes
1,531 itenms of equipnment, of which 221 itenms were transferred from ot her
Iragi projects. Hidrogradnja kept copies of this docunent both at the
Project site and in its head office. The internal |list records that the

hi storical invoice cost for the capital equi pment was US$56, 790, 071, and

t he net book val ue was US$40, 410, 574.

199. The Panel finds that the evidence in the internal list, together with
ot her docunentation such as invoices and Iraqi custonms records, establishes
the exi stence of the equi pment nentioned in the internal |ist at the

Project site, that the equi pnmrent had been purchased and paid for by
Hi drogradnja for use in the Project and that it was present in Iraq on 2
August 1990.

200. Hidrogradnja requests that the adjusted replacement cost of the

capi tal equipnment be used to value this loss. Hidrogradnja' s advisors
devised this nethod to value the claimanmount. For sone equi pnent,

Hi drogradnja refers to published sources of data and manufacturers’ reports
concerni ng equi pment values. For other itens, however, Hidrogradnja
provides no authoritative data as to the August 1990 replacenment value. In
these instances, Hidrogradnja relies on the original purchase invoices, the
maj ority of which were submitted as evidence with the claim To the

al l eged repl acenent val ue, Hi drogradnja adds an ei ght per cent “uplift” for
costs of transportation, insurance and docunent costs. Hidrogradnja then
multiplies the “uplift” cost by a “purchase value factor” of 1.1725, which
is intended to represent the “price extension” fromthe August 1990 date on
whi ch the replacenment cost is based to the date of replacenent, here
assigned as the date of the claim

201. Irag contests Hidrogradnja s valuation nmethod and argues that
depreci ati on nust be consi dered when valuing this equipnment. Iraqg provides
speci fic suggestions regardi ng depreciation and residual value. Iraq also
contests the addition of transportation and insurance charges to the claim
asserting that these charges were included in the original invoice cost for
the capital equipnent.

202. A separate inquiry into the manufacture dates and purchase val ues of
the equi pnent item zed in the internal list, conducted by the Panel’s
expert consultants, confirnms to the Panel’s satisfaction that Hidrogradnja
has presented accurate data regarding the acquisition date and costs of its
i nventory of capital equipment.
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203. The Panel does not, however, agree with the val uation nethods

enpl oyed by Hidrogradnja. First, the “uplift” sought represents a
duplication. The invoices submtted in support of this claimelenment show
that Hidrogradnja’ s purchases were made CIF, that is, transportation and

i nsurance costs were included in the original purchase price. As a result,
these costs were included in the depreciated value of the equi pment and no
further “uplift” for these costs is justified.

204. Second, the Panel concludes that valuation of capital equipnent in
use in the Project nust be based on the sane assumptions and cost

consi derations adopted by Hidrogradnja at the tine the initial bids for the
Contract were being prepared. Thus, the Panel agrees with Iraq s argunents
that depreciation nust be considered in valuing this claimitem The Panel
reaches this conclusion for the sanme reasons that were detailed in

par agraphs 100- 102, supra

205. The Panel finds that Hidrogradnja would have taken such conditions
into consideration in calculating its bid price. Specifically,

Hi dr ogradnj a woul d have provided for the capital equipnment itens to be
fully depreciated to zero recoverabl e value over the |life of the Project.
Docunments submtted by Hidrogradnja show that it intended to depreciate
fully the purchase value of the equipnment over the projected 84 nonth
Contract period.

206. For the foregoing reasons, the Panel concludes that the appropriate
measure of conpensation for this itemof the claimis the depreciated
original acquisition cost of the equipnent at issue. The origina

acqui sition cost was US$60, 091, 001. For those itens for which no

acqui sition date could be determ ned, the itemwas deened to be fully
depreci ated as of 2 August 1990. This represents about 40 per cent of the
value clainmed for this item For each of the remaining itens, the Panel
has applied a depreciation rate that would have resulted in the conplete
depreciation of the itemover the life of the Project had it been purchased
and placed in use as of the start of the Project, except in those instances
where the evidence indicates that Hidrogradnja itself applied a higher
depreciation rate. Thus, itens placed in service shortly before 2 August
1990 were depreciated by a minor ampbunt while itens in use since the start
of the Project have significant accurul ated depreciation. The Panel’s
expert consultants cal cul ated that the amobunt of accunul ated depreciation
totall ed US$30, 532, 214.

207. The Panel finds that this amunt shoul d be deducted fromthe
acqui sition cost of US$60, 091, 001 and therefore recommends conpensation in

t he amount of US$29, 558,787 for capital equipnent.

(b) Spare parts and materials

208. Hidrogradnja alleges that at the Project site it had | arge quantities
of construction materials, spare parts and other materials that were to be
i ncorporated into the Project works, which it originally val ued at

US$16, 544, 973. Hidrogradnja clains that it also held quantities of various
goods for the normal functioning of the site. Hidrogradnja clains for the
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spare parts and materials that had been purchased, transported to the
project site and stored in Hidrogradnja' s warehouses. Hidrogradnja clains
that these spare parts and materi als were abandoned at the site when it was
evacuated. Hidrogradnja has therefore valued this itemof the claimas
fol | ows:

Table 7. SPARE PARTS AND MATERI ALS

Caimitem d ai m amount d ai m amount
(1D) ( US$)

Construction materials 1, 049, 122 3, 366, 516

O her materials and spare parts 3,134, 860 10, 059, 417

Stock piled at screening plant 972, 000 3,119, 040

TOTAL 5,155,982 16, 544, 973

(Converted at I D 1.000=US$3.208889)

209. After a reconciliation of the 2 August 1990 inventory and the records
of the supplies used in the work conpleted between 2 August and 25

Sept ember 1990, which was conducted after the claimwas filed, Hidrogradnja
produced a revised claimamunt for this itemof 1D 5,110,434, i.e.,
US$16, 398, 815. Hi drogradnja, however, did not indicate to which of the
above-nmentioned claimitems the reduction refers.

210. Following Iraq s invasion of Kuwait, the storage and accounting
departments at the Project site were instructed to perform a physical

i nspection and count of all such materials and to prepare an inventory of
each type of material. Follow ng the physical count, the itens were |isted
and val ues ascertained. Finally, the data were conputer recorded and the
inventory |listings were prepared. These now formthe basis of

Hi drogradnja’s spare parts and materials claim

211. According to Hidrogradnja, the physical inventory of the itenms was
conpl eted in August 1990. Hidrogradnja carried out sone preservation work
on the Project site between 2 August and 25 Septenber 1990, during which it
made a record of the supplies used

212. Iraq nmade no comrent on this claimitem Nonethel ess, the evidence
i ndi cates a discrepancy in the quantities of supplies that the claimdoes
not take into account in the reduction of the clained anount. The Pane
has adjusted this claimitemto renmove thediscrepancy. The expert
consultants have al so calculated a reduction in the order of US$424, 776,
whi ch they estimate would ordinarily be experienced in projects of this
nature. The Panel finds that it is appropriate to make this reduction and
t herefore recommends conpensation in the amunt of US$15, 974, 039 for spare
parts and material s.
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(c) Deposits in Iraqgi banks

213. Hidrogradnja requests conpensation in the amount of US$5, 740, 460 for
the I oss of the use of Iraqi dinar funds deposited with Iraqi banks for use
in the Project.

214, Hidrogradnja alleges that in February 1992 the Registrar of Conpanies
of Iraq issued an instruction that nade the funds liable to sequestration.
Hi drogradnja states that it has no information as to whether the
instruction was ever used to sequester its accounts.

215. Iraq nmakes little comment on this claimelement, other than to state
that it is willing to “facilitate” Hi drogradnja's attenpts to w thdraw
these funds fromthe Iraqgi banks in question.

216. The Panel finds that, because Hi drogradnja does not contend that the
bank deposits were actually confiscated, the claimfor bank deposits is in
effect a claimfor the use of the funds in these accounts. Wth the
col l apse of the Project, there was no | onger any use for these funds. It
is clear, however, fromthe docunents submtted by Hi drogradnja, that it
was well aware at the time the contract was signed that the Iraqgi dinar was
not convertible. This limtation existed prior to 2 August 1990 and
persists to this day. Thus, in the absence of any guarantees by the

Enpl oyer as to the convertibility or transferability of these funds, any

| osses incurred as a result of the non-convertibility of these Iragi dinar
deposits cannot be attributed to Irag’ s invasion and occupati on of Kuwait
and cannot provide a basis for conpensation by this Comm ssion. The Panel

t herefore recommends no conpensation for deposits in Iraqgi banks.

(d) Loss of safe and contents

217. Hidrogradnja requests conpensation in the amount of US$114, 398 for
the loss of a safe |located at the Project site and its contents, alleging
that the safe was | ost when the | ocal popul ace took control of the Project
site in March 1991. The Panel agrees with Iraq that there is no clear
proof of the existence of the safe, its contents or that the safe was still
in place at the tinme when the site was overrun. The Panel therefore
recomrends no conpensation for the |oss of safe and contents.

2. Contract with Iraqg

(a) Wrk performed or services provided

(i) Labour costs after 2 August 1990

218. Under the first itemof this claimelenent, Hi drogradnja requests
conpensation in the amount of US$3, 590, 358 for wages and ot her | abour
costs, such as consumabl e supplies, that it incurred from August 1990 to
February 1991, less the value of any productive work it received in return
for these wages. This claimitemincludes amunts for non-productive

| abour costs (US$3, 206, 299), the board and expenses attributable to the
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non- producti ve workers (US$360, 955) and charges for Project site guards
that Hidrogradnja was required to hire (US$23, 104).

219. Hidrogradnja clainms that the invasion created unrest and di sorder at
the Project site such that little productive work was perfornmed by its

wor kers during the period from2 August 1990 to February 1991. Iraq again
argues that the invasion was not the cause of any difficulties experienced
at the Project site. The Panel finds that the weight of the evidence
supports Hidrogradnja s contention and therefore concludes that the
productivity | osses neasured by Hidrogradnja are the direct result of the
i nvasi on.

220. The Panel further finds that the wages and other costs incurred are
reasonably supported by payroll infornmation supplied by Hidrogradnja.
However, Hidrogradnja s calculations are inaccurate. The Panel notes that
the deduction taken by Hidrogradnja for productive work is calcul ated by
conparing the actual work performed in August and Septenmber 1990 with the
mont hly average of work performed from January to July 1990 and subtracting
the cost of materials. Hidrogradnja s calculation does not recognize that
the size of the | abour force was declining during August and Septenber
1990, and, therefore, that the proportion of productive work during those
mont hs was actually higher than is stated in the claim The Panel finds
that the anopunt of this claimitem nmust be adjusted to correct the
over st atenent of non-productive work.

221. For non-productive | abour costs, Hidrogradnjarequests conmpensation
in the anmount of US$3,206,299. In order to verify this claimitem the
Panel’s expert consultants first determ ned the proportion of work charged
to the Enployer that was nornmally attributable to wage costs, as reflected
in Hidrogradnja s records. This normal proportion was applied to the
actual work charged following the invasion to calculate the wage costs that
woul d ordinarily have been incurred for that |evel of work. Because the
actual wage costs for this period were higher than the expected wage costs,
the expected costs were subtracted fromthe actual wage costs to give the
anount of non-productive wage costs. In this manner, the expert
consultants cal cul ated that Hidrogradnja’s claimfor non-productive work
costs was overstated by US$650,952. Therefore, the Panel recommends
conpensation in the amount of US$2, 555, 347 for non-productive | abour costs.

222. Hidrogradnja al so requests conpensation in the anount of US$360, 955
for food and accommodation. |In this claimitem no allowance is made for
productive work and simlar arithnmetical errors occur. The Panel finds
that this claimitem nust be adjusted to account for the portion
attributable to productive work. Using the proportion of non-productive
work cal cul ated in the precedi ng paragraphs, the expert consultants

determ ned that US$184,420 for food and accommpdati on costs was incurred in
respect of productive work. For these reasons, the Panel finds that the
cl aimfor non-productive food and accommpdati on costs should be reduced by
the anount attributable to productive work as cal cul ated by the expert
consultants. The Panel therefore reconmends conpensation in the amunt of
US$176, 535 for food and accommodati on.



S/ AC. 26/ 1998/ 13

Page 56

223. Hidrogradnja clains that following the invasion it was required to
appoi nt lraqgi personnel to act as watchnmen. It requests conpensation in

t he anmount of US$23,104 for their wages. |Iraq contends that it should not

be required to pay for a benefit that Hidrogradnja had received. The Panel
finds, however, that these wages are properly classified as non-productive
| abour costs directly caused by the invasion and occupation of Kuwait. The
Panel finds that the docunentation supplied in support of the claim
confirms that these wages were paid and, further, that the amount cl ai nmed
is reasonabl e. The Panel therefore recommends conpensation in the anmount of
US$23, 104, for watchmen’s wages.

224. The Panel recommends conpensation in the ampunt of US$2, 754,986 for
| abour costs.

(ii) Unanortized prepaid expenses

225. Hidrogradnja requests conpensation in the amount of US$6, 457,258 for
what it ternms “Prepaid Expenses.” The anpunt was stated in the statenment
of claimas US$6, 457, 188, although this appears to be an arithnetical
error, as the conponent itenms total US$6,457,258. The itens in this claim
are presented as foll ows:

Tabl e 8. UNAMORTI ZED PREPAI D EXPENSES

Claimitem d ai m amount
(US$)

Bi d bond comm ssions 353,776
Head of fi ce expenses 200, 691
Bechtel and Enka services 2,203, 315
I nsurance preni uns 1, 905, 937
Housi ng expenses 902, 281
Preparatory work 891, 258

TOTAL 6,457, 258

226. The bid bond comm ssions in the anpbunt of US$353,776 included in this
claimitemwere incurred by Hidrogradnjaeither in the pre-bidding or pre-
contract award process. Hidrogradnja clainms that its practice was to
anortize such costs on contracts actually awarded over the |ife of the
project and to treat costs on unsuccessful bids as general overheads. The
Panel finds, however, that the nore comron conmercial practice is to
consider all pre-bid and pre-award expenses as part of the overheads of the
busi ness, which are then built into the contractor’s rates. The Pane
therefore recommends no conpensation for bid bond comr ssions.

227. Hidrogradnja al so requests conpensation in the anpunt of US$200, 691
for head office expenses that it asserts would have been recovered over the
life of the Contract and, therefore, are conpensable. The Panel finds,
however, that these expenses are also nore appropriately considered as
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busi ness overheads. The Panel therefore recommends no conpensation for
head of fi ce expenses.

228. Hi dr ogradnj a requests conpensation in the anount of US$2, 203, 315 for
paynments to Bechtel and Enka. The paynents to Bechtel were related to the
rei mbursabl e costs charged by Bechtel for its normal |abour and costs. The
paynments to Enka represent a fee payable to Enka as | eader of the
Consortiumon the amount of worked perfornmed and invoiced. However,

nei ther of these costs are prepai d expenses, but rather are simlar to

Hi drogradnja s own | abour costs. The Panel recomrends no conpensation for
Bechtel and Enka services.

229. Hi drogradnj a requests conpensation in the amunt of US$1, 905, 937 for
i nsurance prem uns charged to Hidrogradnja by the Enployer. The Pane

finds that the insurance premiuns are a prepaid, recoverable item and not a
pre-contract expense. The insurance was obtained by the Enpl oyer and paid
in five instalments. Instalnments were then charged to the Consortium by
deduction fromICs. The H drogradnja claimis calculated by anortizing the
total prem um and deducting the anmpbunt anortized fromthe instal ments paid
to give the net claim The Panel finds this approach and the anmopunt
clained to be reasonable and therefore reconmends conpensation in the
amount of US$1, 905, 937 for insurance prem uns.

230. Hidrogradnja requests conpensation in the amunt of US$902, 281 for
housi ng expenses. The Panel finds that these costs would have been
properly anortized over the life of the Project and woul d have been
recovered. The Panel finds that the claimis supported by appropriate

evi dence and therefore recomrends conpensation in the ambunt of US$902, 281
for housing expenses.

231. Hidrogradnja requests conpensation in the amunt of US$891, 258f or
preparatory work. The Panel finds that these costs would have been
properly anortized over the life of the Project and woul d have been
recovered. The Panel finds that the claimis supported by appropriate
evi dence and, therefore, recommends conpensation in the anmount of
US$891, 258 for preparatory work.

232. The Panel recommends conpensation in the ampunt of US$3, 699,476 for
unanortized prepaid expenses.

(iii) Unpaid work

233. Hidrogradnja requests conpensation in the amount of US$185, 318, 866
for lost “entitlement to paynents under contract”. Hidrogradnja nakes
several clains under this heading, which the Panel classifies as “unpaid
work.” These claimitens are stated in the followi ng table and are anal yzed
in the succeedi ng paragraphs. The Panel notes, however, that no

recomrendati on for conpensation for interest on |osses will be nmade at this
time, as directed by CGoverning Council decision 16, which states that the
“met hods of cal culation and of paynent of interest will be considered by

the Governing Council at the appropriate time.” (S/AC.26/1992/16).
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Accordingly, no discussion of the clains for interest on | osses appears
her ei n.

Table 9. UNPAI D WORK

Claimitem Cl ai m anpunt
(US$)
United States dollar portion 11, 904, 998
owed on approved but unpaid ICs.
Interest on United States dollar 2,120, 339
portion owed on approved ICs
PN account 5, 235, 938
I nterest on PN account 513, 645
Unpai d PNs 136, 372, 241
Ret enti on noney 25,927, 335
| C34 3,244, 370
TOTAL 185, 318, 866

a. United States dollar portion owed on approved but unpaid ICs

234. Hidrogradnja requests conpensation of US$11, 904,998 for the United
States dollar ampbunt due on approved |ICs that were never paid. The Pane
finds that the evidence establishes that these ICs had all been approved by
t he Enpl oyer, that the anounts stated in the claimare correct and that the
United States dollar portions clained were not paid. Iraq does not contest
that it accepted the ICs in question, although it disputes that the amunts
are recoverable. The Panel’s expert consultants cal cul ate that of the

cl ai med amount, US$6, 071, 082 was owed on ICs issued for work perfornmed
prior to 2 May 1990. For the reasons expressed in paragraphs 79-81, supra
the Panel finds that this portion of the claimis not conpensabl e and
reconmends conpensation in the amount of US$5, 833,916 for the United States
dol | ar portion owed on approved but unpaid ICs.

235. The claimfor interest on the United States dollar portion owed on
approved I Cs in the amount of US$2, 120,339 is not dealt with for the
reasons set forth in paragraph 233, supra.

b. PN account

236. In addition, Hidrogradnja requests conpensation of US$5, 235,938 for
anobunts in the PN account on 2 August 1990 but for which no PNs were ever

i ssued. The Panel finds that the evidence establishes that the balance in
the PN account has been correctly stated, that the anpunts in the account
were based on I Cs which had been approved by the Enployer, and that no PNs
had been issued or paid in respect of this balance. |Iraq does not contest
that it accepted the ICs in question, although it disputes that the amunts
are recoverable. The Panel further finds that the entire clai med anount
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owed was based on ICs issued for work performed after 2 May 1990. The
Panel finds, therefore, that this claimitemis conpensable in its entirety
and reconmends conpensation in the amunt of US$5,235,938 for the PN
account.

237. The claimfor interest on the PN account in the amunt of US$513, 645
is not dealt with for the reasons set forth in paragraph 233, supra

c. Unpaid PNs

238. Hidrogradnja further claim US$136, 372,241 for PNs that were issued
but which remained unpaid. Included in this claimanount is interest to
maturity on each of the PN obligations. Hidrogradnja calculates the amunt
of this claimitemas follows: first, Hidrogradnja claimed for the val ue of
the PNs at the date of the claim (US$116, 802,613) plus the interest to
maturity on the PNs fromthe date of the claimto the maturity dates of the
i ndi vidual notes (US$15,646,754). In addition, Hi drogradnja added to the
stated amount of this claimitemwhat it terns “delay interest”, or
interest fromthe maturity dates of the PNs that had matured as of the date
of the claimto the date of its replies to the Panel’s interrogatories
(US$3, 922,874).

239. Although Iraq asserts that | osses clained in respect of these PNs are
not conpensable, it does not dispute the anpbunt of interest to maturity on
the individual notes cal culated by the claimant and verified by the Panel’s
expert consultants. Iraq does, however, argue that there is no contractual
basis for delay interest.

240. The Panel finds that the claimanount of US$116, 802,613 for the val ue
of the PNs at the tinme of the claimis correctly stated. The Panel also
finds that this claimitemis supported by the docunentary and ot her

evi dence supplied. The Panel further finds, however, that of the clained
amount, US$106, 879, 542 was based on PNs issued for work perforned prior to
2 May 1990. For the reasons expressed in paragraphs 79-81lsupra, the Panel

t herefore recommends conpensation in the anpbunt of US$9, 923,071 for unpaid
PNs.

241. In its replies to the Panel’s interrogatories, Hidrogradnja

recal culated the interest to maturity on the PNs to take into account the
fact that sonme of the PNs had matured after the claimwas filed. The new
calculation of interest to maturity on the individual notes increased the
total anount of this item from US$15, 646, 754 to US$18, 818, 426. The Pane
accepts this revision as it does not consider this to be a new claimor an
increase in the clainmed amunt, as the additional anmounts were not due at
the time of the claim

242. The Panel’s expert consultants cal cul ated that Hidrogradnja made
certain arithmetical errors in the calculation of interest to maturity,
primarily by overstating the nunmber of days of interest payable on the

i ndi vidual notes. The expert consultants calculate that the correct figure
for interest to maturity on the individual notes is US$18,800,740. The
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Panel accepts this adjusted figure. The Panel finds that this claimitem
is otherwi se correct and supported by the evidence supplied. The Pane
therefore finds that the claimanmount for interest to maturity should be
reduced to account for the overstatement of payable interest.

243. In addition, the interest to maturity was largely owed on PNs issued
in respect of work perfornmed prior to 2 May 1990. O the amount of this
claimitem US$17, 263,989 was owed on non-conpensabl e PN bal ances. For the
reasons expressed in paragraphs 79-81, supra, the Panel therefore finds

that the corrected figure for interest to maturity of US$18, 800, 740 shoul d
be reduced by this non-conpensable portion. The Panel recomrends
conpensation in the anmount of US$1, 536,751 for interest to maturity on
unpai d PNs.

244. The Panel finds the claimfor interest to maturity on the PNs to be a
contractual claim which is not covered by Governing Council decision 16.
Thi s decision addresses clains for interest on “the principal amunt of the
award”. The Panel finds that interest to nmaturity on an unpaid PN
constitutes part of “the principal amunt of the award” as that termis
used in decision 16.

245. As noted in paragraph 233, supra, the Panel does not address the
claimfor delay interest on the PNs. The Panel therefore recomends no
conmpensation for delay interest.

246. The Panel therefore recommends conpensation in the amunt of
US$11, 459,822 for unpaid PNs, before taking into account the Geosonda

reduction (see Table. 10, infra).

d. Retention noney

247. Hidrogradnja also requests conpensation in the anmount of

US$25, 927,335 for retention noney wi thheld by the Enployer under the terns
of the Contract but never paid to Hidrogradnja after the abandonnent of the
Project. The Panel finds that the evidence establishes both the amunts
retained and the fact that no paynent of withheld retention was nmade to

Hi drogradnja. Iraq does not contest that it has retained the funds, but it
argues that any award should be denom nated partly in Iraqgi dinars, as a
portion of the retained funds was denominated in this currency.

248. The Panel finds that the evidence establishes: the anount retained;
the currency in which these amobunts were due; and that no payment of the

wi thheld retention noney was made to Hi drogradnja. For the reasons
expressed in paragraphs 135-141, the Panel determ nes that Hidrogradnja is
entitled to 25 per cent of the total anmount of the retention noney wthheld
by the Enpl oyer. Therefore, the Panel recomrends conpensation in the
amount of US$6, 481, 834 for retention noney.

249. The determ nation that these anbunts are conpensable is not, however,
the conclusion of the Panel’s inquiry. Included within Hi drogradnja’s
claimfor these itenms are portions actually due to and cl ai ned by Geosonda,
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a subcontractor, (see paragraph 334, infra) and by Isola, a supplier (see
paragraph 433, infra). 1In paragraph 10 of decision 9, the Governing

Council determned that claimnts with clains for contract | osses need not
establish contractual privity with Iraqg in order to recover for such

| osses. The Panel finds that if CGeosonda and |Isola are thus eligible to
recover directly for their contract |osses the necessary inplication of
this finding is that, unlike normal contractual practice, Hi drogradnja may
not claimfor an amobunt due to its subcontractor or supplier if that amunt
is also clained by the subcontractor or supplier.

250. As a result, the Panel finds that the conpensable portion of the
Hi dr ogradnj a unpaid work claimitem nust be further reduced by those
amounts included in the Geosonda claim

251. The Claimant |Isola supplied materials to Hidrogradnja during July
1990 for which paynment was not received (see paragraphs 433-435,infra).
From the evidence subnmtted by Hidrogradnja and Isola, the Panel concludes
that Hi drogradnja nost probably included the cost of the materials supplied
by Isola in the ICfiled with the Enpl oyer i mediately prior to the

i nvasi on. Thus, the ampunt clained by Isola is nost probably also clained
by Hidrogradnja in the claimitemfor the United States dollar portion owed
on approved but unpaid ICs. The Panel therefore also recommends reducing
the anount of that claimitem by US$186, 616, the anpbunt to be included in
the recommended conpensation for I|sola.

Tabl e 10. GEOSONDA AND | SOLA DEDUCTI ONS

Claimitem Anpunt Geosonda I sola Recommended
conpensabl e claim claim conpensati on
(US$) anmount anmpunt (US$)
(USS) (USS)
United States dollar 5,833,916 250, 194 186, 616 5, 397, 106

portion owed on approved
but unpaid ICs

PN account 5, 235, 938 315, 718 - 4,920, 220
Unpai d PNs 11, 459, 822 75, 648 - 11, 384,174
Ret enti on noney 6,481, 834 192, 542 - 6,289, 292

TOTAL 29,011,510 834,102 186, 616 27,990, 792

252. After taking into account the above deductions, the Panel reconmrends
conpensation in the amounts of US$5, 397,106 for the United States doll ar
portion owed on approved but unpaid |ICs, US$4, 920,220 for the PN account,
US$11, 384,174 for unpaid PNs and US$6, 289, 292 for retention noney.
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e. 1C34

253. Hidrogradnja clains that it has not been paid US$3, 244, 370 due for

| C34, which had been presented to the Enpl oyer for acceptance. The Pane
finds that this IC was properly presented under the Contract and that the
anount claimed therein is supported by the docunmentation submtted with the
claim The Panel therefore recommends conpensation in the amunt of
US$3, 244, 370 for |C34.

Table 11. RECOVMMENDED COMPENSATI ON FOR UNPAI D WORK

Claimitem Recomended
conpensati on

(US$)
United States dollar portion owed on 5,397, 106

approved but unpaid ICs

Interest on United States dollar portion
owed on approved but unpaid ICs

PN account 4,920, 220

I nterest on PN account -

Unpai d PNs 11, 384,174
Ret enti on noney 6, 289, 292
| C34 3,244, 370

TOTAL 31, 235, 162

254. The Panel recommends conpensation in the ampbunt of US$31, 235, 162 for
unpai d worKk.

(b) Loss of profits

255. Hidrogradnja requests conpensation in the amount of US$100, 358, 365
for loss of profits under the Contract, which it asserts it would have
earned had the Project been conpleted as schedul ed.

256. Hidrogradnja's claimsuffers froma |ack of credi ble evidence
regardi ng expected profits or their calculation. Although Hi drogradnja
provi ded several volunmes of docunents in support of its claim the
docunent ati on provi ded was not specific as to the asserted | oss of profits.

257. In witten interrogatories, the Panel requested Hidrogradnja to
provi de further explanation and information regarding the I oss of profits
conponent. Al though Hidrogradnjareplied, and in some instances provided
requested information, its replies did not |end additional support to the
cl ai m anpbunt as stated.
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258. A conplete discussion of the conpensability of the claimfor |oss of
profits and the evidentiary standards applied by the Panel to such clains
appears at paragraphs 145-155 and 157-163, supra.

259. As noted, the Panel finds that the Project Contract was ongoing on 2
August 1990 and that the Contract became inpossible to performas a direct
result of Iraq s invasion and occupation of Kuwait. Based on Governing
Council decision 9, Hidrogradnja is entitled to the profits on the Contract
that it would reasonably have earned had the Consortium actually conpl eted
performnce of the Contract.

260. The Panel and its expert consultants have engaged in a detailed
review of the relevant information, including the Project work schedul e and
hi story, the status of the works and the work performed up to 2 August

1990. The Panel and its expert consultants have al so anal ysed the contract
specifications for the work, the resources mobilized by Hidrogradnja and
available to it in Iraq, and the work plans and nethods descri bed by

Hi dr ogr adnj a.

261. A review of the loss of profits claimby the Panel and by its expert
consultants indicates that Hi drogradnjds estinates of direct costs, such
as | abour, equipnent and materials costs, suffered fromthe sane
deficiencies as the claimof its Consortium partner, Enka. These estimtes
were of a limted nature and did not properly take into consideration the
full range of costs associated with conpleting such a |arge, conplex and
difficult project.

262. The Panel finds that Hidrogradnja has underestimated the | abour
required to conplete the Project. The Panel’s expert consultants perforned
an analysis simlar to that perfornmed for Enka's claim using historical
data fromthe Project to estimate the average nunber of work hours that had
been required to conplete particular jobs on the Project. The progress
reports indicate that a substantially larger quantity of work remined to
be performed than Hi drogradnja had used in its | abour cal cul ations.
Simlarly, the Panel finds that Hi drogradnja had omtted fromits

cal cul ations or inaccurately stated a nunber of indirect and general costs
that it would have incurred in the conpletion of the Project.

263. The Panel also finds that Hidrogradnja's |loss of profit calculations
do not take into account a nunber of additional general operating costs,
i ncl udi ng charges that the claimant would have incurred for insurance, the
cost of guarantees, hone office facilities, and advisors and |ocal agents.
Al t hough Hi drogradnj a made provisions for sone of these itenms in its claim
the Panel finds that the majority were ignored or inadequately qualified

264. Further, the record shows that Hidrogradnja had al ready encountered
serious tine delays in the Project. Hidrogradnja does not adequately
support the assunption in its claimthat all the problenms and delays it had
been experiencing prior to the invasion would have been conpletely
anel i orated soon thereafter. At the tine of the invasion, Hidrogradnja
faced rising costs and increasing delays. The Project was already al nost a
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year behind schedule and was falling further behind. Further,

Hi drogradnja’s | oss of profits cal cul ati on does not account for the

addi tional costs it would have incurred in maintaining its construction
operations in this renote geographic region for one or nore years after the
conpl etion date on which the bid was based

265. The evidence also shows that, in addition to the work del ays,

Hi drogradnj a faced nunerous other obstacles to further payments on the
Contract and, thus, to profits. Payments on accepted work had al ready
fallen behind schedule. Moreover, several disputes involving significant
suns had arisen with the Enpl oyer over clainms for additional work.

266. Unli ke Enka, Hidrogradnja had not addressed the problem of financing
costs, having made no arrangenent to sell the PNs issued by the Enpl oyer.

The Panel’s expert consultants have cal cul ated that, over the life of the
proj ect, Hidrogradnja would have incurred financing costs equal to

approxi mately 30 per cent of the total revenue on the Contract.

267. It is also inportant to recall that the cal cul ati ons regarding

Hi drogradnja’ s claimare projected |loss of profits. Thus, the Panel

concl udes that any calculation of the |loss of profits should take into
account the risk inherent in the Project. The Project had al ready been
del ayed by one year, and a | arge nunber of disputed clains renained
outstanding. As a result, Hi drogradnja had not realized any profit on work
conpleted up to the date of the invasion. The evidence submtted by

Hi dr ogradnj a does not indicate that the problens that had occurred up to
the date of the invasion would not have continued after that date. The
Panel finds that in a project operating under such conditions, the risk is
not cal cul abl e by normal neans. The Panel also finds that a specific

al l owance for risk should have been included in H drogradnja s |oss of
profits cal cul ation

268. Further, based on its experience, the Panel finds that profit margins
obt ai nabl e in construction projects such as the Bekhme Dam Project are
quite small. Thus, the 10 per cent reduction in the Contract price agreed
to by Hidrogradnja after the tender had been accepted by the Enpl oyer would
have seriously eroded any profit margin included in the original bid. The
fact that Hidrogradnja went forward with the Project despite such obstacles
to profitability is understandable given the need construction enterprises
such as Hidrogradnja have to retain skilled | abour and to generate cash
flow to service capital equipnment debt.

269. Finally, the conbination of this risk allowance with the understated
costs and the reduction in the Contract price |ead the Panel to the firm
concl usion that Hidrogradnja would not have realized a profit on the

Proj ect.

270. As with Enka’s claimfor |loss of profits, the Panel reconmends no
conpensation for Hidrogradnja s | oss of profits claim
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(c) Costs of letters of qguarantee

271. Hidrogradnja has requested conpensation in the amunt of US$470, 794
for the cost of maintaining letters of guarantee in favour of the Enployer.
Hi drogradnj a made paynents totalling US$470, 794 up to the end of 1992 and
clains that it should receive the costs of maintaining these letters of
guarantee up to that date. |Iraq argues that the costs of the letters of
guarantee are costs that Hidrogradnja was contractually obliged to bear and
that these costs would have been incurred up to the end of the Project,

whi ch woul d probably have continued up to the end of 1992. Thus, in lraq’s
view, the entire quantumof this claimitemwould have been incurred by

Hi dr ogradnj a regardl ess of the invasion.

272. The issue for the Panel to determ ne is whether Hidrogradnja should
have continued to incur these costs. The Panel notes that once the Project
coll apsed as a result of Iraq s actions, there should no | onger have been a
need to maintain the letters of guarantee in favour of the Enployer. The
Panel finds that because performance of the Contract was precluded by
Iraq’s invasion of Kuwait, Hidrogradnja should have been freed fromits
obligation to secure its performance through letters of guarantee. The
Panel further finds that these letters of guarantee were maintai ned because
the Enpl oyer refused to rel ease Hidrogradnja fromits obligations under the
Contract.

273. Further, it is the Panel’s opinion that it would be inequitable for
Iraq to avoid conpensating Hi drogradnja for costs that were necessitated by
Iraq’s intransigence. As discussed nore fully at paragraphs 169-170,

supra, the Panel believes that the Conmi ssion’s jurisdiction to reconmend
conmpensation for continuing costs such as these should end on the date of
the filing of the claim The |osses clainmed in respect of this item
extend, however, only up to 1992. The claimwas filed in 1993. The Pane
therefore recommends conpensation in the amunt of US$470, 794 for the costs
of letters of guarantee.

(d) Project termination costs

274. Hidrogradnja requests conpensation in the ampunt of US$4, 902, 650 for
project term nation costs, conprising wages paid to redundant personne
(US$4, 677,013) and certain head office expenses (US$225, 637).

275. Hidrogradnja requests conpensation in the amount of US$4,677,013 for
wages paid to redundant personnel after their evacuation fromlraq and
return to the former Yugoslavia. The Panel notes that under the then

exi sting applicable |l aw, the returning workers could not be disn ssed

unl ess they found another job. At the time of the collapse of the Project,
Hi drogradnj a had no other mmjor contracts that required additional staff.
The evidence submitted with the claimshows that the redundancy paynents
were made from 1 Septenber 1990 to 1 March 1992 and that the average nunber
of redundant enpl oyees receiving paynments during this period was 909

wor kers, or approximtely 43 per cent of the total nunber of enployees at
the Project site at the time work on the project ceased.
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276. lraq contends that the situation in the former Yugoslavia is
responsi ble for the inability of Hidrogradnja to find work for its
redundant enpl oyees. The evidence before the Panel indicates, however,
that nost of Hidrogradnja's work took place outside the fornmer Yugoslavia.

277. The Panel is of the opinion that the costs clainmed by Hi drogradnja
are in fact a consequence of the then existing | abour I|egislation.

Hi drogradnja made efforts to mtigate this loss by attenpting to find

enpl oyment for these redundant workers, as a result of which approximtely
50 per cent found jobs. The Panel finds, therefore, that the redundancy
paynents were directly caused by the invasion. The Panel is further
satisfied that the remaining redundant enpl oyees who received the
redundancy paynents made no productive contribution to Hi drogradnja. The
Panel therefore recomends conpensation in the anount of US$4, 677,013 for
paynents made to redundant enpl oyees.

278. In addition, Hidrogradnja seeks conpensation in the anmount of
US$225, 637 for the wages paid to headquarters personnel involved in

term nating Hi drogradnjas work on the Project on the ground that the work
of these workers was non-productive and was necessitated solely by the
col | apse of the Project.

279. During the period from 2 August 1990 to the end of July 1991, a
number of enpl oyees at Hi drogradnja’ s headquarters were assigned to the
Project to organi ze and coordi nate the evacuation of the Project site and
to performother tasks related to the collapse of the Project. The total
nunber of enpl oyees so assigned was initially 18, which nunber was
subsequently reduced to 9 by July 1991.

280. In its interrogatories, the Panel requested Hidrogradnja to provide
particulars of the work performed by the headquarters staff involved in
this claimitemand to describe how this work was related to the coll apse
of the Project. In reply, H drogradnja subm tted docunentation that
supported this claim

281. In the Panel’s opinion, it is reasonable to expect that the sudden
and unpl anned col | apse of such a major contract would entail repercussions
for the contractor. The Panel considers that additional personnel expenses
wer e reasonabl e and necessary. The Panel therefore recommends conpensation
in the anbunt of US$225,637 for wages paid to headquarters personnel

282. The Panel recommends total conpensation in the anmount of US$4, 902, 650
for project termnation costs.

3. Oher clains

(a) Evacuation and repatriation

283. Hidrogradnja requests conpensation in the anpbunt of US$1, 603,887 for
the evacuation of alnmost all its staff and their dependants, with the
exception of a skeleton staff required by the Enployer. The evacuation of
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2,116 enpl oyees took place between August and October 1990. |In addition to
the cost of transport, the enpl oyees were paid a per diem all owance, being
the legally mandated m ni mum per di em paynents then required of

Hi drogradnja by the applicable I aw.

284. In its interrogatories, the Panel asked H drogradnja to explain how
the costs cl ai med exceeded the costs that would have been incurred by it in
the normal repatriation of its enployees, assuming the conpletion of work
on the Project would have proceeded as planned. Hidrogradnja provided no
answer to this question, stating instead that the evacuati on was regarded
as a humanitarian necessity and that enpl oyee safety was the only

consi deration. Hidrogradnja also provided no information as to what costs
woul d have been incurred for the normal repatriation of their enpl oyees.

285. lraqg argues in its responses that Hidrogradnja would ultimtely have
been required to repatriate its workers regardless of the invasion and that
therefore repatriation costs should not be conpensabl e.

286. The Panel agrees to sonme extent with Iraq’s argunment. |In the Panel’s
vi ew, Hi drogradnja would undoubtedly have incurred sone costs for the
normal repatriation of its enployees. The Panel’s expert consultants
cal cul ated nornal repatriation costs of US$211, 600, which the Panel finds
to be reasonable. The Panel therefore reconmrends conpensation in the
amount of US$1, 392,287 for evacuation and repatriation.

(b) Unr esol ved di sputes with the Enpl oyer

287. Hidrogradnja requests conpensation in the amount of US$40, 949, 114 for
several itenms that are currently the subject of other proceedi ngs between
the Consortium and the Enpl oyer.

288. Iraq argues that all but one of the additional work clainms should be
rejected as unauthorized. |In addition, Iraq argues that there are a nunber
of jobs that either were not performed or were not performed to Contract
specifications and, therefore, that these anounts should be set-off agai nst
any anmounts that mght be owing to the Consortium

289. These clains are based on the unproven assunption that the Enployer
was |iable and that the pending di sputes woul d have been resolved in favour
of Hidrogradnja. For this reason, the Panel recomrends no conpensation for
unresol ved di sputes with the Enpl oyer.



S/ AC. 26/ 1998/ 13

Page 68
C. Recommendation
Tabl e 12. RECOVMENDED COMPENSATI ON FOR HI DROGRADNJA' S CLAI M
d ai m el enent Cl ai m anpunt Recomrended
(USS$) conpensation
(US$)
1 Project assets in Iraqg on 2 August 1990
l.a Capi tal equi prment 70, 675, 815 29, 558, 787
1.b Spare parts and materials 16, 398, 815 15, 974, 039
l.c Deposits in Iraqi banks 5, 740, 460 -
1.d Loss of safe and contents 114, 398 -
Subt ot al 92, 929, 488 45,532, 826
2 Contract with Iraq
2.a Wor k performed or services provided
2.a.i Labour costs after 2 August 90 3,590, 358 2,754,986
2.a.ii Unanortized prepaid expenses 6, 457, 258 3,699, 476
2.a.ii Unpai d work 185, 318, 866 31, 235, 162
2.b Loss of profits 100, 358, 365 -
2.¢c Costs of letters of guarantee 470, 794 470, 794
2.d Project termnation costs 4,902, 650 4,902, 650
Subt ot al 301, 098, 291 43, 063, 068
3 Ot her cl ai ns
3.a Evacuation and repatriation 1, 603, 887 1,392, 287
3.b Unresol ved di sputes with the
Enpl oyer 40,949, 114 -
Subt ot al 42, 553, 001 1,392, 287
TOTAL 436, 580, 780 89, 988, 181

290. Based on the Panel’s findings regarding H drogradnja s claim the

Panel

recommends t ot al

paragraphs 436 to 442, infra

i nterest

and date of

conpensation in the amunt of US$89, 988, 181. For
determ nati ons of currency exchange rate,

| oss, see
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VI. CLAI M OF OVERSEAS BECHTEL | NCORPORATED
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A. Facts and contentions

291. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. Bechtel’'’s role in the Project

292, At the time of the invasion, Bechtel Corporation and its various
subsidi aries, including Claimnt Bechtel, had over 100 enpl oyees and
dependants involved in a nunmber of construction projects in Iraqg, including
t he Bekhme Dam Proj ect .

293. Bechtel was retained by the Consortium under a Techni cal Assistance
Servi ces Agreenent (“Bechtel Services Agreenent”) entered into between
Bechtel and the Consortium on 29 January 1987 and subsequently nodified by
anmendnent. Bechtel’s role as technical and project management consultant
to the Consortium was specifically mentioned in the negotiations between

t he Enpl oyer and the Consortium

294. As the technical and project managenment consultant to the Project,
Bechtel provided general support and technical advice and service in areas
of common interest to the Consortium This advice and service included
nonitoring the progress of the Consortium s work, preparing invoices and
contract clainms, establishing operating procedures, and rendering technical
assi stance with respect to construction nmethods, as well as coordinating
rel ati ons between the Consortium and the Enpl oyer generally.

2. Contractual relationships

295. As noted above, Bechtel’s relationship to the Project was as a
consultant to the Consortium under the Bechtel Services Agreenent.

Al t hough Bechtel was nentioned in negotiations between the Consortium and
the Enpl oyer, no contractual relationship existed between the Enployer and
Bechtel, and no such relationship is alleged by Bechtel.

3. The collapse of the Project

296. On 2 August 1990, Bechtel had four enployees in Iraq. These

enpl oyees were acconpani ed by three dependants (these seven persons are
collectively referred to as the Bechtel staff). On the day of Iraq’s

i nvasi on of Kuwait, Bechtel chartered an aircraft to evacuate its staff
fromlragq. Bechtel instructed its staff to proceed to Baghdad to neet the
aircraft. Bechtel asserts, however, that its staff were refused exit visas
by the Iraqi authorities. On several occasions after 2 August 1990, Enka
attenpted to intercede and obtain exit visas for the Bechtel staff, but
Enka’ s requests were refused each tine.
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297. Three menbers of the Bechtel staff, a nale enployee and his wife and
daughter, took refuge in the Canadi an Enbassy on 7 August 1990. Each of
these persons ultimately obtained exit visas and left Iragq. On 27 August
1990, the four remmining Bechtel staff were nmoved by the Iraqi authorities

on short notice fromthe Project site to a Baghdad hotel. Shortly after
this nove, the three male enployees in this group were noved again to
various strategic sites in Irag and used as “human shields.” The fenale

dependant in this group received an exit visa and left Iraq shortly after
27 August 1990.

298. The above nentioned three individuals were held by the Iraq
authorities wthout contact with the outside world until they were returned
to Baghdad on 8 Decenber 1990. They received exit visas and left Iraqg on
11 Decenber 1990.

299. Based on advice fromits counsel, Bechtel paid salaries and benefits
to its staff during their detention in Iraq. Bechtel continued to pay its
staff after their repatriation until other work within the Bechte

organi zati on becanme available to them

300. ©One of the Bechtel staff held as a “human shield” was unable to work
following his departure fromlrag as a result of an illness arising from
his detention. Once he had recovered, this enployee still could not
readily be enployed, allegedly as a result of the disruption to Bechtel’s
wor k schedul e caused by the aftermath of the invasion.

301. Bechtel alleges that the suspension of the Project on 20 August 1990
prevented the resunption and conpletion of its Services Agreenent.

4, Bechtel’'s claim

302. Bechtel filed a claimseeking conmpensation in the amount of
US$6, 352,576, which it later reduced to US$6, 192,639, for the | osses
item zed in the follow ng table:

Table 13. BECHTEL'S CLAI M

d ai m el ement d ai m amount
(USS$)

Wage costs 328, 381

Loss of profits 5, 864, 258

TOTAL 6,192, 639

B. Analysis and valuation of Bechtel's claim

303. Bechtel originally requested conpensation in the anmobunt of US$488, 318
for wages and reinbursable costs it alleges were owed to it by the
Consortium The rei nbursable costs include those relating to the salaries
of Bechtel staff held as “human shields” by Irag, which Bechtel asserts the
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Consortiumwas required to pay. |In the original claim Bechtel asserted
that Enka had paid a portion of the anmobunts due and that Hidrogradnja had
paid nothing. In its replies to questions fromthe Panel, however, Bechte

confirmed that Enka has paid the bal ance of the ampbunts due. Bechtel has

t hereby reduced this claimelenent from US$488, 318 to US$328, 381, which is
the anount that Bechtel asserts remains due from Hidrogradnja. The Pane
finds that the docunmentation submitted with the clai msupports the revised
cl ai m anbunt and denonstrates that the work was actually performed and
accepted by the Consortium The Panel therefore recommends conpensation in
t he anpbunt of US$328, 381 for wage costs.

304. Bechtel requests compensation for loss of profits in the amunt of
US$6, 088, 258, which it cal cul ates by adding the contractual earned fee and
t he anended performance fee on the contract work still to be charged. The
fees are an “earned fee” of US$4,943,098 and a “performance fee” of

US$1, 145, 160, thereby totalling US$6, 088, 258. Bechtel has proposed a
deduction of US$224,000 fromthe earned fee to allow for non-reinbursable
over head costs that would have been incurred in conpleting the work,
resulting in an amended anount of USS$5, 864, 258.

305. The earned fee in the amunt of US$4, 943,098 was stated as a fixed
percentage of the Consortiumis billings to the Enployer. The anpunt
projected for the earned fee is supported by the evidence and accords with
the anmpbunt of contract work yet to be perfornmed. The Panel finds that this
cl ai mel enent does not properly account for the non-rei nmbursable costs
Bechtel would have incurred in conpleting the work necessary to realize the
earned fee. Using Bechtel’s records, the Panel’s expert consultants
estimate that Bechtel would have incurred additional, non-reinbursable
costs in the anpbunt of US$988, 620, not the US$224,000 as stated by the

cl ai mant .

306. \While Bechtel’ s position was nore secure than that of the Consortium
the majority of its fees was based on the Consortiunm s billings. However
Bechtel s work was not without risk. Bechtel’s earned fee depended on the
ability of the Consortiumto continue its work. Thus, the Panel finds that
an al l owance of 7.5 per cent of the earned fee for risk, as proposed by its
expert consultants, should be nade and that an assessed reduction of

US$370, 732 is appropriate.

307. As discussed in the Enka and Hi drogradnja clains, the Panel finds
that the Consortium would not have earned a profit on the Contract.

Because the ampunt of Bechtel’'s performance fee was contractually dependent
on the Consortiumearning a profit of at |east 10 per cent, the Panel finds
that Bechtel would not have earned a performance fee under the Contract.

308. Taking into account these deductions of US$988,620 and US$370, 732,
t he Panel recommends conpensation in the ampunt of US$3, 583,746 for the
earned fee portion of |loss of profits.
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C. Recommendati on

Tabl e 14. RECOVMENDED COMPENSATI ON FOR BECHTEL’' S CLAI M

Claimel ement Cl ai m anpunt Recommended
(USS$) conpensati on

(USS$)
Wage costs 328, 381 328, 381
Loss of profits 5, 864, 258 3,583, 746
TOTAL 6,192,639 3,912,127

309. Based on its findings regarding Bechtel’s claim the Panel recomends
total conpensation in the amount of US$3,912,127. For determn nations of
currency exchange rate, interest and date of |oss, see paragraphs 436 to
442, infra.
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VIl1. CLAIM OF ENERGOPRQJEKT
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A. Facts and contentions

310. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. Energoprojekt’s role in the Project

311. In Cctober 1988, Energoprojekt, acting in concert with Dijla
Contracting, its lraqi joint venture partner, entered into a contract
entitled “Agreenent for Consulting Engineering Services (Detail Design and
General Supervision)” (the “Engineering Contract”) with the Enployer. The
Engi neering Contract required Energoprojekt to provide the Enployer with
det ai |l ed desi gn, general supervision, training and other services relating
to the Project. Energoprojekt’s work on the Project was divided under the
Engi neering Contract into three main tasks.

312. Work on the Project commenced in January 1988. Construction was
schedul ed to | ast 84 nonths and to be conpleted in January 1995.
Construction of the Project was to be followed by a two-year mai ntenance
and training period, during which tinme the Consortium and Energopr oj ekt
were to ensure that the Project was functioning properly. Under the

Engi neering Contract, Energoprojekt’s work on the Project was to continue
for a further two years follow ng the maintenance period, during which tinme
Ener gopr oj ekt woul d conplete the training of the Enployer’s staff and
performa safety evaluation of the Project. Energoprojekt’s obligations
under the Engi neering Contract were to continue for 11 years from Cctober
1988.

2. Contractual relationships

313. Under the Engineering Contract, the Enployer was required to pay
Energoproj ekt a fixed price of ID 9,383,241. This price amunted to
US$30, 109, 778. 83 at the Engineering Contract and official Iraqi exchange
rates of ID 1.000 to US$3.208889. The prices for the various el ements of
the work to be perfornmed under the Engineering Contract were listed in an
appendi x to the Engi neering Contract, which was terned the “Bill of
Quantities”.

314. The Engineering Contract required the Enployer to pay approxi mately
57 per cent, or 1D 5,346,769, of the contract price in United States
dollars at the official and contractual exchange rate, which anounted to
approxi mately US$17,157,188. O this anpunt, the Enployer was required to
pay 10 per cent (US$1, 715,719) in cash as an advance paynent and 40 per
cent (US$6, 862,875) in cash as the work progressed.

315. The renmmining 50 per cent (US$8,578,594) of the United States dollar
portion of the contract price was the subject of a “loan” arrangenent
bet ween Ener goproj ekt and the Enpl oyer, in which Energoprojekt agreed to
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“l oan” back to the Enployer the US$8,578,594 that was supposed to be paid
to it on a credit basis as the work progressed. Under the Engi neering
Contract, this credit granted by Energoprojekt to the Enployer was then to
be repaid over five years, starting 18 nonths after the execution of the
Engi neering Agreement. The Enployer was required to nake no paynent in the
first year, then to nake ei ght equal, sem -annual paynents over the
remai ni ng four years. The Enployer agreed to pay 5 per cent interest on
the credit. The Engi neering Contract provides that the Enployer’s credit
obligations were fully guaranteed by the Central Bank of Iraq, although no
guar ant ee docunent issued by the Central Bank is included in the claim

316. The United States dollar advance paynent was to be repaid in 60 equa
i nstal ments by deduction from Energoprojekt’s invoices to the Enployer

317. The Enployer was required to pay the remai ni ng approxi mately 43 per
cent of the contract price, or 1D 4,036,472, in lraqi dinars. Ten per cent
of the Iraqi dinar portion of the price (ID 403,647) was paid to

Ener goproj ekt as an advance paynent, and the remaining 90 per cent (1D
3,632,825) was to be paid in cash as the work progressed.

318. Once work on the Project commenced, Energoprojekt was required to
submit ICs in the Engineering Contract. The ICs reflected the anmount of
wor k on each conponent of the Bill of Quantities perfornmed during the
period covered by the particular 1C in question. The value of the work
descri bed as conpleted in each ICis not equal to the nonthly amunt that
the Enpl oyer was required to pay as the parties had agreed in the

Engi neering Contract that the Enployer woul d nake equal nonthly paynents to
Ener goproj ekt. Energoprojekt alleges that the parties agreed to a paynent
schedul e setting out the nonthly paynents, although no such docunent
appears in the claim The I1Cs were approved by the Enpl oyer’s Resident
Engi neer at the Project Site before being paid, although there was no
requi rement for such approval in the Engi neering Contract.

3. The collapse of the Project

319. Energoprojekt’s statenment of claimaccords with the account of the
Project’s collapse provided by Enka. Like Enka s workers, shortly after
the invasi on Energoprojekt’s workers demanded to be repatriated to their
countries of origin. The bulk of Energoprojekt’s staff was evacuated from
Irag by the end of October 1990. The remining staff departed by January
1991.

4. Energoprojekt’s claim

320. In its original statenent of claim Energoprojekt requested
conpensation in the amount of US$13,803,870. |In reply to interrogatories
fromthe Panel, Energoprojekt revised and resubnitted its claim thereby
reducing its total claimanmount to US$12, 421, 241
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Tabl e 15. ENERGOPRQJIEKT' S CLAI M

d ai m el enent d ai m amount
(USS)

Loss of profits 1,971,565
Loss of Project assets 551, 186
Over heads 936, 783
Unpai d work 5,716, 207
I nt erest 3. 245, 500

TOTAL 12,421, 241

B. Analysis and valuation of Enerqgoprojekt’s claim

1. Loss of profits

321. In its resubmtted claim Energoprojekt requested US$1, 971, 565, for
the profits it asserts it would have earned upon the conpletion of the

Engi neering Contract. The Panel finds that the | oss of profits claim

provi des adequate evidence of the revenues Energoproj ekt expected to earn
under the Engi neering Contract and the costs it expected to incur.

Ener goproj ekt’s own evi dence, however, shows that it had al ready conpl eted
nmost of the profitable elements of the Engineering Contract and that it was
likely to experience substantial |osses over the remaining life of the
contract. The Panel finds that, at the tinme of the invasion, Energoprojekt
had conpleted only a small portion of the work it was required to perform
However, Energoprojekt had already billed the Enployer for over 50 per cent
of the total contract price.

322. Energoprojekt’s evidence shows that its revenues exceeded costs by a
significant margin for the work conpleted prior to the invasion.

Ener goproj ekt could not, however, have mmintained this gross nargin over
the Iife of the Engineering Contract. Energoprojekt’s own evidence shows
that costs woul d have exceeded revenues for the remaining work on the first
task and for the second and third tasks. Further, Energoprojekt’s claim
fails to account for the delays that it had already experienced. Finally,
the claimfails to make any all owance for further delays or other risks
that are inherent in a project such as the Bekhnme Dam Proj ect.
Energoprojekt’s own figures indicate that it would likely have made a net

| oss over the life of the Engineering Contract. Based on that fact, and on
the likely effect of further delays and risks, the Panel finds that

Ener gopr oj ekt has not denonstrated that there was any reasonable
probability of earning a profit on the Engineering Contract. The Pane

t herefore recommends no conpensation for [oss of profits.
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2. Loss of Project assets

323. Energoproj ekt requested US$551, 186 as conpensation for assets it

mai ntai ned at the Project site that were lost after it evacuated the
Project. The Panel finds that the claimfor Project assets is adequately
docunented to the extent of the corrected clai manmunt. Energoprojekt’s
cal cul ati ons do account for accunul ated depreci ation. However, the
depreciation rate enployed was not based on conplete depreciation of the
assets over the life of the Project. The Panel finds that the appropriate
met hod of depreciation to enploy in calculating the claimanmount is one
that would result in the conplete depreciation of the assets over the term
of the Project. Using the figures contained in the evidence submtted by
Ener goproj ekt, therefore, the Panel’s expert consultants determ ned that
Ener goproj ekt’s depreciation cal cul ati ons had the effect of overstating
this claimelement by US$11, 158. After correcting this error, the Panel
reconmends conpensation in the amount of US$540, 028 for | oss of project
assets.

3. Overheads

324. Energoproj ekt requested US$936, 783 in conpensation for overhead
costs. Energoprojekt failed to subnmt appropriate evidence in support of
this claimelement or to establish that the cost of the Project overheads
were a separate, recoverabl e cost under the Engineering Contract.

Ener goproj ekt did not denonstrate that there was any affirmative allocation
of costs to Project overheads as part of its cost structure. The Pane
finds therefore that Energoprojekt had no expectation of recovering these
costs fromthe fees paid to it by the Enployer. Energoprojekt has declined
to submt appropriate supporting evidence, despite specific requests to do
so. The Panel therefore recomends no conpensation for overheads.

4, Unpai d work

325. Energoprojekt also requests conpensation in the anpunt of

US$5, 716, 207 for work that had been conpleted and invoiced to the Enployer
but which remai ned unpaid on 2 August 1990. The Panel finds that this
claimelenment is supported by invoices in the amunt stated. O these
unpai d i nvoices, however, invoices with a stated val ue of US$2, 923,422 are
based on work perfornmed prior to 2 May 1990. For the reasons expressed in
par agraphs 79-81, supra, the Panel reconmends conpensation in the amunt of
US$2, 792, 785 for unpaid work.

5. | nt er est

326. Energoproj ekt clained US$3, 245,500 as interest on anounts owed to it
by the Enployer. As noted at paragraph 233, supra, the Panel will not
consider clainms for interest on the principal amunt of awards at this
time. The Panel therefore reconmmends no compensation for interest.
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C. Recommendati on

Tabl e 16. RECOMVENDED COVPENSATI ON FOR ENERGOPRQIEKT' S CLAI M

d ai m el ement d ai m amount Recomrended
(USS$) conpensati on
(USS)
Loss of profits 1,971, 565 -
Loss of Project assets 551, 186 540, 028
Over heads 936, 783 -
Unpai d work 5,716, 207 2,792,785
I nt erest 3. 245, 500 -
TOTAL 12,421, 241 3,332,813

327. Based on its findings regarding Energoprojekt’s claim
reconmends total conpensation in the amount of US$3, 332, 813.

determ nati ons of currency exchange rate,
paragraphs 436 to 442, infra

i nterest

and date of

| oss,

t he Panel
For

see
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Vill. CLAIM OF GEOSONDA
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A. Facts and contentions

328. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. GCeosonda’'s role in the Project

329. In March 1988, Geosonda and its partner, Geoi npenjering, entered into
an Agreement on Execution of Grouting Wirks (the “Grouting Contract”) with
Hi drogradnja. The Grouting Contract required Geosonda and Ceoi npenjering

to conplete drilling, grouting and related work on the Project. Geosonda’s
specific responsibilities included geol ogi cal exploration work, which had
not been compl eted by the date of the invasion. |In March 1988, Ceosonda

and Geoi npenjering also entered into another agreenment which governed the
rel ations between them In this contract, the parties agreed to divide the
wor k under the Grouting Contract between them Ceosonda alleges that it
woul d have earned |ID 12,281, 444. 500 under these contracts.

330. Ceosonda agreed to paynment terns simlar to those of its contractor,
Hi drogradnj a, according to which it was entitled to a share of

Hi drogradnj a’s paynents fromthe Enployer. Geosonda submitted ICs to

Hi drogradnja, which in turn submtted its owmn ICs to the Enployer that
covered, anong other costs, the work perforned by Geosonda. Geosonda was
then paid after receipt of paynment by Hi drogradnja. The paynments were

di vi ded: Geosonda received 50 per cent in cash (20 per cent in United
States dollars and 30 per cent in Iraqi dinars) and 50 per cent in the form
of PNs. This paynment arrangenent had the effect of delaying Geosonda’s
paynments until Hidrogradnja received paynment for the work done by CGeosonda
and i nvoi ced by Hidrogradnja.

2. The coll apse of the Project

331. Ceosonda’s statement of claimaccords with the account of the
Project’s collapse provided by Enka. Like Enka s workers, shortly after
the invasi on Geosonda’ s workers demanded to be repatriated to their
countries of origin. Al of Geosonda's staff, except for one worker, were
evacuated fromlraqgq by the end of Septenber 1990.

332. Ceosonda attributes its losses to the activities of insurgents at the
Project site after the Iraqi mlitary ceased to control the area

Geosonda’s evidence is simlar to the evidence produced by Enka regardi ng
the efforts taken to secure the Project site and the |ooting and
destruction that followed the evacuation by the Consortiumand its
subcontractors. Ceosonda notes, however, that it was unable to verify the
state of the Project because the area of the Project site was closed to
civilians.
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3. Ceosonda’'s claim
333. In July 1994, Geosonda filed a claimseeking conpensation in the
amount of US$11, 787,441 for the losses |isted bel ow
a. | ost profits Geosonda alleges it would have earned had it not

been prevented fromcarrying out its work (US$5, 511, 928);

b. an anount retained by the Enployer, which would have been
rel eased upon the conpletion of Geosonda’s work (US$220, 711);

C. over head expenses, which Geosonda alleges it would have
anortized over the life of the Project, but which it clainms it
was unable to anprtize as a result of the interruption of its
wor k (US$556, 316) ;

d. the cost of repatriating Geosonda’s staff, excluding those
costs that were paid by Geosonda’s prine contractor
(US$26, 067) ;

e. the residual value of certain plant, tenporary facilities and
mat eri als, which Geosonda alleges it was unable to renove from
the Project site after the invasion (US$1, 371, 129);

f. the anpbunt owed for work perforned by Geosonda that was unpaid
as of the date of the invasion (US$692, 359);

g. certain mscellaneous costs (totalling US$1, 050, 699) including
the value of goods in transit for the Project site as of the
date of the invasion (US$155, 259), cost of additional
protection for the Project site (US$125,410), salaries paid to
staff pending their reenploynent (US$750,030), and the costs of
cl ai m preparation (US$20, 000); and

h. i nterest on the principal anpunt of the claim(US$2, 358, 232).

B. Analysis and valuation of Geosonda’'s claim

334. For purposes of its analysis, the Panel grouped the claimelenments by
the substantive nature of the loss. The Panel’s analysis of each of these
claimelenents is contained in the follow ng paragraphs. The Panel does
not address clains for interest (see paragraph 233) or claimpreparation
costs (see paragraph 358).
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Table 17. GEOCSONDA' S CLAI M

C ai m el ement d ai m amount
(USS$)

Loss of Project assets 1,371,129
Goods in transit 155, 259
Loss of profits 5,511, 928
Project term nation costs 901, 507
Unanortized expenses 556, 316
Unpai d wor Kk 913, 070
I nt erest 2,358, 232
Cl ai m preparation costs 20, 000

TOTAL 11,787,441

1. Loss of Project assets

335. Ceosonda requests conpensation in the amount of US$1, 371,129 for the
| oss of certain Project assets, which it clains to be the residual value of
certain plant, tenporary facilities and materials. GCeosonda alleges it was
unable to renove these Project assets fromthe Project site after the

i nvasi on. For the capital equi pnent, CGeosonda cal cul ated the clai m anount
by subtracting the ampbunt of accunul ated depreciation fromthe acquisition
cost of the equi pnent at issue. Geosonda cal culated the claimanount for
the spare parts and naterials by subtracting the cost of those materials

al ready consunmed in the work up to 2 August 1990

336. The Panel finds that this claimelenment is adequately docunented.

The evidence submitted by Geosonda establishes that the assets were | ocated
in lraq on the date of the invasion. The invoices provided | end support to
CGeosonda’ s cost figures. The Panel further finds that CGeosonda has
accurately calculated the cost of the spare parts and materials consuned up
to the date of the invasion

337. The Panel finds, however, that the depreciation rate enployed by
Geosonda has overestimated the residual value of the equipnent. The Pane
has determ ned that the appropriate depreciation rate is one that would
result in the conplete depreciation of the equipnment over the life of the
Project. As a result, the Panel finds that a further reduction of

US$12, 978 shoul d be made for depreciation as suggested by its expert
consultants. The Panel therefore reconmends conpensation in the amunt of
US$1, 358, 151 for | oss of project assets.

2. oods in transit

338. Ceosonda requests conpensation in the ambunt of US$155, 259 for the
value of goods in transit to the Project site on the date of the invasion.
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Ceosonda all eges that these goods were never delivered to the Project and
that their loss is the result of the invasion. The Panel finds that
CGeosonda’s claimfor goods in transit is not adequately docunmented. No
proof is offered as to the ownership of nost of the goods listed in the
statenent of claim nor is any explanation offered as to why the goods were
never delivered or recovered. The Panel therefore recommends no
conpensation for goods in transit.

3. Loss of profits

339. Ceosonda requests conpensation in the anmpbunt of US$5, 511,928 for |oss
of profits it alleges it would have earned on the Gouting Contract had it
not been prevented fromconpleting its work. GCeosonda all eges that,
according to its projections made after the Gouting Contract was signed
but before commencenment of the work, it expected to achieve a profit margin
on the Grouting Contract of approximately 25 per cent of revenues. The
ambunt Ceosonda actually cl aims, however, is a net profit of 15 per cent on
the value of the Grouting Contract work that remined. Geosonda does not
directly explain the reason for the apparent decrease, although it does
suggest that the 15 per cent rate provides for unspecified “contingencies.”

340. The Panel finds that Ceosonda’ s profit cal cul ati ons make no specific
al l owance for risk. At the tine of the invasion, the Project was al ready
del ayed by al nost one year. The Enployer was late in supplying critical
materials and services to the Consortium There is no evidence that these
del ays woul d have been aneliorated. Further, the harsh climte and
geography, the renote location, the limted infrastructure and the hostile
| ocal popul ation all conbined to create a highly risky environnment for
construction work. The Panel finds that any cal cul ati on of expected profit
on a contract related to the Project must make an all owance for such risk

341. The Panel finds that CGeosonda’ s revenue and cost projections are
generally supported by the Grouting Contract, the agreement with

Ceoi npenj ering and the supporting docunentation. Geosonda’s profit

proj ections, however, do not account for CGeosonda s probable financing
costs. Because of the paynent terns of the G outing Contract, CGeosonda was
essentially required to finance a substantial portion of the work itself.
Nowhere in the Geosonda docunentation are these financing costs identified
or addressed. The Panel’s expert consultants estimate that CGeosonda woul d
have incurred US$1, 367,287 in additional financing costs up to the

compl etion of the Grouting Contract as a result of borrow ngs agai nst the
PNs issued by Hidrogradnja. The Panel finds that the claimfor |oss of
profits should be reduced by this anount.

342. As noted above, the Panel finds that any claimfor |oss of profits
nmust take into consideration the project risk inherent in projects such as
the one at issue (see paragraph 159, supra). Although the Cl aimant did not
make a specific deduction for project risk, the Panel finds that the
reduction from25 to 15 per cent in anticipated profit margi n made by
CGeosonda for “unspecified contingencies” is adequate to account for
Geosonda’s risk on the Project.
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343. The Panel finds that the claimanount of US$5,511, 928 shoul d be
reduced by the ampunt of the omtted financing costs of US$1, 367,287 and
therefore recommends conpensation in the amunt of US$4, 144,641 for |oss of
profits.

4. Project ternmi nation costs

344. Ceosonda requests conpensation in the ampbunt of US$901, 507 for
Project term nation costs, consisting of salaries paid to repatriated
wor kers, costs relating to site protection and costs of evacuating its
wor kers fromlrag.

(a) Salaries

345. Ceosonda requests conpensation in the ampbunt of US$750, 030 for
salaries paid to its repatriated workers fromthe tinme of the coll apse of
the Project until the workers found new enpl oynent. Geosonda all eges that
it was required to nmake these paynments under the applicable aw. Geosonda
provi ded evidence of the staff involved and the wages paid to them during
their redundancy periods. In reply to questions fromthe Panel, Geosonda
submitted further evidence of its |egal obligation to make these paynents.
The Panel finds that redundancy payments such as those that were nade by
Ceosonda are conpensable. The Panel also finds that this claimitemis
supported by adequate evidence and therefore reconmends conpensation in the
amount of US$750,030 for salaries paid to repatriated workers.

(b) Site protection costs

346. Ceosonda requests conpensation in the ampbunt of US$125, 410 for the

| abour costs involved in protecting the assets that were |left behind at the
Project site. The Panel finds that Geosonda provi ded docunentati on which
adequat el y supported this claimelenent, although it used an i nappropriate
rate of exchange when calculating the United States dollar value of the
claim After adjusting the exchange rate, the Panel recomends
conpensation in the amount of US$106,910 for site protection costs.

(c) Evacuation costs

347. Ceosonda requests conpensation in the anpunt of US$26,067 for the
costs of evacuating its workers follow ng the invasion. Geosonda did not,
however, provide requested docunentation on its evacuation costs. The
Panel finds that the evidence which was submtted indicates that part of
Ceosonda’ s evacuation costs was paid by others and that it woul d have been
required ultimately to bear the costs of repatriation in any event. The
Panel therefore recomends no conpensation for evacuation costs.

348. The Panel recommends conpensation in the amunt of US$856, 940 for
Project term nation costs.



S/ AC. 26/ 1998/ 13
Page 87

5. Unanortized expenses

349. Ceosonda requests conpensation in the ampbunt of US$556, 316 for
overhead expenses that it alleges it would have anortized over the |ife of
the Project. The evidence submitted in support of the unanortized work

cl ai m shows that the costs involved were post-contract costs. However, the
docunents do not fully support the ampunts clainmed. In reply to
interrogatories fromthe Panel, Geosonda revised sone of the figures and
submitted additional evidence. This evidence was in |arge part

untransl ated and does not support all the costs included. The Panel finds
that conponents of this claimelement with a clainmed value of US$245, 352
are not adequately supported by the evidence subnmtted. Therefore, the
Panel recomrends conpensation in the amount of US$310, 964 for unanortized
expenses.

6. Unpaid work

350. Ceosonda requests conpensation in the amobunt of US$913, 070 for unpaid
work. This elenent of the claimis conposed of US$692, 359 for unpaid ICs
and PNs and US$220, 711 for noney retained by the Enployer and not rel eased
to Hidrogradnja for paynent to Geosonda.

(a) Unpaid ICs and PNs

351. The unpaid ICs and PNs portion of the unpaid work claimel enent
consists of 1Cs issued in respect of work performed prior to the invasion,
for which Geosonda alleges that it has not been paid, and PNs for which
Geosonda alleges it has never received paynent.

352. The evidence in support of the unpaid ICs and PNs claimitem which
was submitted together, is neither clear nor conclusive. Although there is
adequat e support for nost of the amounts included, the Panel finds that
conponents of the unpaid ICs and PNs claimitemw th a value of US$67, 645
are not adequately supported by evidence.

353. In addition, US$58,802 was incurred in respect of work perforned
prior to 2 May 1990. For the reasons expressed in paragraphs 79-81, supra
t he Panel recommends conpensation in the ampunt of US$565,912 for the
unpaid I Cs and PNs.

(b) Retention noney

354. Ceosonda al so requests US$220, 711 in conpensation for unpaid
retenti on noney withheld by the Enployer from Hi drogradnja and, therefore,
from Geosonda

355. The Panel finds that the evidence establishes: the anmpunt retained;
the currency in which these amobunts were due; and that no payment of the
withheld retenti on noney was made to Geosonda. For the reasons expressed

i n paragraphs 135-141, the Panel determ nes that CGeosonda is entitled to 25
per cent of the total anpunt of the retention noney w thheld by the
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Enpl oyer. The Panel therefore recomends conpensation in the amunt of
US$55, 178 for retenti on noney.

356. The Panel recommends conpensation in the amunt of US$621, 090 for
unpai d worKk.

7. lnterest
357. Ceosonda requests US$2, 358,232 as conpensation for interest on the
princi pal anpbunts that it claims are owed to it. As noted in paragraph

233, supra, the Panel will not address clains for interest.

8. Claimpreparation costs

358. Ceosonda requests conpensation in the anpunt of US$20,000 for the
costs of preparing the claim The Governing Council has directed the
panel s of Comm ssioners not to consider claimpreparation costs at this
time. Therefore, the Panel nmkes no reconmendation for claimpreparation
costs.

C. Recommendati on

Tabl e 18. RECOMMENDED COVPENSATI ON FOR GEOSONDA' S CLAI M

d ai m el ement Claim Recomrended
anmpunt conpensation
(US$) ( US$)
Loss of Project assets 1,371,129 1, 358, 151
Goods in transit 155, 259 -
Loss of profits 5,511, 928 4,144,641
Project term nation costs 901, 507 856, 940
Unanortized expenses 556, 316 310, 964
Unpai d work 913, 070 621, 090
I nt erest 2,358, 232 -
Cl ai m preparation costs 20, 000 -
TOTAL 11,787,441 7,291, 786

359. Based on its findings regarding Geosonda’s claim the Panel
reconmends total conpensation in the amount of US$7, 291, 786. For

determ nations of currency exchange rate, interest and date of |oss, see
paragraphs 436 to 442, infra
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| X.  CLAIM OF GEO NpENJERI NG
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A. Facts and contentions

360. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. GCeoinpenjering’'s role in the Project

361. In March 1988 Geoi npenjering and its partner, Geosonda, entered into
the Grouting Contract with Hidrogradnja (see paragraphs 329-330, supra).

2. The coll apse of the Project

362. At the tinme of the invasion, the Project was reaching the stage where
Ceoi npenj ering and Geosonda were actively involved, and Geoi npenjering was
increasing its comm tnment of workers and materials to the Project.

363. Ceoinpenjering’ s statenent of claim while not particularly detailed,
accords with the account of the Project’s collapse provided by Enka and
Geosonda. Like Enka’s workers, shortly after the invasion CGeoinpenjering s
wor kers dermanded to be repatriated to their countries of origin.

Ceoi npenjering’s staff was evacuated fromlraq by the end of Septenber

1990. Ceoinpenjering asserts that this evacuati on was caused by the nutiny
of the workers. The Panel finds that the evidence submitted by other
Claimants is generally consistent with this assertion.

364. Ceoinpenjering’ s |osses allegedly flow fromthe disruption of the
Grouting Contract, and the departure of Geoinpenjering’ s staff fromlraq
followi ng the invasion. GCeoinpenjering alleges it was put to certain
expenses, lost certain assets and could not continue performng its
contractual obligations because of this disruption and departure. Unlike
its partner in the Gouting Contract, CGeosonda, Geoinpenjering does not
claimfor unpaid ICs, PNs and retention noney.

3. Geoinpenjering’s claim

365. In March 1994, Geoinpenjering filed a claimseeking conpensation in
t he anpbunt of US$2,592,314 for the | osses |isted bel ow

a. | abour expenses incurred after 2 August 1990 (US$185, 372);

b. evacuati on expenses, being the cost of repatriating workers
fromlrag to Bosnia and Herzegovi na after 2 August 1990
(US$43, 900) ;

C. wages paid to redundant workers upon their return to Bosnia and
Her zegovi na for which Geoinpenjering did not receive productive
wor k (US$255, 519);
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d. t he bal ance as at the date of the invasion of certain Iraqi
di nar accounts in Iraqi banks (US$116, 964);

e. the unanortized cost of certain rental housing acquired by
Ceoi npenjering in Msul, Iraq, the nearest nmajor Iraqi
settlement to the Project site (US$33,112);

f. the value of certain equipnent |left at the Project site after
Geoi npenjering’ s evacuation fromlraqg (US$1, 484, 722); and

g. the value of certain spare parts, construction and ot her
materials left at the Project site after Ceoinpenjering s

evacuation fromlraq (US$472, 725).

B. Analysis and val uation of Geoinpenjering s claim

366. For the purposes of its analysis, the Panel grouped the claim
el ements by the substantive nature of the |oss. The Panel’s analysis of
each of these claimelements is contained in the paragraphs that follow.

Table 19. GEO NpENJERI NG S CLAI M

d ai m el ement d ai m amount
(USS)

Loss of Project assets 2,074,411

Project term nation costs 299, 419

Unpai d | abour costs 185, 372

Unanortized expenses 33,112

TOTAL 2,592 314

1. Loss of Project assets

367. Ceoinpenjering requests conpensation in the anmobunt of US$2, 074, 411
for Project assets lost after the evacuation of its workers fromthe
Project site. This claimconsists of equipnent (US$1, 484,722), spare parts
and materials (US$472,725) and bank deposits (US$116, 964).

(a) Equipnment

368. Ceoi npenjering requests conpensation in the anmount of US$1, 484, 722
for the value of equipment left at the Project site after the evacuation,
alleging that all of the equipnent in question was destroyed or otherw se
lost. In support of this claimitem GCeoinpenjering submtted a limted
nunber of copies of invoices and storehouse receipts, along with a | edger
setting out for each piece of equipnment, inter alia, its description, date
in service, acquisition cost in lraqi dinars, annual anortization rate,
total anortization, and anortized value as of 31 July 1990.
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369. In reply to questions fromthe Panel, Geoi npenjering provided

addi tional supporting docunentation regarding the existence of the

equi prment and its presence in Iraq, as well as data regardi ng service
dates. The Panel finds that the evidence submtted with the claim
adequat el y supports the nunbers, acquisition costs and service dates of the
equi pnment in this claimitem

370. The Panel finds, however, that the depreciation rate enpl oyed by

Ceoi npenj eri ng has overestimated the individual value of the equipment.

The Panel has determ ned that the appropriate depreciation rate is one that
woul d result in the conplete depreciation of the equipment over the life of
the Project. As a result, the Panel finds that a further reduction of
US$438, 609 shoul d be nade fromthe claimanopunt for depreciation and

t herefore recommends conpensation in the amunt of US$1, 046,113 for

equi prent .

(b) Spare parts and materials

371. Ceoinpenjering also requests conpensation in the amunt of US$472, 725
for quantities of construction materials, spare parts and related itens
that were abandoned at the Project site. The Panel finds that the evidence
supports this claimitem Geoinpenjering maintained a detail ed system of
accounting for these materials, which tracked the materials’ inport into
Irag, storage at the site and use on the Project. However, the productive
work follow ng the invasion probably required the use of sone of these
supplies in that work. In reply to questions fromthe Panel

Ceoi npenj eri ng acknow edged that sonme productive work was perforned. For
this reason, the Panel recomends reducing this claimitem by US$91,579 to
account for the proportion of supplies that would have been used in this
further work. The Panel therefore recomends conpensation in the anmount of
US$381, 146 for spare parts and naterials.

(c) Bank deposits

372. Ceoinpenjering requests conpensation in the anmount of US$116, 964 for
Iragi dinar deposits at an Iraqi bank. Although Geoi npenjering supports
this claimw th docunents denonstrating the deposits, it does not actually
all ege the I oss of these funds. The inadequacy of such bank deposit clains
is discussed nore fully at paragraphs 214-216, supra. The Panel finds that
clains for Iraqi dinar bank deposits are not conpensable in the absence of
a specific contractual obligation on the part of the Enployer or Iraq both
to permt the conversion of the dinar deposits into a convertible currency
and to allow the export of such converted funds. The Panel finds that

Ceoi npenjering’s claimdoes not allege such facts. Therefore, the Panel
recomrends no conpensation for bank deposits.

373. The Panel recommends conpensation in the ampunt of US$1, 427, 259 for
| oss of Project assets.
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2. Project ternination costs

374. Ceoinpenjering requests conpensation in the anmount of US$299, 419 for
costs related to the term nation of the Project, which include wages paid
to redundant workers (US$255,519) and the costs of evacuating those workers
(US$43, 900) .

(a) Wages paid to redundant workers

375. Ceoi npenjering seeks conpensation in the amunt of US$255,519 for
wages paid to workers left idle by the collapse of the Project, alleging
that the applicable law made it illegal to disnm ss these workers

Ceoi npenjering alleges that it was required to pay these workers, legally
classified as workers “waiting to be assigned”, a nmonthly allowance and
their social and health insurance prem umns.

376. Ceoinpenjering submtted copies of the payrolls for these workers,
fromwhich it is possible to identify the workers and the amobunts paid to
them The Panel finds that the evidence shows that Geoinpenjering paid
these workers between September 1990 and March 1992. Further, the Pane
finds that there is sufficient evidence that Geoi npenjering attenpted to
find alternative enploynent for these workers. The Panel finds that this
cost is conpensable and therefore reconmends conpensation in the amunt of
US$255, 519 for wages paid to redundant workers.

(b) Evacuation costs

377. Ceoinpenjering al so seeks conpensation in the anpunt of US$43, 900 for
the cost of evacuating its Project site workers. |t appears that

Geoi npenjering is alleging that it still owes the balance to its evacuated
wor kers. However, the Panel finds that the record suggests that

Hi drogradnja paid the costs of evacuating Geoi npenjering s workers,

i ncludi ng the per diem paynents mandated by the applicable law. Having
found that this claimitemis not supported by evidence, the Pane
recomrends no conpensation for evacuation costs.

378. The Panel recommends conpensation in the amunt of US$255,519 for
Project termnation costs.

3. Unpaid | abour costs

379. CGeoi npenj ering requests conpensation in the anmobunt of US$185, 372 for
wages paid to its Project site workers after the invasion and for the cost
of feeding these workers. All of these expenses were incurred in August
and Septenber 1990.

380. In support of its claimfor wages, Geoinpenjering submtted copies
of its pay register for the relevant nmonths. In support of its claimfor
food costs, Geoinpenjering offers a detailed estimation of its food costs.



S/ AC. 26/ 1998/ 13
Page 94

381. Ceoinpenjering originally alleged that its workers did not perform
any productive work in exchange for the wages and food. The statenent of
cl ai m of Geoi npenjering s partner, Geosonda, however, suggests, that

Geoi npenjering continued to performsonme work on the Project after 2 August
1990. In reply to interrogatories fromthe Panel, Geoinpenjering

acknow edges that sone productive work was perfornmed during the period
followi ng the invasion. The Panel’s expert consultants, using informtion
supplied by Geoinpenjering in its replies, calculated that US$58,569 of its
claimelenent relates to productive work performed in August 1990. The
Panel therefore recomends conpensation in the anount of US$126, 803 for
unpai d | abour costs.

4, Unanprtized expenses

382. Ceoinpenjering requests conpensation in the anmount of US$33,112 for
unanortized expenses relating to prepaid housing costs Geoi npenjering
incurred for its workers. The Panel finds that this claimelenent is
adequat el y docunented, and therefore recomends conpensation in the anpount
of US$33,112 for unanorti zed expenses.

D. Recommendation

Tabl e 20. RECOMMENDED COVPENSATI ON FOR GEO NpENJERI NG S CLAI M

Clai m el enent Claim Recomended
anount conpensation

(US$) (US$)
Loss of Project assets 2,074,411 1,427, 259
Project term nation costs 299, 419 255, 519
Unpai d | abour costs 185, 372 126, 803
Unanortized expenses 33,112 33,112
TOTAL 2,592, 314 1,842,693

383. Based on its findings regarding Geoinpenjering’ s claim the Pane
reconmends total conpensation in the amount of US$1, 842, 693. For

determ nations of currency exchange rate, interest and date of |oss, see
paragraphs 436 to 442, infra
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X.  CLAIM OF C VIL ENG NEERI NG | NSTI TUTE OF CROATI A



S/ AC. 26/ 1998/ 13
Page 96

A. Facts and contentions

384. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. Civil Engineering’s role in the Project

385. In March 1988 Geosonda and its partner, Ceoinpenjering, entered into
the Grouting Contract with Hi drogradnja discussed at paragraphs 329-330,
supra. Geosonda then engaged Civil Engi neering under an agreement entitled
Contract for the Geol ogical Investigation Wrks on the Bekhne Dam Proj ect
(the “Civil Engineering Contract”) under which Civil Engineering was
required to performcertain technical services for Geosonda, prinmarily
civil engineering tasks related to the grouting work to be performed by
Geosonda.

386. Civil Engineering has produced transl ated excerpts fromthe Civi

Engi neering Contract. These excerpts do not indicate the date that the
Civil Engineering Contract was executed or becane effective. However, the
Panel does not consider this to be a material deficiency because Civi

Engi neering does not seek conpensation for |loss of profits or other |osses
that would require the Panel to discount future paynents.

387. Under the Civil Engineering Contract, the Claimnt was to be paid a
fixed price of ID 238,208.992. This price amunted to US$764, 386.21 at the
official lragi exchange rate of ID 1.000 to US$3.208889, which was al so the
rate agreed on in the Consortium s Contract with the Enployer, the terns of
whi ch were incorporated into the Civil Engineering Contract.

2. The coll apse of the Project

388. At the tinme of the invasion, the Project was reaching the stage where
Geosonda and Ceoi npenjering were becom ng actively involved. It appears
based on the translation of the single invoice rendered by Civi

Engi neering to Geosonda, that at the time of the invasion, the C ai mant was
still to performthe bulk of its work under the Civil Engineering Contract.
Civil Engineering had billed Geosonda for a total amount of ID 23, 241. 740.
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3. Civil Engineering’s claim

389. In Decenber 1993, Civil Engineering filed a claimseeking
conpensation in the amount of US$269, 771 for the |losses included in the
tabl e bel ow

Table 21. CIVIL ENG NEERI NG S CLAI M

C ai m el ement d ai m amount
(US$)

Unpai d work 74, 580
Loss of Project assets 9,277
Goods in transit 119, 814
Unanortized expenses 47,100
Project term nation costs 19, 000

TOTAL 269, 771

B. Analysis and valuation of Civil Enqgineering s claim

1. Unpaid work

390. Civil Engineering requests conpensation in the amunt of US$74, 580
for work performed for, and billed to, Geosonda, for which it alleges it
was never paid.

391. In support of its claim Civil Engineering submtted only a certified
transl ation of an invoice to Geosonda in the amunt of the claim The
actual invoice was not submitted. The Panel finds that Civil Engineering
has offered no proof of whether the work referred to in the transl ated

i nvoi ce was accepted by Geosonda.

392. Ceosonda’s own records, however, confirmthe invoice on which Civi
Engi neering bases the unpaid invoice claimin the amount of US$61, 942.
Taking into account the state of the evidence and Civil Engineering s
miniml replies to the interrogatories posed, the Panel finds that
conpensation for the unpaid work claimshould be linited to the anmount that
is supported by the evidence submitted by Civil Engineering s enployer,
Ceosonda. The Panel therefore recomends conpensation in the anount of
US$61, 942 for unpaid work.

2. Loss of Project assets

393. Civil Engineering requests conpensation in the amunt of US$9, 277 for
assets that were manufactured by it in Croatia and transported to the
Project site. It alleges that these assets were |ost when the site was
abandoned.
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394. The Project assets loss is sufficiently docunented. The assets were
new y-delivered to the Project site as of 2 August 1990. For that reason
the Panel does not assess any reduction for depreciation and recomrends
conpensation in the amount of US$9, 277 for | oss of Project assets.

3. oods in transit

395. Civil Engineering requests conpensation in the amunt of US$119, 814
for certain equipnment that it alleges was specifically manufactured for the
Project. The goods in transit identified in the claimwere actually stil
in Croatia at the tinme of the invasion. Civil Engineering has subnitted
evi dence of the costs of manufacturing these itenms. |In addition, Civi

Engi neering has cal cul ated the cl ai m amobunt by suggesting a reduction in
the cost of manufacture to account for the portion of the equi pment that
coul d be used el sewhere. However, the Panel finds that Civil Engineering
has not expl ai ned why nmuch of the equi pment could not be used in other
applications, despite a request fromthe Panel for such expl anation.

396. In the absence of any appropriate evidence in support of Civi

Engi neering’ s assertion that this equiprment had no other uses and coul d not
be sold, the Panel finds that this claimelenent is not conpensable. The
Panel therefore recomends no conpensation for goods in transit.

4, Unanprtized expenses

397. Civil Engineering requests conpensation in the amunt of US$47, 100
for certain prelimnary costs incurred in Zagreb, which it alleges would
have been anortized over the life of the Project. The unanortized expenses
cl ai mel enent has al nbst no supporting docunentation, although the Panel
specifically requested Civil Engineering to augnent the docunentary record.
The Panel agrees that Civil Engineering incurred sone costs which could be
anortized in relation to the Project. However, it is inmpossible to
determ ne fromthe evidence submtted the portion of the claimanount that
is conpensable. Further, the Panel finds that none of these costs were
anortized against the work actually performed prior to the coll apse of the
Project. Finally, the Panel finds that sone of the unsupported claim
anpbunts are greater than simlar costs in other clainms. The Pane
therefore recommends no conpensation for unanortized expenses.

5. Project ternination costs

398. Civil Engineering requests conpensation in the amunt of US$19, 000
for | ost wages and evacuation costs allegedly caused by the coll apse of the
Project. This claimelenent consists of a claimfor wages due from
CGeosonda for non-productive work necessitated by the term nation of the
Project and for the costs of evacuating Civil Engineering s personnel.

399. The Panel finds that the evidence adequately supports the claimfor
| oss of wages due from Geosonda, which Civil Engineering val ued at

US$15, 000. The Panel therefore recommends conpensation in the anount of
US$15, 000 for | oss of wages.
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400. In contrast, the Panel finds that the costs of repatriation of Civi
Engi neering’s workers are not fully docunmented, although the assertion that
they were evacuated is credi ble. Because of the mninml anmount clainmed and
the fact that Civil Engineering did evacuate its workers, the Pane
recommrends conpensation in the anount of US$4, 000 for repatriation.

401. The Panel therefore recomrends conpensation in the anpunt of
US$19, 000 for Project term nation costs.

C. Recommendati on

Tabl e 22. RECOMMENDED COMPENSATI ON FOR CIVIL ENG NEERI NG S CLAI M

d ai m el ement Claim Recomrended
anount anount
(USS) (USS$)
Unpai d work 74, 580 61, 942
Loss of Project assets 9,277 9,277
Goods in transit 119, 814 -
Unanortized expenses 47,100 -
Project term nation costs 19, 000 19, 000
TOTAL 269, 771 90, 219

402. Based on its findings regarding Civil Engineering' s claim the Pane
reconmends total conpensation in the amobunt of US$90, 219. For

determ nations of currency exchange rate, interest and date of |oss, see
par agraphs 436 to 442, infra
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Xl. CLAIM OF KONSTRUKTOR
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A. Facts and contentions

403. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. Konstruktor’'s role in the Project

404. Konstruktor was a | abour subcontractor to Hi drogradnja and was
engaged in the preparation of underground concrete works. Pursuant to an
agreenent between Konstruktor and Hi drogradnja dated 9 March 1988,

Hi drogradnj a was responsi ble for the wages, food, acconmmmpdation, travel and
benefits of Konstruktor’s workers. Under the agreenent, Konstruktor was
entitled to receive an 11 per cent profit margin on the actual |abour

costs.

2. The coll apse of the Project

405. Konstruktor provides little detail about the effects of the invasion
on the Project. Nonetheless, Konstruktor does allege that its workers |eft
the Project site after the suspension of construction operations.
Konstruktor further alleges that after the repatriation of its workers, it
was unable to find productive work for them As a result, Konstruktor
alleges that it was required under the applicable law to conti nue wage
paynents to the repatriated workers for six nonths.

3. Konstruktor’'s claim

406. I n Decenmber 1993, Konstruktor filed a claimseeking conpensation in
t he amount of US$506, 197 for the | osses included in the table bel ow

Tabl e 23. KONSTRUKTOR' S CLAI M

d ai m el enent d ai m amount
(USS)

Loss of wages 186, 857

Project term nation costs 201, 420

Loss of profits 117,920

TOTAL 506, 197

B. Analysis and valuation of Konstruktor’s claim

407. The Panel analysed Konstruktor’s claimas it was presented in the
statenent of claim This analysis appears in the paragraphs that follow.
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1. Loss of wages

408. Konstruktor requests conpensation in the anpunt of US$186, 857 for
wages and related costs incurred on the Project and billed to Hi drogradnja,
but never paid. The Panel finds that the wage claimelenment is supported
by adequate evi dence, including invoices to Konstruktor’s enployer,

Hi drogradnja. Further, in reply to interrogatories fromthe Panel,
Konstruktor has submitted mnutes of a nmeeting in which Hidrogradnja
appears to acknow edge the validity of the accounts. The Panel finds that
this evidence adequately establishes the amunt of this claimelenent and
the fact that the amount has not been paid. The Panel reconmends
conpensation in the anmount of US$186, 857 for |oss of wages.

2. Project ternination costs

409. Konstruktor requests conpensation in the anpunt of US$201, 420 for
wages paid after the coll apse of the Project. Konstruktor alleges that
under the applicable law it was required to make these wage paynents to the
repatri ated workers.

410. The Panel finds that the evidence submtted adequately supports the
anount of this claimelement and Konstruktor’s contention that it was
required to nmake these paynents.

411. The Panel further finds that additional docunents submtted confirm
that the two wage clainms do not duplicate each other or claimelenents in
the H drogradnja claim The Panel therefore reconmends conpensation in the
amount of US$201, 420 for Project term nation costs.

3. Loss of profits

412. Konstruktor also requests conpensation in the amobunt of US$117, 920
for profits it alleges it would have earned had it been able to conplete
its work on the Project. The Panel finds that this claimelenment is
adequat el y supported by docunmentary evidence. The calculation of this
claimis relatively straightforward, as the contract provided a defined
profit elenent. Further, only a short time remained in which to conplete
its work under the contract, suggesting that the inherent risk was | ower
than in other clains. The Panel finds, therefore, that one per cent of the
val ue of the Konstruktor subcontract is an appropriate risk allowance. As
a result, the Panel recommends naki ng an adj ustnment of US$7,800 to the
claimto account for the remaining project risk. The Panel therefore
reconmends conpensation in the anount of US$110, 120 for | oss of profits.
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D. Recommendation

Tabl e 24. RECOMMENDED COVPENSATI ON FOR KONSTRUKTOR' S CLAI M

Clai m el enent Claim Recommended
anmount anmount
(USS) (USS$)
Loss of wages 186, 857 186, 857
Project term nation costs 201, 420 201, 420
Loss of profit 117,920 110,120
TOTAL 506, 197 498, 397

413. Based on its findings regarding Konstruktor’s claim the Panel
reconmends total conpensation in the amount of US$498, 397. For
determ nations of currency exchange rate, interest and date of |oss,
paragraphs 436 to 442, infra

see
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XI1. CLAIM OF CENTRAL BANK OF THE REPUBLI C OF TURKEY
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A. Facts and contentions

414. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. The Bank of Turkey's role in the Project

415. The Bank of Turkey was involved indirectly in financing the Project
through an arrangenent to purchase the PNs periodically issued to Enka by
t he Enpl oyer and guaranteed by the Rafidain Bank of Iraq. The use of PNs
as payment to the Consortiumis described in paragraphs 49-51, supra

416. The PNs carried interest on the principal amunt to the maturity of
the notes. Interest was payable sem -annually at the nmean of the LIBOR
(London Inter-Bank Offering Rate) quoted at three London banks two days
prior to the paynent date, |ess two per cent.

417. No contractual relationship existed between the Enpl oyer and the Bank
of Turkey, and no such contractual relationship is alleged by the Bank of
Turkey. The Bank of Turkey's role in financing Enka was, however,

al l egedly known to Iraq at the tinme the Contract was execut ed.

2. The coll apse of the Project

418. Nine PNs were issued to Enka and purchased by the Bank of Turkey.

The first eight of these were issued between 29 Decenber 1987 and 18 March
1990, while the ninth was issued on 5 August 1990. The total principa
amount of the notes was US$104, 779, 190. The total unpaid interest
originally clainmd was US$16, 661, 219. At the time it filed its reply to
interrogatories fromthe Panel, the Bank of Turkey also sought to anmend its
stated claimanmunt to correct certain interest calculations and to add
interest fromthe claimdate to maturity on the notes.

419. The notes fell due at various tinmes between January 1994 and July
1995. Al though they were never paid, sone of the schedul ed interest
paynments were made.

420. The Bank of Turkey provides mninmal factual detail in its claim
other than to suggest that Iraq’'s failure to pay the notes was the result
of the suspension of relations between Turkey and Iraq following lragq’ s 2
August 1990 i nvasi on of Kuwait.

3. The Bank of Turkey's claim

421. In May 1994, the Bank of Turkey filed a category “F” cl ai m seeking
US$121, 440,409 in conmpensation for the losses |listed bel ow, which the Bank
of Turkey alleges were the result of the collapse of the Project:
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a. unpai d principal amunts of PNs issued by the Enployer to Enka
that the Bank of Turkey clains were due it as the purchaser of
the notes from Enka (US$104, 779, 190); and

b. unpaid interest to maturity on the PNs (US$16, 661, 219).
422. The Commi ssion transferred this claimto the “E3" Panel, where it was
included with the other clains in this instal nent because of its cl ose

factual relationship to the Project and to the claimof Enka.

B. Analysis and valuation of the Bank of Turkey's claim

423. In its statement of claim the Bank of Turkey requests conpensation
in the anount of US$121, 440,409 for losses it alleges it sustained when
Iraq’s Rafidain Bank failed to nake paynent on certain PNs issued in favour
of Enka and purchased by the Bank of Turkey. The Bank of Turkey indirectly
financed the Project through an agreenent under which it purchased PNs

i ssued by the Enployer in favor of Enka. 1In its replies to interrogatories
fromthe Panel, the Bank of Turkey alleged that the interest calculations
were incorrectly stated in the statenent of claimas a result of using an
incorrect interest rate in its calculations.

424. The Bank of Turkey also stated in its replies that the interest
conponent of its claimshould be updated to add interest to maturity on the
PNs. The Bank of Turkey requested that the anmount of accrued interest be

i ncreased by US$323, 800. Although the Panel has el sewhere rul ed that
unsolicited attenpts to change claimanmunts will be disregarded, it finds
that the situation presented by the Bank of Turkey is distinguishable. 1In
this instance, the Panel finds that the Bank of Turkey could not have made
the claimfor interest to maturity at the tine the claimwas filed, as the
PNs had not reached their maturity date. Because the Bank of Turkey’s
request is in the nature of an amendment or an update to a cl ai m el ement

al ready before the Panel, and not an additional claimelenment not
previously presented, the Panel finds that it is appropriate and consi stent
to permt the correction requested by the Bank of Turkey.

425. Thus, the Panel finds that the PN and accrued interest |osses are
conpensable to the extent that they are proven by appropriate evidence. In
support of this claim the Bank of Turkey has subnmitted copies of the notes
and detailed interest calculations, and the Panel finds that these
docunents adequately support the anmounts stated for this claimelenment.

426. These notes were issued, however, as early as 1989 and are based, at

| east in part, on work that was perfornmed prior to 2 May 1990. Thus, the
Bank of Turkey’s claimis not conpensable to the extent that it is based on
PNs issued in respect of work performed prior to 2 May 1990. The majority
of the work on which the claimis based was performed prior to 2 May 1990
and the value of the PNs issued in respect of this work, together with
conpensable interest to maturity, is US$109, 009, 391. For the reasons
expressed in paragraphs 79-81, supra, the Panel finds that this non-
conpensabl e anmount shoul d be deducted fromthe clai manount.
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C. Recommendati on

427. Based on its findings regarding the Bank of Turkey’ s claim the Pane
reconmends conpensation in the amount of US$12, 431,018 for the Bank of
Turkey. For determinations of currency exchange rate, interest and date of
| oss, see paragraphs 436 to 442, infra
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Xiir. CLAIM OF | SOLA
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A. Facts and contentions

428. Except as stated below, the facts related to the Project, the
Contract and the coll apse of the Project are the sane as those described in
chapter V. A

1. Isola's role in the Project

429. Pursuant to a purchase order dated 9 May 1990, Isola sold concrete
additives to Hidrogradnja for use in the Project. These chem cals were
shi pped to the Project site, where they were received in July 1990.

2. The coll apse of the Project

430. Isola alleges that Hidrogradnja has failed to pay for the materials
del i vered under the purchase order. Although Isola’ s claimcontains few
facts, it appears that the materials were shipped for H drogradnja s use,
for which no paynent was received.

431. Isola states that an agreenent was reached with Hi drogradnja during a
meeting on 21 June 1991, pursuant to which Isola was to receive partia
paynments in July and Septenber 1991. Isola clains that these paynments were
not nade.

3. Isola’'s claim

432. In March 1994, Isola filed a claimrequesting conpensation in the
amount of 246, 333 Deutsche Mark, equivalent to US$186,616 at the then
prevailing rate of exchange, in conpensation for the materials delivered to
Hi drogradnja. Isola alleges it was not paid for these material s.

B. Analysis and valuation of Isola' s claim

433. The Panel finds that Isola has submtted sufficient evidence of the
sal e and delivery of chemicals to Hidrogradnja. The invoice indicates that
the sale took place on 25 May 1990 and that the goods were delivered in
June and July 1990. Based on the evidence, the Panel finds that Isola
provi ded the goods identified in the claimat the anmount claimed and that
the goods were received by Hidrogradnja. The Panel further finds that

Hi drogradnja’ s inability to pay the anbunts due to Isola is the result of
the i nvasion.

434. Al though Hi drogradnja does not specifically account for the Isola
costs, the evidence suggests that the goods furnished by Isola to

Hi drogradnja were either on site on the date of the invasion or had been
used in the works. Therefore, there is the possibility that Hidrogradnja
woul d have clainmed for the sane goods as Isola has, either in the claimfor
spare parts and materials or in the claimfor unpaid work. To prevent
doubl e recovery, and because the Panel finds that in the context of these
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claims a contractor may not claimfor anounts clainmed by its subcontractor
(see paragraph 251, supra), the Panel has reduced Hidrogradnja’s
reconmended conpensation by US$186, 616.

C. Recommendati on

435. Based on its findings regarding Isola’ s claim the Panel recomrends
conpensation in the amount of US$186,616 for Isola. For determi nations of
currency exchange rate, interest and date of |oss, see paragraphs 436 to
442, infra.
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XI'V. OTHER | SSUES

A. Currency exchange rate

436. While many of the costs incurred by the Claimnts were denom nated in
currencies other than United States dollars, the Comm ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currenci es.

437. Several of the C aimants have argued that their contracts contain
agreed-upon currency exchange rates and, therefore, that these
contractual | y-agreed exchange rates should apply to all of their |osses.
The contract rate was usually higher than the prevailing comercial rate on
2 August 1990 or the date the alleged | osses occurred. The Panel agrees
that the contract rate is the appropriate rate for | osses under the

rel evant contracts, because this was specifically bargained for and agreed
to by the parties.

438. For losses that are not contract based, however, a contractual rate

is not an appropriate rate of exchange. 1In the clainms before the Panel,
valuation of |ost assets was not contenplated by the parties when agreeing
to an exchange rate in the underlying contracts. |In addition, these types

of itens are readily traded on the international markets. The United
Nations Monthly Bulletin of Statistics is the source of commrercial exchange
rates for all preceding Commi ssion awards and reports and recomrendati ons.
Therefore, for non-contractual |osses, the Panel determ nes the appropriate
exchange rate to be the prevailing commercial rate, as evidenced by the
United Nations Monthly Bulletin of Statistics, at the tinme the Pane
determnes is appropriate to apply the exchange rate.

B. | nt er est

439. On the issue of the appropriate interest rate to be applied, the
rel evant Governing Council decision is decision 16. According to that

decision, “[i]nterest will be awarded fromthe date the | oss occurred unti
the date of paynent, at a rate sufficient to conpensate successfu
claimants for the | oss of use of the principal anount of the award.” In

deci sion 16 the Governing Council further specified that “[i]nterest wll
be paid after the principal anount of awards,” while postponing a decision
on the nethods of cal cul ation and paynment of interest.

C. Date of loss

440. The Panel nust determine “the date the | oss occurred” within the
meani ng of Governing Council decision 16 for the purpose of awarding
interest, and, as stated above, for the purpose of determ ning the
appropri ate exchange rate to be applied to | osses stated in currencies
other than United States dollars. 1In a situation such as that which
existed at the Project site after 2 August 1990, it is difficult for the
Panel to determ ne a precise date on which actual work ceased
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Nevert hel ess, the Panel nust determ ne the date based on the facts before
it.

441. The invasion of Kuwait by Iraq created a serious disturbance for al
concerned in the Project and made the orderly continuation of the Project
wor k i mpossible. The Consortiumtried to reach an acconmodati on with the
Enpl oyer to suspend the Project. No agreenment was reached because the
Enpl oyer refused to release the Consortiumunless it agreed not to seek
conpensation (see paragraphs 69-75, supra).

442. As stated in paragraph 73, supra, the Consortium stopped construction
and all related work on the Project on 20 August 1990. Although the
claimants took steps to thereafter secure the Project site, the nain focus
of the Consortium after that date was the evacuati on and repatriation of
its workers as well as other dempbilization activities. The Panel finds
that the Consortium s cessation of work on 20 August 1990 al so ended the
activities of the other Claimnts involved in the Project. The Pane
therefore adopts 21 August 1990, the day after the stoppage of work, as the
date of loss for all Bekhne Dam Project related | osses.

XV.  RECOMMENDATI ONS
443. Based on the foregoing, the Panel recommends the follow ng anbunts of
conpensation for direct | osses suffered by the Claimants as a result of
Irag’s unl awful invasion and occupation of Kuwait:

a. Enka | nsaat ve Sanayi A S.: US$62,022, 999;

b. G k “Hidrogradnja” Civil Engineering and General Contracting
Conpany: US$89, 988, 181,

C. Overseas Bechtel, Incorporated: US$3,912,127;

d. Ener gopr oj ekt - Hi dr oi npenj ering - Consulting Engi neering Conpany
Li m ted: US$3, 332, 813;

e. Geosonda Hol ding Limted: US$7,291, 786;

f. Konsolidacija | Gradjevinarstvo (CGeoi npenjering) Conpany:
US$1, 842, 693

g. Civil Engineering Institute of Croatia: US$90, 219;

h. Konst ruktor Inpenjering, Civil Engineering and Production of
Building Materials, d.d. Split: US$498, 397

i Central Bank of the Republic of Turkey: US$12,431,018; and

j- | sol a Bauchem e, Grbh: US$186, 616.
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Geneva, 21 COctober 1998

(Signed) M. Werner Melis
Chai r man

(Signed) M. David Mace
Comni ssi oner

(Signed) M. Sonpong Suchari t kul
Comni ssi oner



