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| nt roduction

1. The Governing Council of the United Nations Conpensation Comm Ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
“Panel ), conposed of Messrs. Werner Melis (Chairman), David Mace and
Sonmpong Sucharitkul, at its twenty-second session in October 1996 to review
construction and engineering clainms filed with the Comm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Clainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rul es”) and ot her Governing Council decisions. This
report contains the recommendations to the Governing Council by the Panel
pursuant to article 38(e) of the Rules, concerning eight clains included in
the second instalnment. Each of the claimnts seeks conpensation for |oss,
damage or injury allegedly arising out of lraq’s 2 August 1990 invasi on and
subsequent occupation of Kuwait.

2. The clainms subnmitted to the Panel in this instal nent and addressed in
this report were selected by the secretariat of the Conm ssion from anong
the construction and engi neering clains (the “E3 Clainms”) on the basis of
criteria established under the Rules. These include the date of filing with
the Comm ssion and conpliance by claimants with the requirenments established
for claims submtted by corporations and other legal entities (“category 'E
clains”).

. PROCEDURAL HI STORY

A. The nature and purpose of the proceedings

3. The status and functions of a Panel of Comm ssioners operating within
the framework of the Commi ssion are set forth in the report of the
Secretary-Ceneral pursuant to paragraph 19 of Security Council resolution
687 (1991) dated 2 May 1991 (S/22559). Pursuant to that report, the
Commission is a fact-finding body that exam nes clainms, verifies their
validity, evaluates |osses, recomrends conpensation, and makes paynent of
awar ds.

4, Wthin the Conm ssion, the Panel has been entrusted with three tasks
inits proceedings. First, the Panel determ nes whether the various types
of | osses alleged by the claimants are within the jurisdiction of the

Conmi ssion. Secondly, the Panel verifies whether the alleged | osses are in
principle conpensable and had in fact been incurred by a given clai mant.
Thirdly, the Panel determ nes whether these conpensable | osses were incurred
in the anounts cl ai med.

B. The procedural history of the clainms in the second instal nent

5. On 22 April 1998, the Panel issued a procedural order relating to the
claims. 1In view of the conplexity of the issues raised, the volume of the
docunent ati on underlying the clainms and the conmpensati on sought by the
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claimants, the Panel decided to classify each of the clainms as “unusually

| arge or conplex” within the nmeaning of article 38(d) of the Rules. The
Panel thus decided to conplete its review of the clainms within 12 nont hs of
the date of its procedural order

6. The Panel perforned a thorough and detailed factual and | egal review
of the clainms. The Panel considered the evidence submitted by claimnts in
response to requests for information and docunents. It also considered

Iraq’s responses to the factual and |legal issues raised in the twenty-first
report of the Executive Secretary issued on 8 Cctober 1997 in accordance
with article 16 of the Rules.

7. After a review of the relevant information and docunentation, the
Panel made initial determ nations as to the conpensability of the |oss

el ements of each claim Pursuant to article 36 of the Rules, the Pane
retained as its expert consultants a loss adjusting firmw th internationa
and Persian GQulf experience to assist the Panel in the quantification of

| osses incurred in large construction projects. The Panel then directed the
expert consultants to prepare conprehensive reports on each of the cl ains,
stating their opinions on the appropriate valuation of each of the
conpensabl e | osses and setting forth the evidence supporting those opinions.
The Panel reviewed those reports with the expert consultants.

8. In drafting this report, the Panel has not included specific citations
to restricted or non-public documents that were produced or nade avail abl e
toit for the conpletion of its work.

C. The clains

9. This report contains the Panel’s findings with respect to the
foll owi ng cl ai ns:

(a) Agroconplect Co., a corporation organized under the |l aws of the
Republ i c of Bulgaria, which seeks conpensation in the anount of
US$55, 934, 647 for |osses allegedly caused by Iraq’'s invasion and occupation
of Kuwait;

(b) The China Road and Bridge Corporation, a state enterprise
licensed in the People s Republic of China, which seeks conmpensation in the
amount of US$67, 340,959 for | osses allegedly caused by Iraqg’ s invasion and
occupation of Kuwait;

(c) Industrogradnja d.d., a company organi zed under the |l aws of the
Republic of Croatia, which seeks conpensation in the amunt of US$17,573, 758
for | osses allegedly caused by Iraqg’ s invasion and occupation of Kuwait;

(d) Energoprojekt Building and General Contracting Company Limted, a
conpany registered under the laws of the Federal Republic of Yugoslavia,
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whi ch seeks conpensation in the amount of US$27,073, 424 for | osses allegedly
caused by Iraq s invasion and occupati on of Kuwait;

(e) Indian Railway Construction Company, a public sector enterprise
organi zed under the | aws of the Republic of India, which seeks compensation
in the amount of US$106, 430,570 for |osses allegedly caused by Iraq’s
i nvasi on and occupation of Kuwait;

(f) Hanyang Corporation, a conpany organi zed under the |laws of the
Republic of Korea, which seeks conpensation in the anpunt of US$13, 552, 841
for | osses allegedly caused by Iraqg’s invasion and occupation of Kuwait;

(g) Arcom S. A Bucharest, a conpany organi zed under the |aws of
Romani a, which seeks conpensation in the amount of US$38,352,000for |osses
al l egedly caused by Iraqg’ s invasion and occupation of Kuwait; and

(h) Freeport McMdran Resource Partners, a corporation organi zed under
the laws of United States of America, which seeks conpensation in the anmount
of US$10, 301, 346 for | osses allegedly caused by Iraq s invasion and
occupation of Kuwait.

I'l. LEGAL FRAVEWORK

A. Applicable | aw

10. As set forth in paragraphs 16-18 and 23 of the “Report and
Recomendat i ons Made by the Panel of Conm ssioners Concerning the First
Instal nent of ‘E3’ Clains” (S/AC 26/1988/13)(the “First Report”), the Pane
determ ned that paragraph 16 of Security Council resolution 687 (1991)
reaffirmed the liability of Irag and defined the jurisdiction of the

Commi ssion. The Panel applied Security Council resolution 687 (1991), other
rel evant Security Council resolutions, decisions of the Governing Council
and, where necessary, other relevant rules of international |aw

B. The "arising prior to” clause

11. The Panel adopted the followi ng interpretation of the “arising prior
to” clause in paragraph 16 of Security Council resolution 687 (1991) with
respect to contracts to which Irag was a party:

(a) the phrase “without prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornma
mechani sms” was intended to have an exclusionary effect on the Comm ssion’s
jurisdiction, i.e., that such debts and obligations could not be brought
bef ore the Conmi ssion

(b) the period described by “arising prior to 2 August 1990" shoul d
be interpreted with due consideration to the purpose of the phrase, which
was to exclude Iraq’s existing bad debts fromthe Comm ssion’s jurisdiction
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(c) the terns “debts” and “obligations” should be given the customary
and usual neanings applied to themin ordinary discourse; and

(d) the use of a three nmonth paynment delay period to define the
jurisdictional period is reasonable and consistent both with the econom c
reality in Irag prior to the invasion and with ordinary comercia
practices.

12. The Panel finds that a claimrelating to a “debt or obligation
arising prior to 2 August 1990” neans a debt for paynent that is based on

wor k performed or services rendered prior to 2 May 1990.

C. Application of the “direct |o0ss” requirenent

13. The Governing Council’s decision 7 (S/AC. 26/1991/7/ Rev.1), decision 9
(S/ AC. 26/ 1992/ 9) and decision 15 (S/ AC. 26/ 1992/ 15) provi de specific
instructions to the Panel regarding the interpretation of the “direct |oss”
requi renment. Applying these decisions, the Panel exam ned the | oss types
presented in the clains to determ ne whether, with respect to each | oss

el ement, the requisite causal link - a “direct |1oss” - was present.

14. The Panel nmade the follow ng findings regarding the neaning of “direct
| 0ss”:

(a) wth respect to physical assets in Irag and in Kuwait on 2 August
1990, a claimant can prove a direct |oss by denonstrating that the breakdown
in civil order in those countries, which resulted fromlraqg' s invasion and
occupation of Kuwait, caused the claimnt to evacuate its enpl oyees and t hat
t he evacuation resulted in the abandonnment of the claimnt’s physica
assets;

(b) with respect to |losses relating to contracts to which Irag was a
party, Irag may not rely on force majeure or simlar |legal principles as a
defense to its obligations under the contract;

(c) wth respect to losses relating to contracts to which Irag was
not a party, a claimant may prove a direct loss if it can establish that
Irag’s invasion and occupation of Kuwait or the breakdown in civil order in
Irag or Kuwait follow ng the invasion caused the claimnt to evacuate the
personnel needed to performthe contract;

(d) costs incurred in taking reasonable steps to mtigate the | osses
incurred by the claimnt are direct |osses, bearing in mnd that the
clai mant was under a duty to mitigate any | osses that could reasonably be
avoi ded after the evacuation of its personnel fromlraq or Kuwait; and

(e) the loss of use of funds on deposit in Iraqi banks is not a
direct loss unless the claimant can denonstrate that Irag was under a
contractual or other specific duty to exchange those funds for convertible
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currencies and to authorize the transfer of the converted funds out of Iraq
and that this exchange and transfer was prevented by lIraq' s invasion and
occupation of Kuwait.

D. Liability of lraq

15. “Iraq” as used in decision 9 nmeans the CGovernnent of Iraqg, its
political subdivisions, or any agency, mnistry, instrunentality or entity
(notably public sector enterprises) controlled by the Governnment of Iraq.
At the tinme of Iraq’ s invasion and occupation of Kuwait, the Governnent of
Irag regul ated all aspects of economic |life other than sone periphera
agriculture, services and trade. (See Iraqg Country Profile 1990-91
Economi st Intelligence Unit, London, 1990, p.10).

E. Date of |oss

16. The Panel nust determne “the date the | oss occurred” within the
meani ng of Governing Council decision 16 (S/AC. 26/1992/16) for the purpose
of recommendi ng conpensation for interest and for the purpose of determ ning
the appropriate exchange rate to be applied to | osses stated in currencies
other than in United States dollars.

17. Wth respect to the eight clainms that are the subject of this report,
the Panel finds that the | osses occurred during the period of Iraq’' s
occupation of Kuwait from 2 August 1990 to 2 March 1991. It is inpractica
for the Panel to determne with precision the date of each individual |oss
that underlies the claimat issue. Accordingly, the Panel uses 2 August
1990 as the date of |oss, unless otherwi se established, for the clains
included in this report.

F. Interest
18. On the issue of the appropriate interest rate to be applied, the
rel evant Governing Council decision is also decision 16. According to that
decision, “[i]nterest will be awarded fromthe date the | oss occurred unti
the date of paynent, at a rate sufficient to conmpensate successful claimnts
for the loss of use of the principal amount of the award”. In decision 16
the Governing Council further specified that “[i]nterest will be paid after

the principal amount of awards”, while postponing decision on the nethods of
cal cul ati on and payment of interest.

19. The Panel finds that interest shall run fromthe date of |oss, or
unl ess ot herwi se established, on 2 August 1990.

G Currency exchange rate

20. While many of the costs incurred by the claimants were denom nated in
currencies other than United States dollars, the Comm ssion issues its
awards in that currency. Therefore, the Panel is required to determne the



S/ AC. 26/ 1999/ R. 3
Page 12

appropriate rate of exchange to apply to | osses expressed in other
currenci es.

21. The Panel finds that the exchange rate set forth in the contract is
the appropriate rate for | osses under the relevant contracts because this
was specifically bargained for and agreed to by the parties.

22. For non-contractual |osses, the Panel finds the appropriate exchange
rate to be the prevailing comrercial rate, as evidenced by the United

Nati ons Monthly Bulletin of Statistics on the date of |oss, or, unless

ot herwi se established, on 2 August 1990.

H. Evacuation | osses

23. In accordance with paragraph 21(b) of decision 7 of the Governing
Council, the Panel finds that the costs associated with evacuating and
repatriating enployees fromlraq between 2 August 1990 and 2 March 1991 are
conpensable to the extent that such costs are proven by the cl ai mant.
Conpensabl e costs consi st of tenporary and extraordi nary expenses relating
to evacuation and repatriation, including transportation, food and
acconmmodat i on.

I. Valuation

24, The Panel devel oped, with the assistance of the secretariat and the
Panel’ s expert consultants, a verification programthat addresses each |oss
item The valuation analysis used by the Panel’s expert consultants ensures
clarity and consistency in the application of certain valuation principles
to the construction and engi neering cl ai ns.

25. After receipt of all claiminformation and evi dence, the Panel’s
expert consultants applied the verification program Each |oss el enent was
anal ysed individually according to a set of instructions. The expert

consul tants’ analysis resulted in a recomendati on of conpensation in the
amount cl ai med, an adjustnent to the anount clained, or a rejection of the
amount clainmed for each loss elenment. 1In those instances where the Panel’s
expert consultants were unable to respond decisively, the issue was brought
to the attention of the Panel for further discussion and devel opment.

26. For tangi bl e property |osses, the Panel adopted historical cost mnus
depreciation as its primary valuation method.

27. Additionally, the Panel’s expert consultants verified all calcul ations
inaclaim including all calculations within a statement of claimand the
evi dence subm tted

28. At Panel neetings, the Panel’s expert consultants presented to the
Panel clai mspecific reports. These reports include, but are not limted
to:
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(a) the claimant’s nanme and identifying claimnunber;
(b) a table detailing the ampunt clained and the anmount for
reclassified losses in United States dollars (or other currency shown on the

claimfornm by |loss elenment and total

(c) a brief description of the nature of the claimnt’s busi ness and
the project for which the claimnt performed work, if any;

(d) the date that the clai mant ceased work and the date that the
cl ai mant recommenced work, if known;

(e) an analysis of the evidence submtted and the basis of the
val uati on recomrendati on for each | oss el ement; and

(f) a reconmmendation of compensation, if any, by category of |oss and
total for all categories, with explanatory coments.

J. Evidentiary requirenents

29. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by evidence sufficient to denonstrate the circumnmstances and anount
of the claimed | oss. The Governing Council has made it clear in paragraph 5
of decision 15 that, with respect to business |osses, there “will be a need
for detailed factual descriptions of the circunstances of the clainmed |oss,
damage or injury” in order to reconmrend compensation

30. The category “E" claimformrequires all corporations and other |ega
entities that have filed clainms to submt with their claimform®a separate
statenment explaining its claim(‘Statement of Clainm), supported by
docunentary and ot her appropriate evidence sufficient to denonstrate the

ci rcunmst ances and the anmount of the claimed loss”. |In addition, claimnts
were instructed to include with the statenment of claimthe follow ng:

“(a) The date, type and basis of the Commi ssion’s jurisdiction for
each elenment of loss ...;

(b) The facts supporting the claim
(c) The | egal basis for each el ement of the claim

(d) The amount of conpensation sought, and an expl anati on of how
this anpunt was arrived at.”

31. In those cases where the original subm ssion of the claiminadequately
supported the alleged | oss, the secretariat prepared and issued a witten
conmuni cation to the claimnt pursuant to the Rul es requesting specific

i nformati on and docunentation regarding the loss (“claimdevel opment
letter”). In reviewing the subsequent submi ssions, the Panel noted that in
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many cases the claimant still did not provide sufficient evidence to support
its alleged | osses.

32. The Panel is required to determ ne whether these clains are supported
by sufficient evidence and, for those that are so supported, nust recomend
the appropriate anmount of compensation for each conpensabl e claimelenment.
This requires the application of relevant principles of the Comm ssion’s

rul es on evidence and an assessment of the |loss elenents according to these
principles. The recomendati ons of the Panel are set forth in the follow ng
chapters.
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1. CLAIM OF AGROCOVPLECT CO
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33. Agroconpl ect Co. (“Agroconplect”) is a Bulgarian corporation that
performed work on engi neering projects in Irag comrencing in 1978. The
stated | osses relate to work perforned on the Hilla-Di waniya 4 Land

Recl amati on Project (“Contract No. 65”) in Iraq for the State Organi zation
for Land Recl amation, operating under the authority of the Mnistry of
Irrigation of the Republic of Iraq. Agroconmpl ect seeks conpensation in the
amount of US$55, 934,647 for contract |osses, tangible property |osses, the
evacuati on of Bulgarian workers fromlraq and | oss of business reputation

Table 1. Agroconplect’s claim

d ai m el enent Cl ai m amount

(US$)
A.  Contract | osses 17,062, 296
B. Tangi ble property | osses 38, 201, 079
C. Paynent or relief to others 188, 272
D. Loss of business reputation 483, 000
Tot al 55, 934, 647

A. Contract |osses

1. FEacts and contentions

34. Agroconpl ect seeks conpensation in the amount of US$17,062, 296 for
unpai d work that Agroconpl ect perforned on the project and for miscell aneous
and consequenti al expenses that are not, strictly speaking, contract-rel ated
expenses.

35. Agroconpl ect commenced work on the project in 1985 under Contract No.
65. The project contract provided for work to be perfornmed in eight
separate zones. Agroconplect stated that four of these zones were conpl eted
and handed over to the Iraqi enployer and that the remaining four zones were
not handed over due to Iraq s invasion and occupation of Kuwait.

36. Agroconpl ect further stated that it was not paid for work conmpl eted on
zone 9 of the project under an annex to the project contract, one third of
whi ch was compl eted by 2 August 1990. The renrai ni ng works on zone 9
continued (on a reduced basis) until 15 January 1991, when they were
suspended because of “the deadline fixed by the United Nations”.

37. On 13 January 1991, Agroconplect formally notified the Iraq

adm nistration that, as a result of the inposed econom c bl ockade and the
ensui ng ci rcunst ances, Agroconplect was not in a position to proceed with
its work on the project.
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2. Analysis and valuation
(a) Unpaid work and retenti on noney
38. Agroconpl ect seeks conpensation for unpaid work in the anount of

US$177, 100 and, for unpaid retention noney on the constructi on works
conpleted at the end of 1990, in the anpunt of US$3, 330, 333. Agroconpl ect
stated that the records concerning the executed constructi on works were kept
at its Baghdad office and were destroyed by fire.

39. The docunents submitted by Agroconpl ect include correspondence dated
bet ween August 1991 and February 1992 concerni ng Agroconpl ect’s request for
conpensation fromthe Iraqgi enployer. Agroconplect did not provide a copy
of Contract No. 65 relating to the Hill a-Di waniya 4 Project or the annex
relating to zone 9. Agroconplect did not explain its cal cul ation of the
amounts due for retention noney.

40. Agroconpl ect al so provided a letter dated 3 June 1992 fromthe Iragq
State Comm ssion of Irrigation and Reclamation Projects to the Iraqgi State
Commi ssi on of Customs requesting a clearance certificate for Agroconplect to
settle the final account. The letter states that work commenced on the
project on 12 March 1985 and that nonthly advances were paid to
Agroconplect. It further states that the work carried out by Agroconpl ect
was satisfactorily conpl et ed.

41. The Panel finds that Agroconplect did not denonstrate that its |osses
on Contract No. 65 were the direct result of Iraqg’ s invasion and occupation
of Kuwait. Agroconplect continued to work on the project until the mddle
of January 1991. At that tine, Agroconplect stated that it was unable to
continue on the project because of the econom ¢ bl ockade.

42. Further, the Panel finds that Agroconplect did not submt sufficient
evi dence to support its allegations that no docunments exist regarding its
contract | osses. Agroconplect was the main contractor on Contract No. 65, a
US$95 million project. Even acknow edging the differences in record-keeping
procedures that exist in various countries, the Panel was not convinced that
the only copy of Agroconplect’s records was kept in Iraq.

43. The Panel reconmends no compensation for unpaid work or for retention
noney.

(b) Loss of rental incone

44, Agrocompl ect seeks conpensation in the amount of US$3, 685,982 for | ost
rental incone over 155 working days between 14 January 1991 and 20 July
1991. The amount of conpensation is calculated on the basis of estimated

“l ost opportunities” for heavy machines (30 per cent) and neans of transport
and comuni cations (20 per cent). There is also an itemcalled “quarry
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right (Bedra quarry)”. However, Agroconplect provided no details with
respect to this item

45, Agroconpl ect submtted copies of correspondence that was dated in

Cct ober and Novenber 1991 concerning its request for conpensation fromthe
Iragi enployer. Oher than these requests for paynent, Agroconplect did not
submt any ot her docunentation or information.

46. As set forth above, the Panel finds that Agroconplect did not
denonstrate that the stated | oss of rental incone was a direct result of the
i nvasi on and occupation of Kuwait.

47. The Panel reconmends no compensation for | oss of rental incone.

(c) Manuf act ured equi pnent and supplies

48. Agroconpl ect seeks conpensation in the anount of US$593, 945 for
manuf act ured equi prrent and supplies. Agroconplect submtted a |ist of 12
items of equi pment and materials, their respective invoice dates (between 20
April 1989 and 14 Cctober 1990) and the anmount of the invoices.

Agroconpl ect did not submt supporting documentation evidencing its
ownership or its inportation of the equi pnent and materials into Iraq.

49. The Panel finds that Agroconplect did not submt sufficient evidence
to denonstrate its | oss of manufactured equi pnent and supplies. On the
evi dence submtted, the Panel is unable to determ ne when the orders were
pl aced, whether supplies were paid for, whether the itenms were shipped to
Agroconpl ect, and finally, whether the itens were inported into Iraq.

50. The Panel recommends no conpensation for manufactured equi pment and
suppl i es.
(d) Idl e equi pnent and machi nery

51. Agroconpl ect seeks conpensation in the amount of US$3, 779,945 for |oss
of use of equipment and nachi nery (heavy construction machi nes and transport
vehicles) for nmore than 137 working days (comrenci ng 2 August 1990).
Agroconpl ect calculated its loss by multiplying the nunber of unexecuted
“machi ne shifts” (nunber of itens of each type of machinery nultiplied by
137 wor ki ng days) by the unit price for each machine shift.

52. In support of its claimfor |oss of use of idle equipnent and

machi nery, Agroconplect submtted a |letter dated 24 November 1991 to the
Iragi enpl oyer requesting conpensati on for equi pmrent and machi nes contracted
for, but not supplied.

53. Agroconpl ect did not provide evidence to substantiate that, but for
Irag’s invasion and occupation of Kuwait, the equi prment and machi nery woul d
have been fully utilized. Furthernore, Agroconplect did not provide evidence
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of what the actual utilization rate was or how the unit price charged for
the equi pment was determ ned. Further, Agroconplect did not make any
deductions for expenses it would have incurred had the equi prent and
machi nery been fully utilized.

54, The Panel reconmends no conpensation for |oss of use of idle equipnent
and machi nery.

(e) Branch office in Kuwait

55. Agroconpl ect seeks conpensation in the anount of US$32,586 for
expenses incurred after 2 August 1990 by its branch office in Kuwait. The
expenses include the cost of one vehicle, furniture, advance rental paynents
for six nonths, transport and social insurance, and unconpleted transaction
expenses. Neither the original claimnor the subsequent replies from
Agroconpl ect to the cl ai mdevel opment |etter provided expl anati ons or
docunents to support the stated | osses. The Panel finds that Agroconpl ect
did not submt sufficient evidence to support the stated | osses.

56. The Panel reconmends no conpensation for expenses incurred by the
branch office in Kuwait.

(f) Interest and conm ssions

57. Agroconpl ect seeks conpensation in the anount of US$319, 775 for
interest on debt to its subcontractors and suppliers and for conm ssions.

58. Agroconpl ect referred to a penalty clause in its contracts with
subcontractors which requires a party in breach to pay 10 per cent of the
contract amount as conpensation to the other party in the event of default.
Agroconpl ect did not provide copies of the relevant contracts. Further
Agroconpl ect provided no evidence or explanation regardi ng which
subcontractors or suppliers made demands for paynment, whether those
subcontractors or suppliers were paid and whet her Agroconpl ect was then

rel eased fromthe respective contract. Finally, Agroconplect did not
provi de any evi dence of the bank guarantees or payment of such conm ssions.

59. The Panel reconmends no conpensation for interest or for bank
guar ant ee comnm ssi ons.

(9) Clearance certificates and bonds

60. Agroconpl ect seeks conpensation in the amount of US$4, 158,073 for
expenses related to custons and tax clearance certificates and performance
bonds. Agroconplect stated that it was unable to obtain custonms and tax
cl earance certificates because Agroconpl ect’s machi nery and equi prment
(including all docunentation relevant to the project) were destroyed and
Agroconpl ect was rendered insolvent as a result of Iraqgq' s invasion and
occupation of Kuwait. Additionally, Agroconplect contended that its
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inability to obtain a tax clearance certificate resulted in Agroconpl ect
bei ng unable to secure the rel ease of the performance bonds for the
concl uded proj ects.

61. O her than its statenents that such | osses occurred, Agrocomplect did
not provide any evidence of |osses related to custons and tax cl earance
certificates. Further, Agroconplect did not submit a copy of its
performance bond or correspondence concerning its unsuccessful attenmpts to
secure its release of the bond.

62. The Panel reconmends no compensation for custons and tax cl earance
certificates or for the performance bond.

(h) Unenpl oynent i nsurance

63. Agroconpl ect seeks conpensation in the anount of US$318, 184 for
unenpl oyment insurance costs for 317 people: 308 enpl oyees working on the
H Il a- Di wani ya 4 Project and 9 enpl oyees working in Agroconpl ect’s Baghdad
of fice. Agrocomplect did not provide a copy of the Bulgarian | aw which
requi red the paynment of unenpl oynent insurance, the names of the enployees
to whom paynments were made, or evidence that the paynents were actually
made.

64. The Panel finds that Agroconplect did not submt any evidence of
paynment of unenpl oynent insurance for repatriated workers.

65. The Panel reconmends no compensation for unenpl oyment insurance for
repatriated workers.

(1) Branch office in Baghdad

66. For the period between 15 January and 15 July 1991, Agroconpl ect seeks
conmpensation in the amount of US$199,080 for its office rent in Baghdad,
expenses incurred in maintaining the office in Baghdad, salaries of |oca
enpl oyees for six nmonths, salaries of five Bulgarian enployees for six
months in Bul garia, expenses for protecting the project site and for
col l ecting vehicles fromthe project canp.

67. The Panel finds that these | osses are not the direct result of Iraq’ s
i nvasi on and occupation of Kuwait. Additionally, Agroconplect did not
submt any evidence to support its losses related to its office in Baghdad.

68. The Panel reconmends no compensation for | osses related to the branch
of fice in Baghdad.
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(j) Restart costs

69. Agroconpl ect seeks conpensation in the anount of US$467, 293 for
restart costs related to the erection of houses, production costs and
recultivating terrain.

70. Based on its description of its restart costs, it appears that
Agroconpl ect is seeking conpensation for |osses that it has not yet

i ncurred. Agroconplect did not submt any docunentation or information
regardi ng these | osses. The Panel finds that Agroconpl ect may not recover
for |l osses that are specul ative and uncertain. Agroconplect did not
denonstrate that these potential |osses are the direct result of lraq' s

i nvasi on of Kuwait.

71. The Panel reconmends no conpensation for restart costs.

3. Recommendati on

72. The Panel reconmmends no conpensation for contract |osses.

B. Loss of tangible property

1. FEacts and contentions

73. Agrocompl ect seeks conpensation in the anpbunt of US$38, 201, 079 for

| oss of equi pnent and machi nery, canpsite equi pnment, spare parts and
supplies. Agroconplect stated that its tangi ble property was either

conpl etely destroyed or stolen after Iraqi troops |looted the project site,
i ncluding the project office and canpsite.

2. Analysis and valuation

(a) Pl ant, equi pment and nachi nery

74. Agroconpl ect seeks conpensation in the anpbunt of US$25, 909, 988 for the
“total destruction, plunder and di sassenbly” of heavy construction
machi nery, transport vehicles, other machinery and equi prment.

75. Agroconpl ect provided a list of 10 categories of plant, equipnment and
machi nery, together with their inputed value. The categories are: heavy
construction machi nes, cargo vehicles, passenger vehicles, mechanica

wor kshop, construction equi prment, construction |aboratory, |ight
construction machi nes, carpenter’s shop, concrete plant and crushing,
screening and washing plant. For each category of equi pment and machi nery,
Agroconpl ect provided a nore detailed list with a brief description of the
rel evant assets, quantities and clainmed amounts in Iraqgi dinars.
Agroconpl ect did not give details of the age, cost or the basis used to
determ ne the value of the assets.
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76. Agroconpl ect al so provided custons fornms that denonstrate that
Agroconpl ect inported sonme plant and equi pnent into Iragq. However,
Agroconplect failed to identify those itenms of inported plant and equi pnent
which formthe basis of its claimfor |oss of equi pnment and machi nery.

77. Agroconpl ect al so provi ded noving vehicle pernmts for some of the
equi pnrent and machi nery.

78. Agroconpl ect further provided an inventory |list of 602 itens of

machi nery, equi pment and vehicles that were inported into Irag between 1979
and 1990. However, the explanations submtted with Agroconplect’s claimdid
not make specific reference to this inventory list. The Panel’s expert
consul tants were unable to reconcile or cross-reference the itens on this
list with the custons declaration fornms and noving vehicle permts that were
al so provided.

79. The Panel finds that the customs declaration forms submtted by
Agroconpl ect adequately denonstrate that Agroconplect had inported sone

pl ant and equi pnent into lraq. However, Agroconplect failed to provide
adequat e expl anations to enable the Panel to cross-reference the inventory
list of assets formng the basis of Agroconplect’s claimand the custons
recei pts provided.

80. Agroconpl ect provided a set of photographs depicting the project site
and offices which had obviously been ransacked and | ooted. Agroconplect did
not state when the photographs were taken. The Panel finds that, although

t he phot ographs do depict some damaged equi prent, Agroconplect failed to
provi de evidence of its ownership of, and the value of, the equipnent and
machi nery.

81. Not wi t hst andi ng Agroconplect’s failure to neet the requisite

evi dentiary standards, the Panel requested its expert consultants to perform
a valuation of the |osses of equipment and machinery set forth in
Agroconplect’s claim The Panel’s expert consultants applied depreciation
rates appropriate for such equi pnent and machi nery and concl uded that the
equi pnrent and machi nery had no comrerci al value on the date of the |oss.
Accordingly, even if the Panel were to accept the docunents provided by
Agroconpl ect as sufficient evidence of its ownership of, and the val ue of,

t he equi pment and nmachi nery, the Panel finds that the equi pment and

machi nery had no commercial value on the date of the |oss.

82. The Panel reconmends no compensation for | oss of equi pnent and
machi nery.

(b) Canpsite equi pment, sSpare parts and supplies

83. Agroconpl ect seeks conpensation for the total destruction and plunder
of its canpsite equipnment (US$9, 054,360) and spare parts and supplies
(US$3, 236,731). The claimfor canpsite equi pnment includes office prem ses,
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a canteen and kitchen, a consulting roomand dental surgery, water mains and
sewerage, the electrical network, purification plants and wire nmesh fencing.
The claimfor spare parts and supplies includes tires, fuel, |ubricant
materials, construction materials, stores for househol d equi pment, property
and foodstuffs.

84. In support of its claimfor canpsite equi pnent, spare parts and
suppl i es, Agroconplect provided a list of the damaged assets together with
their imputed value. Agroconmplect provided no further evidence in support
of its losses, stating that all of the rel evant evi dence was kept at the
proj ect canmp and was destroyed.

85. The Panel finds that Agroconplect did not submt sufficient evidence
of its ownership of, the value of and presence in Iraq of the canpsite
equi pnent, spare parts and supplies.

86. Not wi t hst andi ng Agroconplect’s failure to neet the requisite
evidentiary standards, the Panel requested its expert consultants to perform
a valuation of the | osses of canpsite equi pnent, spare parts and supplies
set forth in Agroconplect’s claim The Panel’s expert consultants applied
depreciation rates appropriate for such itens and concl uded that the
canpsite equi pnment, spare parts and supplies had no comercial value on the
date of the loss. Accordingly, even if the Panel were to accept the
docunent s provi ded by Agroconplect as sufficient evidence of its ownership
of, and the value of, the canpsite equi pment, spare parts and supplies, the
Panel finds that the itenms claimed had no conmercial value on the date of
the | oss.

87. The Panel reconmends no compensation for canpsite equi pnment, spare
parts and suppli es.

3. Recommendati on

88. The Panel reconmends no compensation for | oss of tangi ble property.

C. Paynment or relief to others

1. FEacts and contentions

89. Agroconpl ect seeks conpensation in the amount of US$188,272 for the
evacuati on of 368 persons (312 enployees and 56 fam |y nenbers) between 15
Novenber 1990 and 14 January 1991.

90. Agroconpl ect evacuated 94 persons by bus for a total cost of
US$37,482. There were three buses which left Zakho, Irag on 9 and 10
January 1991 for Bulgaria. The expenses clainmed include fuel for the round
trip, ten days accommodation for two drivers, three nights accomodation for
32 persons, depreciation expenses, customs duties and hi ghway tolls.
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91. Agroconpl ect evacuated 274 persons by air for a total cost of
US$150, 790. The flights departed Baghdad for Sofia on 15 and 20 Novemnber
1990 and 14 January 1991. Agroconplect stated that its claimfor trave
expenses includes the cost of exit visas.

92. Agroconpl ect provided a list of the names of the 368 persons
evacuated, together with their respective occupations, passport nunbers and
dates of issue, dates of entry into, and departure from Ilraq. The |ist was
certified by the Enbassy of Bul garia, Baghdad, on 28 January 1993.
Agroconpl ect stated that it was unable to subnmit its payroll records for the
enpl oyees as these records were destroyed by fire at the project canmp in
1991.

93. Agroconpl ect provided a copy of a letter dated 24 Cctober 1991 from
Bal kan Bul garian Airlines which stated that Agroconpl ect paid the sum of
US$150, 790 for the evacuation of its enployees by air. The sane letter
states that the flights from Baghdad to Sofia were operated by Iraq

Airways. The total anpunt stated represents an anmount of US$550 per person.

2. Analysis and valuation

94. Wth respect to the claimfor the cost of evacuation by bus,
Agroconpl ect did not provide any proof of payment. The Panel therefore
finds that Agroconplect did not provide sufficient evidence of this |oss.

95. Wth respect to the claimfor the cost of evacuation by air, the Pane
finds that the letter from Bal kan Bul garian Airlines is sufficient evidence
t hat Agroconpl ect paid the amount of US$150, 790 for the cost of the
airfares. Although Agroconpl ect was unable to provide its payroll records
for the enpl oyees evacuated by plane, the Panel finds that the lists of
names provided is sufficient under these circunstances.

3. Recommendati on

96. The Panel recomends conpensation in the amunt of US$150, 790 for
paynment or relief to others.

D. Loss of business reputation

97. Agrocompl ect seeks conpensation in the anpunt of US$483, 000 for | oss
of business reputation. Agroconplect described its loss as noral damage to
the conpany and its enpl oyees, however, Agroconplect did not explain the
preci se nature or nethod of cal cul ation of such noral danage.

98. The Panel finds that noral damage or | oss of business reputation is
not a loss that is the direct result of Iraqg' s invasion and occupation of

Kuwai t .

99. The Panel reconmends no conpensation for | oss of business reputation
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E. Recommendation for Agroconpl ect

Table 2. Recommended conpensation for Agroconpl ect

d ai m el enent Cl ai m anount Recomended
(US$) conpensati on
(US$)

A Contract | oss 17,062, 296 ni

B. Tangi bl e property 38, 201, 079 ni
C. Payment or relief to others 188, 272 150, 790

D. Loss of business reputation 483, 000 ni
Tot al 55, 934, 647 150, 790

100. Based on its findings regarding Agroconplect’s claim the Pane
recomends conpensation in the anmount of US$150, 790.
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V. CLAIM OF CH NA ROAD AND BRI DGE CORPORATI ON
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101. The China Road and Bridge Corporation (“China Road and Bridge”) is a
state-owned enterprise registered in Beijing, China. China Road and Bridge

seeks conpensation in the anbunt of US$67, 340,959 for contract

| osses, | oss

of tangible property, paynment or relief to others, loss of profits, interest
and cl ai m preparation costs. The Panel does not address clainms for interest
or claimpreparation costs (see paragraphs 148-149 infra), therefore these

itens have been excluded fromtable 3 bel ow

Table 3. China Road and Bridge's claim

Clai m el enent Cl ai m anount ( US$)
IV. A Contract |osses (lraq) 64, 819, 446
B. Contract |osses (Kuwait)
1. Work perforned 494, 666
2. Prepaid rent 46, 852
Sub- t ot al 541,518
C. Loss of profits 138, 543
D. Tangi bl e property
Vehi cl es 77,100
Management office 315, 544
Sports coaches’ villa 345, 610
Fi nanci al statenents 272, 000
Sub- t ot al 1,010, 254
E. Paynent or relief to others
Airfare 502, 151
Expenses 301, 739
Deat h subsi di es 27,308
Sub- t ot al 831,198
Tot al 67, 340, 959

A. Contract |osses (lraq)

102. China Road and Bridge seeks conpensation in the origina

amount of

US$64, 819, 446 for contract | osses on five construction contracts with the
Irag Road and Bridge Authority (the “Enployer”) to build the Fifth Msu

Bri dge, the Fourth Mosul Bridge, the Kumait Bridge, the Khazir

Bri dge and

the Abassiya Bridge in lIrag. The Panel has carefully exam ned each of the
construction contracts and finds that the projects were conpl eted between
1984 and 1988 and the final tests on conpletion were all finished by August

of 1989.

103. As the Panel explained in its First Report, the Panel recognizes that
it is often difficult to establish a fixed date for the exclusion of its
jurisdiction that does not contain an arbitrary el enent. Persuaded by

practical considerations that a three nonth delay period adequately reflects
the busi ness practices prevailing in Irag at the tinme, and does not depart
fromordinary conmercial practices, the Panel adopts for this claimthe
conclusion that the use of the term“debt or obligation arising prior to 2
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August 1990” neans a debt or obligation that is based on work performed or
services rendered prior to 2 May 1990. The Panel finds that the work
performed on each of the five projects was conpleted prior to 2 May 1990.

104. China Road and Bridge entered into deferred paynent agreenents with
the Empl oyer for the payment of outstanding anounts. The deferred paynent
agreenents are not new agreenents, but only arrangenents for the paynent of
exi sting obligations of Irag. Accordingly, the contract | osses are not
within the jurisdiction of this Conm ssion and are not conpensabl e under
Security Council resolution 687 (1991).

105. The Panel recomends no conpensation for contract |osses in Iraq.

B. Contract | osses (Kuwait)

106. China Road and Bridge seeks conpensation in the amunt of US$541, 518
for contract losses in Kuwait.

1. Wbirk perforned

(a) Facts and contentions

107. China Road and Bridge seeks conpensation in the amunt of US$494, 666
for certified and uncertified invoices relating to the construction of 262
houses in Kuwait. China Road and Bridge was a subcontractor for Khalifa
Fleij Construction and CGeneral Trading Establishment (“Khalifa”) and the
enpl oyer was the National Housing Authority of Kuwait (the *Enployer”).

108. China Road and Bridge began construction of the housing project in

Cct ober 1987. The project was schedul ed for conpletion in October 1990. On
30 April 1990, Khalifa sent China Road and Bridge a “confirmation bill” for
wor k conpleted up to the end of March 1990. China Road and Bri dge

acknow edged that it received partial paynment for this invoice but that
US$173, 487 was | eft unpaid.

109. China Road and Bridge stated that it returned to Kuwait after the end
of Irag’ s occupation of Kuwait and that it was not paid for work on the

proj ect because the Enpl oyer went bankrupt and ceased operations on 2 August
1990.

110. In support of this contention, China Road and Bridge submtted a
certificate dated 16 Septenmber 1996 fromthe A Faraj Auditing O fice in
Kuwait addressed to the Conmi ssion. The certificate states that the

di ssolution of Khalifa was deci ded by order of the Commercial Tribunal of Al
Culya Court on 14 March 1995. The letter states that dissolution was
“caused by the cruel and inhuman invasion of Kuwait”.

111. For this reason, China Road and Bridge seeks conpensation for paynent
for the unpaid balance of the certified contract paynents in the anount of
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US$173, 487 for work perforned prior to 30 March 1990. China Road and Bridge
presented the “confirmation bill” issued by Khalifa, dated 30 April 1990, as
evi dence of its |oss.

112. China Road and Bridge al so seeks conpensation for non-certified
contract paynents in the amount of US$63,477 for work performed between
April and July 1990. |In support of this |oss, China Road and Bridge
submtted a signed statement by a China Road and Bridge official that set
forth the outstandi ng contract paynents.

113. In addition, China Road and Bridge seeks retention noney in the amunt
of US$255, 780. Under the contract, retention noney was to be deducted in an
anount equal to 10 per cent of the nobney due to the subcontractor. The
contract specified that 50 per cent would be due and owi ng after the

i ssuance of a substantial conpletion certificate. The remaining 50 per cent
woul d be rel eased at the end of the maintenance period. The naintenance
period was for a period of one year after the conpletion of the work to the
satisfaction of Khalifa and the Enployer. China Road and Bridge stated that
al t hough the project conpletion date was set for October 1990, it had
fulfilled nost of its obligations provided by the contract before 2 August
1990. China Road and Bridge added that the owner of the project for the
construction of 262 houses “recovered the project by using other main
contractor after the war”. China Road and Bridge stated that Iraq s

unl awf ul invasion of Kuwait caused Khalifa's bankruptcy, thereby elimnating
Chi na Road and Bridge' s direct claimagainst Khalifa for its | osses.

114. China Road and Bridge seeks conpensation in the amount of US$1, 922 for
| oss of profit on the unfinished work on the housing project.

(b) Anal ysis and val uation

115. The Panel has held that claimnts nust provide specific proof that the
failure of a debtor to pay was the direct result of Iraqg’ s invasion and
occupation of Kuwait. A claimant nust denonstrate that a debtor was
rendered unable to pay due to insolvency or bankruptcy caused by the
destruction of its business during Iraq s invasion and occupati on of Kuwait.

116. The Panel notes that insolvency proceedings did, in many instances,
take several years to conplete following Irag’s occupation of Kuwait. This
delay was attributed to the participation of many Kuwaiti corporations in
the Kuwaiti Difficult Debt Settlement Program (the “Progranf). Many Kuwait
busi nesses took advantage of the Programin the years follow ng the
occupation. There is no indication, however, that Khalifa took part in the
Program

117. However, the Panel requires a copy of the court order or judgnent
i ndi cating that the conpany was di ssolved as a result of Iraqg' s invasion and
occupation of Kuwait. Such a document woul d be evidence of the fact that
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the noney owed by the conmpany is a loss directly related to Irag’ s invasion
and occupation of Kuwait. The Panel finds that an accountant’s statenent of
i nsol vency is not sufficient proof that a Kuwaiti debtor has been

adj udi cated i nsol vent.

118. Even if the Panel accepted that Khalifa was dissolved as a result of
Irag’s invasion and occupation of Kuwait, the confirmation bill submtted by
Chi na Road and Bridge indicates that all work was performed prior to 30
March 1990. The ternms of payment of the contract state that Khalifa was
required to make progress paynments to the subcontractor within 14 days of
the Enpl oyer’s paynent to the main contractor. The payment for work
performed had been outstanding for four nonths prior to Iraq s invasion of
Kuwai t .

119. The Panel finds that China Road and Bridge did not submt sufficient
evidence that failure to pay for the work perfornmed was a direct result of

Iraq’ s invasion and occupation of Kuwait.

(c) Recommendat i on

120. The Panel recomrends no conpensation for work perfornmed.

2. Prepaid rent

121. China Road and Bridge seeks conpensation in the amount of US$4, 352 for
prepaid rent on its managenent office located in Kuwait and in the amunt of
US$42, 500 for prepaid rent for a villa in Kuwait. China Road and Bridge
submtted the | eases and recei pts showi ng paynent of rent for August and
Sept enber 1990.

122. The Panel has found that prepaid rent is not an expense that is
chargeable to the Enpl oyer, but part of the overheads that a contractor uses
to calculate the rates charged

123. The Panel recomrends no conpensation for prepaid rent.

3. Recommendati on

124. The Panel recomends no conpensation for contract |osses in Kuwait.

C. Loss of profits

1. FEacts and contentions

125. China Road and Bridge seeks conpensation in the amunt of US$138, 543
for loss of profits on contracts held with 29 sports coaches, one translator
and one cook. The Chinese sports coaches were hired by Kuwaiti sports
associations to provide coaching for a variety of sports (table tennis,
gymmastics, diving, volleyball and basketball). Additional agreements were
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si gned between China Road and Bri dge and each sports coach. China Road and
Bridge stated that under the relevant |aws of China, a Chinese national is
not entitled to work abroad unless it is with a conpany or an organi zati on
aut hori zed by the Chinese Governnent to engage in a foreign economc
cooperation business.

126. Pursuant to the terms of the contracts, the Kuwaiti sports authorities
pai d each sports coach a nmonthly salary. According to China Road and
Bridge, the sports coach then turned over the nmonthly salary to China Road
and Bridge. China Road and Bridge then paid each sports coach a nonthly

sti pend.

127. China Road and Bridge stated that the sports coaches woul d have paid
it atotal of US$346,358 on the unfinished portions of the term nated
contracts. China Road and Bridge stated that it would have nmade a 40 per
cent profit on these contracts in the anobunt of US$138,543. To determ ne
its loss of profit, China Road and Bridge used a rate of exchange of

KD 1.000 to US$3. 40.

128. China Road and Bridge provided copies of its agreements with 27 sports
coaches, three translators and one cook. China Road and Bridge provided
copies of the contracts between the sports coaches and Kuwaiti sports

associ ations for 19 persons. For the remining 12 persons, China Road and
Bridge provided letters fromthe Kuwaiti sports associations stating that
the persons had contracts with the specified sports association

2. Analysis and valuation

129. The Panel finds that China Road and Bridge did not submt sufficient
evi dence to establish that it would have earned a profit of 40 per cent on
the amounts paid under the sports coaches’ contracts with the Kuwaiti sports
associ ations. The Panel has held that a clai mant nust denonstrate ongoi ng
and expected profitability by clear and convincing evidence. China Road and
Bridge did not submit sufficient evidence of the |living expenses paid with
regard to the sports coaches in Kuwait. Wthout the ability to denonstrate
the profit margin of the existing contract, the Panel finds that China Road
and Bridge did not denonstrate by clear and convincing evidence the | oss of
profits that are the basis of its claim

3. Recommendati on

130. The Panel recomends no conpensation for |oss of profits.

D. Loss of tangible property

1. FEacts and contentions

131. China Road and Bridge seeks conpensation in the amobunt of US$1, 010, 254
for loss of tangible property, including vehicles, office equipnment and
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furniture located in the managenent office and villa, and for the cost of
reconstituting its financial statenents.

132. For the vehicles, China Road and Bridge submtted i nvoices, insurance
certificates, vehicle |icenses and witness statenments that dempnstrate its
owner ship and the presence of the vehicles in Kuwait at the tine of lraq’'s
i nvasion of Kuwait. 1In calculating its |oss, China Road and Bridge

depreci ated the vehicles at a rate of 10 per cent per annumfor a stated

| oss of US$77, 100.

133. Wth respect to the managenent office, China Road and Bridge submtted
a list of the equipment and furniture, a statement describing the |loss and a
statement by the landlord confirmng that the property was taken by the
Iragis. China Road and Bridge seeks US$315,544 for |oss of the tangible
property | ocated at the managenent office.

134. China Road and Bridge stated that the villa was occupied by the sports
coaches and that the tangi ble property located at the villa included itens
such as 34 col our televisions and video players, 20 gas stoves, 10 electric
ovens, and 40 tel ephones. Although China Road and Bridge only submtted 29
contracts for the coaches, they stated that 35 sports coaches lived at the
villa and that it paid US$8,500 per month in rent. China Road and Bridge
did not submt an independent w tness statenent concerning the |osses at the
villa. China Road and Bridge seeks US$345,610 for the | oss of tangible
property |located at the villa.

135. China Road and Bridge al so seeks conpensation in the amunt of

US$272, 000 for the cost of reconstituting its financial statements. China
Road and Bridge enpl oyed a certified public accounting firmto reconstitute
its financial statenents for the years 1983 to 1990. 1In 1993, the
accounting firmestimted that reconstituting these “lost financia
statenments” woul d cost US$272,000. The work for reconstituting the
financial statenments began in 1996.

2. Analysis and valuation

136. The Panel finds that China Road and Bridge denonstrated that the
vehicl e, equi pment and furniture |l osses were the direct result of Iraq' s
i nvasi on and occupation of Kuwait.

137. Wth respect to the vehicles, the Panel finds that China Road and
Bridge submitted sufficient evidence of its loss. Further, the Pane
accepts China Road and Bridge s calculation of the value of the vehicles in
t he amount of US$77,100 at the tine of the invasion

138. Wth respect to the office equipnent and furniture |ocated in the
managenment office, the Panel finds that China Road and Bridge subnmitted
sufficient evidence of its loss. The Panel finds that the statenent of the
landlord is a critical piece of evidence in this regard. The Panel finds
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that China Road and Bridge suffered a loss in the anpunt of US$315, 544 for
the tangi bl e property | ocated at the nanagenent office.

139. Wth respect to the office equipnent and furniture |ocated at the
villa, China Road and Bridge did not submt sufficient evidence to
denonstrate its |loss. China Road and Bridge did not submit any evidence
conparable to the landlord' s statenment regarding the | osses associated with
t he managenent office. China Road and Bridge did not provide sufficient

evi dence of its ownership, or the value and presence of the tangible
property located at the villa.

140. Under customary business practice, the financial statements of China
Road and Bridge should have existed at its honme office in China or, at the
very least, with its auditors. The Panel finds that China Road and Bridge
did not denonstrate that its stated | oss was the direct result of the

i nvasi on and occupation of Kuwait.

3. Recommendati on

141. The Panel recomends conpensation in the amount of US$392, 644 for | oss
of tangi bl e property.

E. Paynent or relief to others

1. FEacts and contentions

142. China Road and Bridge seeks conpensation in the amunt of US$831, 198
for payment and relief to others for the repatriation expenses for 6
executives fromlraq, 377 |abourers fromKuwait, and 29 sports coaches from
Kuwai t .

143. China Road and Bridge stated that it evacuated 378 enpl oyees from
Kuwai t, but that Air China only billed it for 377 passengers. China Road
and Bridge, therefore, seeks conpensation for the airfares for 377 enpl oyees
in the anmobunt of US$461, 448. China Road and Bridge seeks conpensation in

t he amount of US$5,207 for its six nanagi ng executives. The sports coaches
were evacuated fromKuwait via Air China at a cost of US$35, 496.

Accordi ngly, China Road and Bridge seeks a total of US$502, 151 for
conpensation for airfare costs of evacuation

144. In addition to the airfare, China Road and Bridge is seeking
conpensation in the amount of US$301, 739 for the costs incurred during
repatriation (i.e., food, nedicine, out of pocket nmoney) and consequentia
relief subsidies, salary and social welfare for each of the enpl oyees.

Chi na Road and Bridge is al so seeking compensation in the amunt of

US$27, 308 for the death of one enployee who died during the evacuation from
Irag. This amount is for the funeral expenditures and relief subsidy

provi ded to the deceased’ s famly.
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2. Analysis and valuation

145. The Panel finds that the repatriation and related costs for the

enpl oyees of China Road and Bridge and for those whose welfare it was
contractually responsi ble (see paragraphs 125 and 126, supra) are |osses
that are directly related to Iraqg’s invasion and occupation of Kuwait.

Chi na Road and Bridge provided lists of the nanes and payroll records of its
enpl oyees and managi ng executives and a |ist of the names of the sports
coaches, along with receipts issued by Air China.

146. From China Road & Bridge' s claimof US$831, 198 for paynent or relief
to others, the Panel has deducted an anpunt of US$5,878. This deduction
represents the amount recomrended by the category “C’ Panel of Conm ssioners
for departure expenses for four of the sports coaches who filed clainms in
category “C’ in the total amunt of US$5, 878.

3. Recommendati on

147. The Panel recomends conpensation in the anmount of US$825, 320 for
paynment of relief to others.

F. | nt er est

148. For the reasons stated in paragraph 18, the Panel does not determ ne
the conpensability of claims for interest.

G Caimpreparation costs

149. China Road and Bridge reserved the right to claimfor the costs
incurred in preparing its claim The Governing Council has directed the
panel s of Commi ssioners not to consider claimpreparation costs at this
time. Therefore, the Panel makes no recommendation for claimpreparation
costs.
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H  Recommendation for China Road and Bri dge

Table 4. Recommended conpensation for China Road and Bridge

C aimel enent Cl ai m anpunt Recomended
(US$) conpensati on
(US$)
IV. A Contract |osses (lraq) 64, 819, 446 ni

B. Contract |osses (Kuwait)

1. Work perfornmed 494, 666 ni
2. Prepaid rent 46, 852 ni
Sub- t ot al 541,518 ni
C. Loss of profits 138, 543 ni

D. Tangi bl e property

Vehi cl es 77,100 77,100
Management office 315,544 315,544
Sports coaches’ villa 345, 610 ni
Fi nanci al statenents 272, 000 ni
Sub- t ot al 1,010, 254 392, 644

E. Paynent or relief to others

Airfare 502, 151 496, 273
Expenses 301, 739 301, 739
Deat h subsi di es 27,308 27,308
Sub-t ot al 831,198 825, 320
Tot al 67,340,959 1,217,964

150. Based on its findings regarding China Road and Bridge’s claim the
Panel recomrends conpensation in the amunt of US$1, 217, 964.
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V. CLAI M OF | NDUSTROGRADNJA d. d.
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151. Industrogradnja d.d. (“lIndustrogradnja”), a Croatian conpany, seeks
conpensation in the amount of US$17,573,758 for contract |osses, interest on
contractual debt, costs of bank guarantees, tangi ble property |osses, and
evacuation costs in relation to three mlitary construction projects in Iraq
(the “Projects”). The Projects were:

(a) P-195 (contract signed in 1979 for contract works in the anount
of US$112, 383, 379);

(b) P-500 (contract signed in 1979 for contract works in the anount
of US$38, 568, 894); and

(c) P-196 (contract signed in 1980 for contract works in the amunt of
US$25, 196, 242) .

152. The contracts for each of the Projects were signed by the Directorate
of Air Force and Air Defense Wirks on behalf of the Mnistry of Defense of
Irag.

Table 5. lndustrogradnja’s claim
Cl ai m el enent d ai m armount
(US$)
A. Contract | osses 10, 339, 380
B. Interest 5, 333, 007
C. Bank guarantee costs 89, 807
D. Tangi ble and m ssing property 1,677,899
E. Paynent or relief to others 133, 665
Total 17,573,758

A. Contract |osses

153. I ndustrogradnja seeks conpensation in the anpount of US$10, 339,380 for
contract |osses relating to the Projects.

154. Industrogradnja stated that all significant construction work on the
Projects was conpleted prior to 2 August 1990. The dates of the | ast
certified payments for each Project were March 1987 (contract P-196), Mrch
1988 (contract P-195) and Decenber 1988 (contract P-500).

155. The outstandi ng debt under the contracts was reschedul ed pursuant to
an intergovernnmental deferred paynent agreenent dated 16 May 1990 (which
came into effect on 7 Cctober 1990), with 60 per cent of the total anounts
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due under the contracts to be deferred for two years and paid between
Decenber 1992 and June 1995.

156. The Panel finds that all work perfornmed on the Projects was conpleted
prior to 2 May 1990. The deferred paynent agreenments did not constitute a
new agreenent, but nerely arrangements for the deferred paynent of existing
obligations of Iraq. Accordingly, the contract |osses are not within the
jurisdiction of this Comm ssion and are not compensabl e under Security
Council resolution 687 (1991).

157. The Panel recomends no conpensation for contract | osses.

B. Interest on contractual debt

158. | ndustrogradnja seeks conpensation in the anount of US$5, 333,007 for
interest on its contractual debt for the period from1l January 1986 to 31
Decenmber 1990. The interest anounts forned part of the paynents that were
deferred under the intergovernnental agreement of 16 May 1990.

159. This loss elenent is outside the jurisdiction of the Conm ssion and is
not conpensabl e under Security Council resolution 687 (1991).

160. The Panel recomrends no conpensation for interest on contractual debt.

C. Bank qguarantee costs

161. Industrogradnja seeks conpensation in the ambunt of US$89, 807 for bank
guarantee costs. Industrogradnja stated that the |osses on its bank

guar antees occurred because of delays in obtaining the final acceptance
certificates fromthe Iraqgi enployer. |Industrogradnja stated the failure to
obtain the final acceptance certificates was the direct result of Iraq’ s

i nvasi on and occupation of Kuwait.

162. The Panel finds that Industrogradnja submtted sufficient evidence to
denonstrate that it incurred and paid the bank guarantee costs during the
period from9 August 1989 to 8 October 1991. However, the Panel finds no
evi dence to suggest that the failure of the Iraqi enployer to issue the
final acceptance certificate was causally related to the invasion and
occupation of Kuwait.

163. The Panel recomends no conpensation for bank guarantee costs.
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D. Loss of tangible property

1. Mssing, expropriated or destroyed assets

(a) Facts and contentions

164. | ndustrogradnja seeks conpensation in the anount of US$1, 129, 660 for
| oss of tangi ble property that was m ssing, expropriated or destroyed as a
result of lraq s invasion and occupation of Kuwait.

165. According to Industrogradnja, the assets were | ost because it had to
evacuate its personnel fromthe Project sites and because of the
circunstances in lraq at the tinme of the invasion. |Industrogradnja states
that part of its property was expropriated by the Iraqgi arny w thout paynent
of conpensation and part of it was damaged beyond useful ness.

166. In support of its stated | osses of tangible property, I|ndustrogradnja
submtted a statement nmade by its engineer. The engineer travelled to Iragq
between 18 March and 18 April 1992 to assess the state of the property at
the Projects. The engineer submtted a list of assets that he found to be
m ssi ng, destroyed or expropriated.

167. For each category of m ssing, expropriated and destroyed assets,
I ndustrogradnja al so subm tted:

(a) a summary list of the assets in question providing the follow ng
i nformati on: a sequence nunber, the Project for which the asset was used, a
code for the asset, a short description of the asset, the identity of the
supplier, the supplier invoice nunber and date, the value as per the
i nvoice, the estimated value at the tine of the |l oss and a short description
of the docunents establishing the presence of the goods in Iraagq;

(b) the underlying docunentation for each of the assets in question
and

(c) the statenment of its engineer confirmng the | oss of each of the
assets in question.

(b) Anal ysis and val uation

168. The Panel finds that Industrogradnja submtted sufficient evidence of
t he ownership, value, and presence of its tangible assets in Iraq. The
Panel noted that the three Projects were conpl eted by Decenmber 1988.
However, the Panel finds no evidence that the | osses incurred for m ssing,
expropriated or destroyed assets were the direct result of lraq s invasion
and occupation of Kuwait.
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(c) Recommendat i on

169. The Panel recomends no conpensation for m ssing, expropriated or
destroyed assets.

2. Assets to be re-exported

170. I ndustrogradnja seeks conpensation in the ampunt of US$548, 239 for
equi pnent that was in the process of being re-exported out of Irag in March
1989 but which, according to Industrogradnja, was unable to be re-exported
due to the invasion

171. Industrogradnja calculated its | oss as 40 per cent of the value of the
equi pment and made a further reduction for danmage and denolition and custons
fines. Industrogradnja submtted a letter dated 12 Novenber 1992 t hat

referred to possible penalties that it “mght” suffer

172. The Panel finds that the | osses suffered by Industrogradnja during its
attenpts to re-export equiprment in 1989 are not the direct result of lraq' s
i nvasi on and occupation of Kuwait. Further, Industrogradnja did not submt
any evidence to support the danage to the equipnent or that it paid the
custonms fines at issue.

173. The Panel recomends no conpensation for assets to be re-exported.

3. Recommendati on

174. The Panel recomends no conpensation for |oss of tangible property.

E. Paynent or relief to others

1. FEacts and contentions

175. I ndustrogradnja seeks conpensation in the anpunt of US$133, 665 for the
evacuation of two of its enployees in Septenber 1990. Industrogradnja
stated that Iraq’ s invasion of Kuwait created concerns for the safety of its
personnel, requiring i medi ate evacuation

176. In support of its claim Industrogradnja submtted a sunmary |ist of
t he evacuation costs that it incurred as well as invoices in respect of
those expenses. The majority of the invoices are, however, w thout an
English translation.

2. Analysis and valuation

177. Evacuation costs are, in principle, conpensable. The Panel has held
that temporary and extraordi nary costs of evacuation or repatriation are
conpensabl e. However, the Panel finds that many of the costs included by
I ndustrogradnja are not comnpensabl e.
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178. I ndustrogradnja included, for instance, the costs of electricity,

wat er, tel ephone, and a gardener for its office in Baghdad for the period 2
August 1990 to 2 March 1991. The largest single itemis in the anpunt of
US$77, 000 for custominvoices. However, |ndustrogradnja did not explain how
the | osses of these itens were a direct result of Iraqg’ s invasion and
occupation of Kuwait.

179. Wth respect to the evacuation costs of its two enpl oyees,
I ndustrogradnja submtted airline tickets for dates in March and April of
1992. However, the two enpl oyees departed fromlraq on 24 Septenber 1990.

180. The Panel finds that Industrogradnja included all of its expenses and
overheads related to the mai ntenance of its Baghdad office for the period 2
August 1990 through 2 March 1991. Al though Industrogradnja provided proof
of payment of the majority of itens, it did not denonstrate that the anounts
incurred were tenporary or extraordinary in nature, nor that the damage was
a direct result of Iraq s invasion and occupation of Kuwait.

3. Recommendati on

181. The Panel recomends no conpensation for payment or relief to others.

F. Recommendation for | ndustrogradnja

Table 6. Recommended conpensation for |ndustrogradnja

Cl ai m el enent d ai m anount Recomended
(US$) conpensation
(US$)

A.  Contract |osses 10, 339, 380 ni
B. Interest 5, 333, 007 ni
C. Bank guarantee costs 89, 807 ni
D. Tangi ble and m ssing property 1,677,899 ni
E. Paynent or relief to others 133, 665 ni
Tot al 17,573, 758 ni

182. Based on its findings regarding Industrogradnja’ s claim the Pane
recommends no conpensati on
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VI. CLAIM OF ENERGOPRQIEKT BUI LDI NG AND GENERAL CONTRACTI NG COVPANY LI M TED
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183. Energoproj ekt Building and CGeneral Contracting Conpany Limnted,
(“Energoprojekt”), a conpany registered in the Federal Republic of
Yugosl avi a, seeks conpensation in the amount of US$27,073,424 for |osses
related to the Navigation Lock No. 1 project |ocated on the Shatt-Al -Basrah
canal in lraq (the “Project”). This claimis one of six separate clains
that were submtted by the Energoprojekt group of conpanies. One claimhas
been dealt with in the Panel’s First Report. The remaining claims will be
dealt with in subsequent reports.

184. Energoproj ekt signed a contract in Cctober 1986 with the Iraq

M nistry of Agriculture and Irrigation State Conmi ssion for Irrigation and
Recl amati on Projects (the “Enployer”) for the execution of civil engineering
works on the Project. |In addition to the civil engineering works,

Ener goproj ekt was to provide spare parts and special tools for a ten year
peri od of operation and train the Enployer’'s staff in the use of the

equi pnent. Energoproj ekt started work on 15 January 1987 and stated that it
was actively engaged on the Project on 2 August 1990.

185. Energoprojekt stated that Iraqg' s invasion of Kuwait caused i mmedi ate
al arm anong all personnel and created concern for the i mediate safety and
security of its personnel working on the Project. All comunications with
its home office were shut down i mredi ately after 2 August 1990.

Ener goproj ekt continued to work at the Project site until Septenber 1990
when it obtained perm ssion fromthe Government of lIraq to repatriate its
forei gn personnel to their hone countries. Energoprojekt submtted severa
eyewi t ness accounts of the events at the Project site. By 31 Cctober 1990,
only 25 per cent of the workforce remained on site. All personnel were
repatriated by the end of 1990.

Table 7. Energoprojekt’s claim

C ai m el enent cl ai m amount
(USS)

A. Contract | osses
2a. Qutstandi ng paynents 10, 519, 819
2b. Loan to enpl oyer 3,916, 760
2c. Retention noney 954, 940
Subt ot al 15, 391, 519
B. Loss of profits 2,211,150
C. Overheads 2,326, 070
D. Paynents or relief to others 234, 642
E. Tangi bl e property 6,910, 043

Total

27,073,424
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A. Contract |osses

1. FEacts and contentions

186. Energoproj ekt seeks conpensation in the amount of US$15, 391,519 for
contract | osses, including outstanding payments for work performed in the
amount of US$10,519,819, a loan to the Enployer in the amunt of

US$3, 916, 760, and unpaid retention noney in the anount of US$954,940. The

| oss for outstanding paynents includes (i) invoices for certified work, (ii)
uncertified work, (iii) materials on site, (iv) undocumented materials, (V)
confiscated materials, (vi) materials |ocated outside Iraq, and (vii)
transport charges.

187. The contract provided that the Enployer woul d pay Energoprojekt an
advance fee, issue a bank guarantee in favor of Energoprojekt and make
paynments on the nmonthly interimcertificates for work performed within 15
days of approval. Monthly interimcertificates were deenmed approved if no
comments were received within 30 days fromthe date of submi ssion to the
Enpl oyer’ s representative

188. Energoproj ekt received fromthe Enployer an advance paynent for
nobi |l i zation and other costs in the amount of US$4, 422,301, of which
US$3, 439, 567 was unanortized, and a credit for materials in the anpbunt of
US$534, 280.

189. Under the terns of the Project contract, the Enpl oyer deducted 10 per
cent of the value of the work perforned as retention noney until the tota
amount deducted reached 5 per cent of the award of costs including
contingencies. The Enployer was to rel ease 50 per cent of the retention
noney at the commencenent of the maintenance period and the remai ning 50 per
cent upon the issuance of the final acceptance certificate.

190. Each interimcertificate also included an itemfor 75 per cent of the
val ue of supplies delivered to the Project and to be used in the permanent

wor ks. The remai ning 25 per cent of the value of the supplies was payable

at the tinme the supplies were incorporated into the permanent worKks.

191. The |l ast progress paynment application prior to 2 August 1990 was for
interimcertificate nunmber 5 for work perforned during the period 19
Decenmber 1989 to 17 June 1990. As further evidence of the work conpleted
and paynents made, Energoprojekt submtted the nonthly interimcertificates
for all work perfornmed since the Project started.

2. Analysis and valuation

(a) Qut st andi ng_paynent s

192. Energoproj ekt seeks conpensation in the anpunt of US$10, 519, 819 for
out standi ng paynments. The Panel finds that the advance paynment in the
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amount of US$3, 439,567 and the credit for materials in the amount of
US$534, 280 nmust be deducted fromthe amounts sought by Energoprojekt for
out st andi ng paynents. However, the Panel finds that equity requires that
the deduction of the advance paynent be made proportionately for each

i ndi vidual loss item

193. The Panel finds that only the work perfornmed after 2 May 1990 is
within the jurisdiction of the Conmm ssion. The Panel also finds that

Ener goproj ekt submitted sufficient evidence to denonstrate that the work was
actually performed and materials supplied as set forth in interim
certificate nunber 5 and approved by the resident engineer

(i) Certified work and materials

194. Energoproj ekt seeks conpensation in the anobunt of US$2, 833,432 for
certified work and materials included in interimcertificate nunber 4 (for
the period between 1 May and 19 Decenber 1989) and interimecertificate
nunber 5 (for the period between 19 Decenber 1989 and 17 June 1990). In
calculating the amount of its | oss, Energoprojekt subtracted (i) al
paynments made fromthe total value of work perfornmed fromthe comencenent
of the Project to 17 June 1990, (ii) the retention noney owed, but not yet
due, and (iii) a loan nmade to the Enployer and payable in 10 equal sem -
annual instalments after the issue of the provisional acceptance
certificate.

195. As stated in paragraphs 11 and 12, only work perforned after 2 May
1990 is within the jurisdiction of the Comm ssion. Therefore, the Pane
finds that work identified in interimcertificate nunber 4 in the amunt of
US$2, 294, 627, for work performed between 1 May and 19 Decenber 1989, is
clearly outside the jurisdiction of the Comm ssion

196. The net value of work perfornmed pursuant to interimcertificate nunber
5 is US$538,805. Interimcertificate nunber 5 covers a 181 day period from
19 Decenber 1989 to 17 June 1990. |In order to conpensate Energoprojekt for
the value of the work performed after 2 May 1990, the Panel adopts the
recommendation of its expert consultants and prorates the val ue of work
performed under interimcertificate nunmber 5 evenly over the 181 day period.
Accordingly, the Panel finds that the value of the work perfornmed for the 46
days between 2 May and 17 June 1990 is US$187,819. Fromthis anmount, the
Panel deducts the proportional advance paynent, resulting in a tota
recomrended conpensati on anmount of US$158, 141 for work performed between 2
May and 17 June 1990.

197. Based on the findings above, the Panel recommends conpensation in the
amount of US$158, 141 for work perforned and materials certified.
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(ii) Uncertified work

198. Energoproj ekt seeks conpensation in the anobunt of US$1, 444,000 for
work performed after 17 June 1990. Energoprojekt stated that the mpjority
of its records were left at the Project site and has submtted a w tness
statement that contains only the estimted value of the work perforned.

199. The Panel finds that Energoprojekt did not submt sufficient evidence
to support the |loss of payments for work performed after 17 June 1990. The
W t ness statenent does not provide specific information regarding the status
of the Project, a description of the work performed, the quantity or val ue
of the supplies on site, if any, or a calculation of the executed works.
Further, Energoprojekt did not explain why records were avail able for work
performed before 17 June 1990 and not for work perforned after 17 June 1990.
There is no information that would allow the Panel to differentiate between
the docunentation submitted for interimcertificate 5 and the docunentati on
that shoul d have been submtted for work performed after 17 June 1990.

200. The Panel recomrends no conpensation for work performed after 17 June
1990.

(iii) Materials on site

201. Energoproj ekt seeks compensation in the anpbunt of US$383,571 for
materials left at the Project site, excluding materials claimed in interim
certificate nunber 5.

202. As noted in paragraph 190 supra, 75 per cent of the value of materials
included in the interimcertificates was invoiced to the Enployer in the
interimcertificates. Energoprojekt seeks conpensation for the remaining 25
per cent in the amount of US$383,571. The Panel finds that Energoproj ekt
subm tted sufficient evidence to denonstrate its loss of this material. The
Panel finds that the proportional advance paynent must be deducted fromthe
anount cl ai med.

203. The Panel recommends conpensation in the amunt of US$322, 960 for
materials left on site included in interimcertificates, but not paid by the

Enpl oyer.

(iv) Undocunmented materials

204. Wth respect to materials not included in interimcertificates and
materials for which no records exist, Energoprojekt seeks compensation in

t he amount of US$1, 117,629. Energoprojekt submtted invoices in the tota
amount of US$854, 500 that specified delivery terns, but did not denonstrate
t hat Energoproj ekt owned or paid for the material, or that the material was
actually inported into Iraq and delivered to the site. For the remaining
amount of US$263, 129, Energoproj ekt had no records at all
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205. The Panel finds that Energoprojekt did not submt sufficient evidence
to denonstrate its loss of materials that were not included in interim
certificates.

206. The Panel recomrends no conpensation for materials not included in
interimcertificates.

(v) Confiscated materials

207. Finally, Energoprojekt seeks conpensation in the amunt of

US$4, 626, 608 for material confiscated in 1992 by an agency of the Governnent
of lraq. Energoprojekt submitted several letters, all dated in May and June
of 1992, froman lraqi agency that informed Energoprojekt of the
confiscation of equipment, plant and materials of foreign conpanies for the
pur pose of conpleting construction projects. Energoprojekt provided the
list of equipnent, plant and materials submtted to it by Iraq and custons
declarations related to some of the itenms identified on this list.

208. The Panel finds that the take over of the equipnent, plant and
materials by an Iraqi agency in 1992 is not directly related to the invasion

and occupation of Kuwait.

209. The Panel recomrends no conpensation for material confiscated in 1992
by an agency of the Governnent of Iragqg.

(vi) Materials |located outside Irag

210. Energoproj ekt seeks compensation in the anount of US$108, 285 for
materials in transit or stored in the forner Yugoslavia. Energoprojekt
submtted invoices fromits suppliers as evidence of its |osses.

211. Wth respect to the materials in transit, Energoprojekt submtted

i nvoi ces dated between 6 and 24 July 1990. Energoprojekt stated that the
materials included in these invoices were stopped and turned back at the
border between Bul garia and Turkey. Energoprojekt did not explain why the
shi pment of the materials was refused passage, nor did it submt any

i nformati on concerning the dates or cost of shipnment. Finally,

Ener goproj ekt did not submt any evidence of payment for these materials.

212. For the materials stored in Bel grade, the invoices were dated from?9
August to 11 Septenber 1990. For the materials stored in Stara Pazova,

Ener goproj ekt submitted internal invoices fromits Belgrade office to its
office in Start Pazova, dated between 1 August and 10 Septenber 1990.

Ener goproj ekt did not submt any evidence of payment, delivery, or its
attenpts to mtigate its damages. Further, Energoprojekt did not submt
sufficient evidence to denonstrate that the supplies stored in Stara Pazova
were ordered specifically for the Project.
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213. The Panel finds that Energoprojekt did not submt sufficient evidence
to denonstrate that the |loss of materials in transit or stored inits
offices was the direct result of Iraq s invasion and occupation of Kuwait.

214. The Panel recomrends no conpensation for materials | ocated outside
Irag.

(vii) Transport charges

215. Energoproj ekt seeks conpensation in the anpunt of US$6, 294 for
transport charges for delivery of concrete forms to Energoprojekt. 1In
support of the transport charges, Energoprojekt submtted invoices dated

bet ween 16 August and 24 August 1990 and one invoice dated 17 January 1991
None of the invoices indicate the date of shipnment or delivery.

Ener goproj ekt did not submt evidence of paynment or its attenpts to mtigate
damages by cancel ling the orders.

216. The Panel finds that Energoprojekt did not submt sufficient evidence
to demonstrate that the transport charges were the direct result of lraq' s
i nvasi on and occupation of Kuwait.

217. The Panel recomrends no conpensation for transport charges.

218. Based on the findings above, the Panel reconmends conpensation in the
amount of US$481, 101 for outstandi ng paynents.

(b) Loan to Enpl oyer

219. Energoproj ekt seeks compensation in the anpunt of US$3, 916,760 for the
unpai d amount of a | oan made to the Enployer in the anpunt of 51 per cent of
the total value of the contract. The Enployer was to repay the loan in 10
equal sem -annual instal nents beginning six nonths after the issue of the
provi si onal acceptance certificate. Additionally, the Enpl oyer was to
supply cement for the Project, the value of which was considered a partia
paynment of the amounts due and owi ng on the | oan. Energoprojekt deducted
the value of the cenent delivered by the Enployer fromthe anpunt due and
owi ng on the | oan.

220. The Panel finds that Energoprojekt submtted sufficient evidence to
support the existence of the obligation of the Enployer under the ternms of
the contract. The Panel further finds that the Enpl oyer nmade no cash
paynments on the | oan

221. The Panel finds that the loan is a deferred paynent agreenent that
allowed Iraq to delay its paynment for work perfornmed. Therefore, only the
portion of the |oan anount that is attributable to work perfornmed and
materials paid for after 2 May 1990 is within the jurisdiction of the

Conmi ssion. O the total amount sought, the Panel finds that US$816,508 is
attributable to work performed under interimcertificate nunber 5. O this
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amount, the Panel prorates the amount due for a total anmount of US$207, 556.
Finally, the Panel subtracts the apportionnent of the unanortized advance
payment to arrive at a net anount of US$174, 759.

222. The Panel reconmends conpensation in the ampunt of US$174, 759 for the
unpai d amounts of Energoprojekt’s |oan to the Enpl oyer.

(c) Ret enti on noney

223. Energoproj ekt seeks compensation in the anpbunt of US$954, 940 for
retenti on nmoney withheld pursuant to the terns of the contract.

Ener goproj ekt submitted all interimcertificates for the life of the
Project. Paynents under the contract were in conformty with with the terns
of that contract. Under the terns of the contract, 50 per cent of the
retenti on nmoney was to be paid on the date of issue of the provisiona
acceptance certificate.

224. The Panel finds that Energoprojekt submtted sufficient evidence to
establish the amounts retained and that no payment of w thheld retention
nmoney was made to Energoprojekt. The Panel further finds that the Project
was ongoi ng on 2 August 1990 and that all interimcertificates were paid on
atinmely basis by the Enployer. After deduction of the pro-rata portion of
the unanorti zed advance paynent, the Panel finds that total anmount of
retenti on noney due is US$804, 045. The Panel finds that 50 per cent of this
amount, or US$402, 023, woul d have been due and owi ng on the date of issue of
t he provisional acceptance certificate.

225. The Panel finds that retention noney is a formof security held by an
enpl oyer to ensure fulfilment by a contractor of its obligations to conplete
the project and to renedy defects after take over of the conpleted project
by the employer. In view of the fact that Energoprojekt was prevented from
term nating the Project without fault, and because the parties should share
the risk of non-conpletion, the Panel finds that Energoprojekt is entitled
to 50 per cent of the retention noney due and owi ng on the date of issue of
t he provisional acceptance certificate.

226. The Panel recommends conpensation in the ambunt of US$201, 011 for
retenti on noney.

3. Recommendati on

227. Based on the above, the Panel recomends conpensation in the anpunt of
US$856, 871 for contract | osses.
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B. Loss of profits

1. FEacts and contentions

228. Energoproj ekt seeks conmpensation in the anmpunt of US$2, 211, 150 for

| oss of profits, approximately five per cent of the net contract sum

Ener goproj ekt stated that, as no other information was available, it adopted
the five per cent profit rate fromthe original tender dating from 1985.

2. Analysis and valuation

229. The Panel finds that Energoprojekt’s statement that a profit would
have been made is unsupported by the facts avail abl e concerning the Project.
Oiginally, the Project was to have been conpleted in 1989. Because of a

di spute with a maj or subcontractor, Energoprojekt was required to assune a
greater role than originally foreseen under the contract. Correspondence
and internal mnutes provided by Energoprojekt indicate that Energoproj ekt

i ntended to negotiate a further agreenment with the Enployer to avoid any
potential contract clains agai nst Energoprojekt by the Enployer.

230. Further, the Panel finds that Energoprojekt did not submt financia
statements, budgets, managenent reports, or accounts that would enable the
Panel to determ ne that Energoprojekt mght have made a profit despite the

18 month delay. |In evaluating a loss of profits claim the Panel requires
cl ear and convi ncing evi dence of ongoing and expected profitability. 1In the
absence of such evidence, the Panel will not reconmend conpensation for |oss

of profits.

3. Recommendati on

231. The Panel recomrends no conpensation for |oss of profits.

C. Overheads for head office

232. Energoproj ekt seeks conmpensation in the anmpunt of US$2, 326,070 for
overheads for its head office. Energoprojekt stated that it expected to
recover its site and head office overhead costs by paynments made under the
interimcertificates throughout the duration of the Project and that it was
unabl e to recover these costs as a result of the forced abandonnment of the
Proj ect.

233. The Panel finds that overheads for head offices are costs that are
included in the net price of the contract, but are not separate itens that
are chargeable to the Enployer. |In comercial contracts such as this one,

t he overheads are part of the non-recoverable itens that are included in the
rates charged by the contractor. As stated by Energoprojekt, those costs
were expected to be recovered fromthe paynents nade under the interim
certificates.
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234. The Panel recommends no conpensation for overheads for the head
of fice.

D. Paynent or relief to others

1. FEacts and contentions

235. Energoproj ekt seeks compensation in the anpbunt of US$234, 642 for the
repatriation of 314 enpl oyees (238 Chinese nationals, 25 Thai nationals, 51
Yugosl av nationals). Energoprojekt includes airfare from Anman to the hone
country of the enployee, hotel costs for sone personnel in Amman, as well as
“war risk paynments” nmade to certain Yugoslav personnel

2. Analysis and valuation

236. Energoproj ekt seeks conpensation in the anmount of US$184, 450 for the
cost of air tickets for 238 Chinese enployees. |t provided payroll records
for 189 enpl oyees for Septenber 1990. Energoprojekt included a letter from
t he Econonmic Counsellor’s Ofice fromthe Enbassy of the People’ s Republic
of China requesting the withdrawal of the remai ni ng 185 Chi nese peopl e at
the Navigation Lock No.1 project. In that letter, the Counsell or

acknow edged that, as of 16 Septenber 1990, 53 persons had already |eft,
denonstrating that 238 Chinese workers were at the site at some point in
tinme.

237. In support of its claim Energoprojekt included proof of paynent to
the Bank of China for airline tickets issued in March 1990. Energoproj ekt
did not provide any evidence of its airfare costs for the 238 Chinese

wor kers present in Irag at the time of Iraq s invasion and occupation of
Kuwai t. The Panel recommends no compensation for the evacuation costs of
the 238 Chi nese enpl oyees.

238. Energoproj ekt seeks conpensation in the amount of US$17,800 for the
cost of air tickets for 25 Thai enpl oyees. Energoprojekt provided an

i nvoi ce for 206 passengers routed from Anman to Bangkok, however it did not
provide a list of Thai enployees at the site or proof of paynment of the

i nvoi ce. The Panel recomrends no conpensation for the evacuation costs of
the 25 Thai enpl oyees.

239. Energoproj ekt seeks conpensation in the amount of US$10,992 for the
cost of air tickets for 51 Yugoslav enployees and 11 fanmly nenbers. It
provided a |ist of 39 enployees who filed individual clains with the

Conmi ssion and stated that no docunmentation is available for the remaining
12 workers enployed at the site. Energoprojekt did not provide proof of
paynment to Yugoslav Airlines for the airfare costs of these enployees. As
part of its investigation, the Panel requested that the secretariat review
the clainms of the national airlines and the Federal Republic of Yugoslavia
to verify whether Energoprojekt paid the airfare for its workers. Those
claimfiles did not indicate that Energoprojekt paid the airfares for its
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Yugosl av personnel. The Panel reconmends no conpensation for the evacuation
of the Yugoslav national s.

240. Energoproj ekt seeks conpensation in the amount of US$18,500 for war
ri sk insurance prem uns for 37 Yugoslav enployees. |t provides the bank
transfer record as proof of paynent. Additionally, Energoprojekt seeks
conpensation in the amobunt of US$2,900 for hotel costs in Amman.

Ener gopr oj ekt provided the hotel invoices and proof of paynment. The Pane
finds that these itens are tenporary and extraordi nary expenses related to
repatriation, and are therefore conpensable in the anpbunt of US$21, 400.

3. Recommendati on

241. The Panel reconmends conpensation in the anpbunt of US$21, 400.

E. Loss of tangible property

1. EFacts and contentions

242. Energoproj ekt seeks conmpensation in the anmpbunt of US$6, 910, 043 for
tangi bl e property | osses consisting of heavy plant and equi pnent, spare
parts, tenporary works, including canp buil dings and associated fittings,
fixtures and furniture, and other property confiscated by an agency of the
Government of Iraqg. Energoprojekt stated that the speed with which it
evacuated its personnel prevented it from renoving tenporary works and
installations or material for permanent worKks.

(a) Pl ant and equi pnent

243. For each item of plant and equi pment, Energoprojekt submtted an
item zed table that cross-referenced the description and identification
custons decl arations, date of entry into Iraq, value in Iraqi dinar
appl i cabl e depreciation rate and the depreci ated val ue of each item

Addi tionally, Energoprojekt submtted a copy of a |list of tenporarily

i nported equi pmrent and vehicl es which was signed by the Enpl oyer’s resident
engi neer. Energoproj ekt did not depreciate the value of spare parts.

244. Energoproj ekt stated the depreciated value of the plant and equi prment
as USS$5, 087,223 and the value of the spare parts as US$305,900. Oher than
as descri bed bel ow, Energoprojekt did not subnit invoices or proof of
paynment for plant and equi pnment or spare parts.

245. As a separate subm ssion, Energoprojekt included the purchase
agreenents between Energoprojekt and one of its subcontractors from whom
Ener gopr oj ekt purchased the plant and equi prent. The agreenents and its
amendnents indicated that the total purchase price of the plant and

equi pment was US$3, 097,361. O this purchase price, Energoprojekt paid nine
per cent in cash, (i.e., US$278,762), with the remainder to be paid in equa
i nstal ments, conmencing after the issue of the provisional acceptance
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certificate. Energoprojekt’s balance sheet, dated 15 February 1990,
indicated its obligation to pay its subcontractor the amount of US$278, 762
for the plant and equipnment. It is unclear whether the plant and equi pnent
purchased from the subcontractor is included in, or is separate from the
pl ant and equi pnent originally included in the claim

(b) Tenporary works

246. Energoproj ekt seeks conmpensation in the anmpunt of US$1, 368,510 for
tenporary works, including prefabricated housing, office buildings, domestic
and office furniture, and office equipment. Similar to its evidence for

pl ant and equi pnent, Energoprojekt identified and described each item cross
referenced the custons decl arations and applied various depreciation rates
to arrive at the stated val ue

(c) Confiscated property

247. Energoproj ekt seeks conpensation in the amount of US$148, 410 for
property confiscated by an agency of the Governnment of Iraq. Energoproj ekt
submitted several letters, all dated in May or June of 1992, froman Iraq
agency that informed Energoprojekt of the confiscation of the equipment,

pl ant and materials of foreign conpanies for the purpose of conpleting
construction projects. Energoprojekt provided a |ist of equipnent, plant
and materials submitted to it by Irag and custons declarations related to
some of the itenms identified on this |ist.

2. Analysis and valuation

(a) Pl ant and equi pnent

248. The Panel finds that Energoprojekt did not submt sufficient evidence
to denonstrate its ownership of or paynment for the plant and equi pnent

| osses included in its claim Energoprojekt submtted a substantial nunber
of docunents that indicated that the plant and equi pment were in lrag at the
time of Irag’s invasion of Kuwait. Further, Energoprojekt submtted
sufficient evidence of its agreement to purchase plant and equi pnent from
its subcontractor. However, Energoprojekt did not submt evidence
denonstrating that Energoprojekt actually paid for the plant and equi pnent.

249. The Panel recomrends no conpensation for plant and equi prent,
i ncludi ng spare parts.

(b) Tenporary works

250. The Panel finds that Energoprojekt did not submit sufficient evidence
of its loss of temporary works. Energoprojekt submitted a table that set
forth 24 itens of | oss and the depreciated value of each item However,

Ener goproj ekt did not submt purchase invoices or other proof of ownership
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Al t hough the custons declarations establish that 13 itens were inported into
Irag, there is no evidence of paynent for, or ownership of, the itens.

251. The Panel recomrends no conpensation for tenporary works.

(c) Confiscated property

252. The Panel finds that the confiscation of the equipnment, plant and
mat eri al s by an agency of the Governnent of lraq in 1992 is not directly
related to the invasion and occupati on of Kuwait.

253. The Panel reconmmends no conpensation for confiscated property.

3. Recommendati on

254. The Panel recomrends no conpensation for tangible property | osses.
F. Interest

255. For the reasons stated in paragraph 18, the Panel does not determ ne
the conpensability of claims for interest.

G Recommendation for Energoproj ekt

Table 8. Recommended conpensation for Energoproj ekt

d ai m el enent d ai manount Recomended
(US$) conpensation
(US$)
A. Contract | osses
2a. Qutstandi ng paynents 10, 519, 819 481, 101
2b. Loan to enpl oyer 3,916, 760 174, 759
2c. Retention noney 954, 940 201, 011
Subt ot al 15, 391, 519 856, 871
B. Loss of profits 2,211, 150 ni
C. Overheads 2,326, 070 ni
D. Paynent or relief to others 234, 642 21, 400
E. Tangi bl e property 6,910, 043 ni
Tot al 27,073,424 878,271

256. Based on its finds regarding Energoprojekt’s claim the Pane
recomends conpensation in the amount of US$878, 271
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VII. CLAIM OF | NDI AN RAI LWAY CONSTRUCTI ON COMPANY
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257. Indian Railway Construction Conpany (“Indian Railway”) is an |Indian
public sector enterprise that was engaged in 1981 by the Governnent of Iraq
to performconstruction works on three infrastructure projects in Iraq: the
Mussayeb Samawa Railway Project (“Project A’), the Al Mit hanna Cenent
Project (“Project B’) and a Fertilizer Plant Project at Baiji (“Project C').
I ndi an Rai |l way seeks conpensation in the amount of US$106, 430,570 for
contract |osses, interest on contractual debt, |oss of profits, tangible
property | osses, financial |osses, head office expenses, guarantee expenses
and lost Iraqi bank deposits that it incurred as a result of lraq s invasion
and occupation of Irag.

258. According to Indian Railway, Projects A and B were conpleted prior to
Irag’s invasion of Kuwait on 2 August 1990. Project C was 65 per cent
conplete as at the time of the invasion, and Indian Railway stated that it
was unable to conmplete this project after the outbreak of hostilities.

Table 9. Indian Railway’s claim
d ai m el ement cl ai m amount
(US$)
A.  Contract |osses 76, 185, 626
B. Interest 19, 220, 179
C. Loss of profits 1, 367, 890
D. Tangi bl e property 1, 900, 000
E. Financial |osses 2,248,952
F. Head office expenses 747, 266
G Continuing guarantee expenses 240, 160
H Iraqi bank deposits 4, 520, 497
Total 106, 430, 570

A. Contract |osses

1. FEacts and contentions

259. Indian Railway seeks conpensation in the amunt of US$76, 185, 626 for
unpai d contractual debts for work perforned on the three projects.

260. Indian Railway stated that Project A was conpleted on 31 Decenber
1984, with handover occurring in May 1986. Because of the financia
difficulties encountered by Iraq as a result of the war with Iran, a
deferred paynent arrangenent system (effective 1 January 1984) was executed
by the Governnents of India and Irag.

261. Indian Railway stated that Project B was conpleted on 5 July 1987,
wi t h handover occurring in 1989.
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262. Indian Railway stated that 65 per cent of the work on Project C was
conpl eted on 2 August 1990.
263. Indian Railway stated that the foreign currency conponent of the

contract for Project C was on deferred payment ternms and that, from 1989
onwards, lraq started to fall behind in its paynent obligations. After the
del ays began, an agreenent was entered into between the Governnents of India
and lraqg in 1990. Indian Railway stated that, notw thstanding this
agreenent, no payments were released by the Iraqi authorities because of the
out break of hostilities as a result of Iraq’ s invasion of Kuwait.

2. Analysis and valuation

264. According to the dates of the work perforned by Indian Railway, the
majority of the contractual debt falls outside the jurisdiction of the
Conmi ssion. The evidence originally submitted raised the possibility that
some of the work in relation to Project C was perforned between 2 May and 2
August 1990, in which case the claimfor those amounts m ght have been

within the jurisdiction of the Comm ssion. Indian Railway was specifically
asked to provide additional docunmentation that would indicate the dates on
whi ch work was perfornmed under the Project C contract. Inits reply, Indian

Railway failed to give details of any work conpl eted between these dates.

265. The Panel finds that the entire contract |oss under Contracts A and B
relate to work perforned prior to 2 May 1990. The Panel further finds that
the inter-governnental deferred paynent agreenent, effective 1 January 1984,
did not have the effect of novating the debt for the purpose of Security
Council resolution 687 (1991).

266. Wth respect to Project C, the Panel finds that although Indian
Rai | way was specifically asked to provide evidence of the value of work
conpl eted between 2 May and 2 August 1990, it failed to do so. 1In the
absence of requested evidence, the Panel finds that Indian Railway did not
submt sufficient evidence to support its |oss.

3. Recommendati on

267. The Panel recomrends no conpensation for contract | osses.

B. Interest on contractual debt

268. Indian Railway seeks conpensation in the amunt of US$19, 220, 179 for
| osses related to certified interest payable under the deferred paynent
arrangenents applicable to Projects A and C.

269. The Panel finds that loss of interest with respect to Project A and
part of Project Crelate to contract |osses that are excluded fromthe
jurisdiction of the Commission. Wth respect to the loss of interest for
work on Project C between 2 May and 2 August 1990, the Panel finds that
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I ndian Railway did not submt sufficient evidence in support of its stated
| oss.

270. The Panel recomrends no conpensation for interest on contractual debt.

C. Loss of profits

1. FEacts and contentions

271. Indian Railway seeks conpensation in the amunt of US$1, 367,890 for

| oss of profits on Project C. Indian Railway stated that it was unable to
conplete the work on Project C due to Iraq’ s invasion and occupati on of
Kuwai t. According to Indian Railway, 65 per cent of the work was conpl eted
on 2 August 1990 and thereafter Iraq conpleted the work itself. [Indian
Railway stated that it filed a claimwith Irag for US$2.3 nmillion for the

| oss of profits on Project C. In Cctober 1992, Iraq, after considering

I ndi an Rai l way’ s demand, recommended that a sum of US$1, 367, 890 be awar ded
on deferred payment ternms. Indian Railway stated that it is not hopeful of
receiving that sum

2. Analysis and valuation

272. In support of its claimfor loss of profits, Indian Railway provided a
copy of mnutes of meetings held from 10 to 14 Cctober 1992 between

del egates of Indian Railway and the Iraqi State Establishment for

| mpl ement ati on of Transportation and Conmuni cation Projects (“SElTAC).

From these m nutes, it appears that Indian Railway and SEI TAC agreed t hat

t he amount of US$1, 726, 958 (denom nated in both United States dollars and
Iraqgi dinars) should be paid to Indian Railway. The dollar conponent was to
be paid on deferred paynent terms. However, this anmpunt appears to include
anount s extendi ng beyond the loss of profits claim The mnutes make
reference to losses related to the conpletion of Project C, a delay penalty
and mai ntenance paynments by SEI TAC. The Panel finds that these m nutes do
not constitute evidence in support of |oss of profits.

273. Inits First Report the Panel found that a claimant seeking
conpensation for | oss of profits nmust prove, first, that it had an existing
contractual relationship at the time of the invasion. Secondly, the

cl ai mant nust prove that the continuation of the relationship was rendered

i npossi ble by Iraqg’s invasion and occupation of Kuwait. Finally, the

cl ai mant nmust denonstrate that the contract would have been profitable as a
whole. It is not sufficient to prove a profit at any stage before the

conpl etion of the project. (See paras. 145-147, First Report). Thus, Indian
Rai | way must denonstrate that it would have been profitable to conplete
Project C.

274. Paragraph 5 of Governing Council decision 15 expressly states that the
cl ai mant seeki ng compensation for business | osses such as |loss of profits
nmust provide “detail ed factual descriptions of the circunstances of the
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claimed | oss, damage or injury” in order for conpensation to be awarded.
Accordingly, the Panel requires clear and convincing evidence of ongoi ng and
expected profitability.

275. The Panel finds that Indian Railway failed to conply with the
evidentiary standards referred to above.

3. Recommendati on

276. The Panel recomrends no conpensation for |oss of profits.

D. Loss of tangible property

277. Indian Railway seeks conpensation in the amunt of US$1, 900, 000 for

| oss of tangible property. Indian Railway stated that it was required to
make avail abl e certain equi pnent and machinery for the execution of the
projects and that it left behind this equi prment and machi nery on 2 August
1990. It further stated that Irag and I ndian Railway subsequently agreed on
an anount of US$1, 900, 000 that woul d be paid on deferred paynent terns in
respect of this equipnment and machinery. Indian Railway stated that under
the present conditions the rel ease of such funds is not likely to take

pl ace.

278. The loss of equi pment and machinery is supported by a summary |ist of
the assets in question drawn up by Indian Railway. There is no

cont enpor aneous evi dence of the purchase price or value of the assets in
guestion or of the presence of those assets in Irag. |Indian Railway did not
provide a copy of its agreement with Iraq whereby Iraq agreed to pay |ndian
Rai | way US$1, 900, 000 on deferred paynent terns in respect of the equi pnent
and machi nery.

279. The Panel finds that Indian Railway did not provide sufficient

evi dence to support its loss of tangible property. Indian Railway did not
provi de evi dence of ownership, date of acquisition, or original cost to
verify the losses. Further, Indian Railway did not provide a list of the
property with an acknow edgment by Iraq of its confiscation and the val ue of
the property.

280. The Panel recommends no conpensation for |oss of tangible property.

E. FEinancial |osses

281. Indian Railway seeks conpensation in the amunt of US$2, 248, 952 for
expenses that it incurred in raising funds with foreign and Indian financia
institutions in order to nmeet its liquidity requirenents for the tinely
conpletion of the projects. Indian Railway stated that it became necessary
for it to raise these additional funds due to the fact that Iraqg del ayed the
rel ease of the anmounts due under the respective contracts.
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282. The Panel finds that Indian Railway failed to denonstrate the direct
i nk between the interest expenses incurred and lraq' s invasion and
occupation of Kuwait. Further, Indian Railway did not denonstrate that any
of the amobunts due under the respective project contracts related to work
that was performed between 2 May and 2 August 1990.

283. The Panel reconmmends no conpensation for financial |osses.

F. Head office expenses

284. Indian Railway seeks conpensation in the amunt for US$747, 266 for
expenses associated with maintaining a site office in Iraq for 30 nonths.

I ndian Railway calculated its |loss as a percentage share of head office
expenses based on the total expenses for the years 1990-1991 and 1991-1992.

I ndi an Railway provided no evidence in support of this loss, although it was
specifically asked to do so. Furthernore, Indian Railway did not specify
for which 30-nmonth period it seeks conpensation

285. The Panel finds that Indian Railway did not submt sufficient evidence
to denonstrate that its stated loss was a direct result of lraqg s invasion
and occupation of Kuwait or that it actually incurred such expenses.

286. The Panel reconmmends no conpensation for head office expenses.

G Continuing guarantee expenses

287. Indian Railway seeks conpensation in the amount of US$240, 160 for
expenses associated with maintaining political risk insurance and governnent
guarantees for the projects. Indian Railway stated that, because it was not
pai d under the project contracts, it had to extend the termof the
guarantees and, in doing so, incurred additional expenses.

288. The Panel finds that Indian Railway failed to denonstrate the direct
link between the guarantee expenses incurred and Iraq’ s invasion and
occupation of Kuwait. Further, the Panel finds that Indian Railway did not
provi de adequate evidence of its | osses.

289. The Panel recomrends no conpensation for continui ng guarantee
expenses.

H. | ragi_bank deposits

290. Indian Railway seeks conpensation in the amunt of US$4, 520, 497 for
Iragi dinar ampunts held in two accounts with the Rafidain Bank, Baghdad on
31 March 1992. The precise nature and circunmstances of the loss and the
reason why this anount cannot be recovered are unclear and are not specified
in the claim Indian Railway did not provide any evidence of the existence
and terns of the bank accounts.
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291. The Panel finds that Indian Railway did not denonstrate that the
accounts are no |longer in existence or that Indian Railway was deni ed access
to the funds.

292. The Panel reconmends no conpensation for |oss of funds in Iraqgi bank
accounts.

I. Recommendation for |ndian Railway

Tabl e 10. Recommended conpensation for |Indian Railway

d ai m el enent d ai manount Reconmended
(US$) conpensation
(US$)
A.  Contract |osses 76, 185, 626 ni
B. I nt er est 19, 220, 179 ni
C. Loss of profits 1, 367, 890 ni
D. Tangi bl e property 1, 900, 000 ni
E. Financial |osses 2,248, 952 ni
F. Head office expenses 747, 266 ni
G Continuing guarantee expenses 240, 160 ni
H Iraqi bank deposits 4,520, 497 nil
Tot al 106, 430, 570 ni

293. Based on its findings regarding Indian Railway's claim the Pane
recomends no conpensati on
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VIIl. CLAIM OF HANYANG CORPORATI ON
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294. Hanyang Corporation (“Hanyang”), a Korean construction conpany, seeks
conpensation in the amount of US$13, 552,841 for contract |osses, tangible
property | osses, and bank deposits. Hanyang was engaged by various agencies
of the Government of lrag to work as a general contractor on the G| Punping
Station K-2, the Haifa Street Devel opnent Project, the Abu-Beshoot
Irrigation and Drain Project, and the North Jazira Irrigation Project Nos.
1A and 1B.

Table 11. Hanyang's claim

d ai m el enent d ai m anount

(US$)
A.  Contract | osses 5,076, 900
B. Tangi bl e property 1, 906, 230
C. lraqgi bank credits 6,569, 711
Tot al 13,552,841

A. Contract | osses

1. FEacts and contentions

295. Hanyang seeks conpensation in the amount of US$5,076,900 for retention
money on the five construction projects.

296. The conpletion certificates submtted by Hanyang indicate that (i) the
G| Punmping Station was comm ssioned on 10 Novenber 1985; (ii) the Haifa
Street Devel opnment Project was conmi ssioned on 2 March 1988; and (iii) the
Abu- Beshoot Irrigation and Drain Project was comm ssioned on 18 March 1988.
Al t hough the conpletion certificates were issued for the North Jazira
Irrigation Project No. 1A and the North Jazira Irrigation Project No. 1B on
30 June 1989 and 22 Septenber 1989, respectively, the final conmm ssioning
was still pending on the date of the claim (20 Septenber 1994).

297. Wth regard to the work performed by Hanyang on the projects, the
docunents provi ded by Hanyang indicate that the construction period for the
projects comrenced as early as October 1981, in the case of the Haifa Street
Devel opnent Project, and term nated at the latest in Septenber 1989 in the
case of the North Jazira Irrigation Project No. 1B

2. Analysis and valuation

298. The Panel finds that the work performed on the five projects was
performed prior to 2 May 1990. In each case, as of 2 May 1990, the
conpletion certificate had been issued, and the final comm ssioning had

al ready taken place on three of the projects. Only the North Jazira
Irrigation Projects were in the maintenance period in the three nonths prior
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to the invasion. However, Hanyang did not submt enployer certificates that
woul d indicate the breakdown of the retention noney due on the projects.
The Panel finds that there is insufficient evidence to support the contract
| osses for the retention nmoney owed on any of the projects.

3. Recommendati on

299. The Panel recomrends no conpensation for contract | osses.

B. Loss of tangible property

1. FEacts and contentions

300. Hanyang seeks conpensation in the anbunt of US$1, 906,230 for |oss of
tangi bl e assets, including heavy equi pment and accessories, tools and smal
equi pnent, and spare parts and consumabl es. Hanyang stated that all of the
tangi bl e property was used on the project sites and was confiscated by the
Iragi authorities. According to Hanyang, a nunber of assets present on the
project sites were in the process of being re-exported at the tinme of the

i nvasi on.

2. Analysis and valuation

(a) Heavy equi pnent and accessories

301. Hanyang submitted an inventory of assets with an stated val ue of

US$1, 906, 230, but did not provide any evidence of ownership, inmportation of
t he equi pnent into Iraq or of the circunstances of the |loss. Further
Hanyang did not identify on which project the heavy equi pnent was used. The
Panel finds that Hanyang did not submt sufficient evidence of its stated

| oss.

(b) Tools and small equi pnent

302. Inits statenent of claim Hanyang included a loss in the amunt of
US$200, 000 for tools and snall equipnent. Because Hanyang did not submt
any docunentation regarding the tools and small equi pnent, the Panel finds
t hat Hanyang does not have any evidence to support its |oss.

(c) Spare parts and consumabl es

303. Inits statenent of claim Hanyang included a loss in the amunt of
US$200, 000 for spare parts and consunmabl es. Because Hanyang did not submt
any docunentation regarding its |l oss, the Panel finds that Hanyang did not
submt any evidence to support its |oss of spare parts and consunabl es.
Further the Panel finds it unlikely that such | osses occurred as a direct
result of lraq s invasion and occupation of Kuwait, given that each of the
projects was conpleted by 1989.
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3. Recommendati on

304. The Panel recommends no conpensation for |oss of tangible property.

C. lragi _bank credits

305. Hanyang seeks conpensation in the anbunt of US$6, 569, 711 for anpunts
held with the Central Bank of Irag on 8 Novenber 1993.

306. Hanyang stated that amounts owed in United States dollars under the
project contracts were to be paid by the Iraqi enmpl oyer into Hanyang' s
account at the Central Bank of Iraq. Under a contract with the Iragi State
O 1 Marketing Organization (“SOMJ'), Hanyang arranged to lift Iraqgi crude
oi | against paynent fromits account. The |ast date on which Hanyang lifted
crude oil was 21 August 1989. In July 1990, it was negotiating with SOMO to
lift a shipnment of crude oil in the amount of US$6.5 mllion, however, this
shipment failed due to Iraqg' s invasion of Kuwait.

307. The Panel finds that Hanyang denonstrated that the credit is still in
exi stence at the Central Bank of Irag as of 8 Novenber 1993. For this
reason, Hanyang has established that its loss of the use of the credit was
not a direct result of Iraq s invasion and occupation of Kuwait.

308. The Panel recomrends no conpensation for Hanyang s credit at the
Central Bank of Iraq.

D. Recommendation for Hanyang

Table 12. Recommended conpensation for Hanyang

d aim el enent d ai manpunt Recomended
(US$) conpensation
(US$)
Contract | osses 5,076, 900 ni
B. Tangi bl e property 1, 906, 230 ni
Iragi bank credits 6, 569, 711 ni
Tot al 13,552,841 ni

309. Based on the its findings regarding Hanyang's claim the Pane
recommends no conpensati on
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I X. CLAIM OF ARCOM S. A.
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310. Arcom S. A. Bucharest (“Arconf), a Romanian conpany, submtted only the
category “E’ claimform a statenent of claimand other untransl ated
docunents in support of its stated |osses. Arcom seeks conpensation in the
amount of US$38,352,000 for losses relating to a “factory for chem ca

equi pment”, an “ammoni a tank” and a “cement plant”.

311. On 25 March 1998, Arcom was sent a notification under article 15 of
the Rules requesting it to conply with the formal requirements for filing a
claim Arcomwas requested to reply on or before 25 Septenber 1998. Arcom
did not submt a reply. On 1 Cctober 1998, Arcomwas sent a forma
notification of the deficiencies of its claimas filed. The deadline for
Arcomto reply was 1 Decenber 1998. Arcomdid not reply.

312. The Panel finds that Arcomdid not submt sufficient information or
docunentation to support its asserted | osses.

313. The Panel recomrends no conpensation for Arcom
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X. CLAIM OF FREEPORT MCMORAN RESOURCE PARTNERS
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314. Freeport McMoran Resource Partners (“Freeport”) is a United States
corporation whose primary activities are in the fields of agricultural

m neral s, sul phur, copper, gold, silver, and oil and gas. Freeport conducts
wor | d-wi de sul phur operations, primarily through an unincorporated division
named Freeport Sul phur Company. Freeport seeks compensation in the amunt
of US$10, 301, 346 for contract |osses and interest.

Tabl e 13. Freeport’'s claim

d ai m el enent cl ai m amount

(US$)
A. Contract | osses 8,921, 393
B. | nt er est 1, 379, 953
Tot al 10, 301, 346

A. Contract | osses

1. FEacts and contentions

315. On 21 Novenber 1988, Freeport and the M shraq Sul phur State Enterprise
(the “Enpl oyer”) concluded a Sul phur Purification Plant Contract (the
“Contract”) pursuant to which Freeport was required to design, construct,
deliver, comm ssion and test a sul phur purification plant. The Contract
required the Enployer to make an initial paynment, 23 nonthly instal nents and
a final paynment on satisfaction of the performance guarantee. Each paynent
was |inked to a performance schedul e.

316. On 2 August 1990, the work on the plant was approxi mately two nonths
ahead of schedule. Freeport had conpleted the work required to entitle it
to nmonthly paynents 21, 22 and 23, due, respectively, on 21 August, 21
Sept ember and 21 Cctober of 1990. Freeport stated that the Enpl oyer had
made all paynments on a tinmely basis prior to 2 August 1990 and that no

di sputes existed between the parties as of that date.

317. On 26 August 1990, the Enployer sent a telex to Freeport stating that
Freeport’s refusal to send its comm ssioning teamto the plant constituted a
breach of the Contract. 1In a telex dated 28 August 1990, Freeport purported
to invoke the force majeure clause contained in the general terms and
conditions of the Contract.

318. On 15 January 1991, Freeport term nated the Contract pursuant to its
terms and conditions on the grounds that several paynents were nore than 60
days overdue.

319. Freeport seeks conpensation in the anpbunt of US$8, 921,393 for the
unpai d payments 21 through 25.
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2. Analysis and valuation

320. The Panel finds that the evidence provided by Freeport confirms the
paynment situation it described. Freeport was ahead of the perfornmance
schedul e by approximately two mont hs and denonstrated that it received
paynment in full for each of the prior paynent periods. The Panel further
finds that the performance of the work creating the contract |oss took place
after 2 May 1990 in each case

321. As part of its calculation of its |oss, Freeport deducted fromthe
anount due under the Contract the costs it saved as a result of the
interruption of performance. According to Freeport, these costs amunted to
US$413, 000. I n support of this figure, Freeport submtted an affidavit from
its controller, stating that the controller investigated the costs that
woul d have been incurred and was satisfied that the amount of US$413, 000
accurately represented the anopunt that was not expended due to the

term nation of the Contract.

322. In the same affidavit, the controller stated that Freeport had al ready
paid in full all its subcontractors and vendors on the project.

323. The Panel finds that Freeport demonstrated its contract |osses for
payments 21 through 25 in the anpbunt of US$9, 334,393. The Panel further
finds that costs of US$413,000 must be deducted fromthis amunt to reflect
t he amounts saved by Freeport due to the term nation of the project.

3. Recommendati on

324. The Panel recomends conpensation in the amunt of US$8, 921, 393 for
contract | osses.

B. Interest on contract |osses

325. Freeport seeks conpensation in the amount of US$1, 379,953 for interest
conmpounded nmonthly on the amounts due under the Contract. The interest is
calculated at rates ranging from3.87 to 8.4 per cent. These rates are
based on Freeport’'s cost of borrowing for its own capital needs.

326. For the reasons stated in paragraph 18, the Panel does not determ ne
the conpensability of claims for interest.
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C. Recomendation for Freeport
Table 14. Recommended conpensation for Freeport
d aimel enent d ai manpunt Recomended
(US$) conpensation
(US$)
Contract | osses 8,921, 393 8,921, 393
I nt er est 1, 379, 953 ni
Tot al 10, 301, 346 8,921, 393

327. Based on its findings regarding Freeport’s claim the Panel reconmends
conpensation in the amount of US$8, 921, 393.
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SUMVARY OF RECOMMENDATI ONS BY CLAI MANT

328. Based on the foregoing, the Panel recommends the follow ng anpbunts of
conpensation for direct
Irag’s invasion and occupation of Kuwait:

| osses suffered by the claimants as a result of

(a) Agroconpl ect Co. (Bulgaria): US$150, 790;

(b) The China Road and Bridge Corporation (China): US$1, 217, 964;

(c) I ndustrogradnja d.d. (Croatia): nil

(d) Ener goproj ekt Building & General Contracting Conpany Limted
(the Federa

Republic of Yugoslavia): US$878, 271

(e) I ndi an Rai |l way Construction Conpany (India): nil

() Hanyang Corporation (Republic of Korea): nil

(9) Arcom SA Bucharest (Romania): nil; and

(h) Freeport

Geneva, 15 Decenber

McMor an Resource Partners (United States):
US$8, 921, 393.

1998

(Signed) M. Werner Melis
Chai r man

(Signed) M. David Mace
Commi ssi oner

(Signed) M. Sompong Sucharitku
Commi ssi oner



