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| nt roduction

1. The Governing Council of the United Nations Conpensation Comm Ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
Panel ), conposed of Messrs. John Tackaberry (Chairman), Pierre CGenton and
Vi nayak Pradhan, at its twenty-eighth session in June 1998, to review
construction and engineering clainms filed with the Comm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Clainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rules”) and other Governing Council decisions.
This report contains the recomendations to the Governing Council by the
Panel , pursuant to article 38(e) of the Rules, concerning the clainms of

si xteen corporations included in the ninth instalment. Each of the

cl ai mants seeks conmpensation for |oss, damage or injury allegedly arising
out of Irag’ s 2 August 1990 invasi on and subsequent occupation of Kuwait.

2. Each of the claimants had the opportunity to provide the Panel with

i nformati on and docunentati on concerning their clainms. The Panel has

consi dered evidence fromthe claimnts and the responses of CGovernnents to
the reports of the Executive Secretary issued pursuant to article 16 of the
Rul es. The Panel has retained consultants with expertise in valuation and
in construction and engi neering. The Panel has taken note of certain
findings by other Panels of Comm ssioners, approved by the Governing
Council, regarding the interpretation of relevant Security Counci
resol uti ons and Governing Council decisions. The Panel was m ndful of its
function to provide an el ement of due process in the review of clainms filed
with the Conmission. Finally, the Panel has further anplified both
procedural and substantive aspects of the process of formulating
recommendations in its preanble to its consideration of the individua

cl ai ns.

. PROCEDURAL HI STORY

A. The nature and purpose of the proceedings

3. The status and functions of the Conmmi ssion are set forth in the
report of the Secretary-Ceneral pursuant to paragraph 19 of Security
Council resolution 687 (1991) dated 2 May 1991 (S/22559). In his report,

the Secretary-General described the function of the Comm ssion as foll ows:

“The Commission is not a court or an arbitral tribunal before which
the parties appear; it is a political organ that performs an
essentially fact-finding function of exam ning clains, verifying
their validity, evaluating | osses, assessing paynents and resol ving
di sputed claims. It is only in this last respect that a quasi-
judicial function may be involved. Gven the nature of the
Commission, it is all the nore inportant that some el ement of due
process be built into the procedure. It will be the function of the
conmi ssioners to provide this elenent.” (S/ 22559, paragraph 20).
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“The processing of clainms will entail the verification of clainms and
eval uation of |osses and the resolution of any disputed clainms. The
maj or part of this task is not of a judicial nature; the resolution
of disputed clainms would, however, be quasi-judicial. It is

envi saged that the processing of clains would be carried out
principally by the conmm ssioners. Before proceeding to the
verification of clainms and eval uation of |osses, however, a

determ nation will have to be nade as to whether the |osses for which
clainms are presented fall within the nmeani ng of paragraph 16 of
resolution 687 (1991), that is to say, whether the | oss, danage or
infjury is direct and as a result of Iraq s unlawful invasion and
occupation of Kuwait.” (S/22559, paragraph 25).

4, The Panel is entrusted with three tasks in the present proceedings.
First, the Panel is required to determ ne whether the various types of

| osses alleged by the claimants are within the jurisdiction of the

Commi ssion, i.e., whether the | osses were caused directly by lraq' s

i nvasi on and occupation of Kuwait. Second, the Panel has to verify whether
the alleged | osses that are in principle conpensable have in fact been
incurred by a given claimant. Third, the Panel is required to determ ne
whet her these conmpensabl e | osses were incurred in the amounts cl ai med, and
if not, the appropriate quantumfor the | oss based on the evidence before

t he Panel

5. In fulfilling these tasks, the Panel considered that the vast nunber
of clains before the Commission and the tinme limts in the Rules
necessitated the use of an approach which is itself unique, but the
princi pal characteristics of which are rooted in generally accepted
procedures for claimdeterm nation, both donmestic and international. It

i nvol ves the enpl oyment of well established general |egal standards of
proof and val uation nmethods that have nuch experience behind them The
resultant process is essentially docunmentary rather than oral, and

i nquisitorial rather than adversarial. This nmethod carefully bal ances the
twin objectives of speed and accuracy. It also permts the efficient
resol ution of the thousands of clains filed by corporations with the
Conmi ssi on.

B. The procedural history of the clainms in the ninth instal nent

6. The clains subnmitted to the Panel in this instal nent and addressed in
this report were selected by the secretariat of the Conmm ssion from anong
the construction and engi neering clains (the “*E3 Cainms”) on the basis of
established criteria. These include the date of filing and conpliance by
claimants with the requirenents established for clainms submtted by
corporations and other legal entities (the “category ‘E clainms”).

7. On 4 February 1999, the Panel issued a procedural order relating to
the clains. The Panel decided to conplete its review of the clainms within
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180 days of the date of its procedural order, in accordance with article
38(c) of the Rules.

8. In view of the review period and the available information and
docunentati on the Panel determined that it was able to evaluate the clains
wi t hout additional information or docunments fromthe Governnent of Iraq.
Nonet hel ess, due process, the provision of which is the responsibility of
the Panel, has been achi eved by the insistence of the Panel on the
observance by claimnts of the article 35(3) requirenent for sufficient
docunent ary and ot her appropriate evidence.

9. Prior to presenting the ninth instalnent to the Panel, the
secretariat perforned a prelimnary assessnment of each claimin order to
determ ne whether the claimnet the formal requirenments established by the
Governing Council in article 14 of the Rules. For those clains that did
not meet the formal requirements, each claimnt was notified of the
deficiencies and invited to provide the necessary information

10. Further, a review of the legal and evidentiary basis of each claim
identified specific questions as to the evidentiary support for the alleged
loss. It also highlighted areas of the claimin which further informtion

and docunentati on was required. Consequently, questions and requests for
addi ti onal docunentation were transmtted to the claimnts pursuant to the
Rul es. Upon receipt of the responses and additional docunentation, a
detail ed factual and | egal analysis of each clai mwas conducted.

11. That anal ysis brought to light the fact that many clai mants | odged
little material of a genuinely probative nature when they initially filed
their clains. It also appears that many claimants did not retain clearly
rel evant docunentation and were unable to provide it when asked for it.

I ndeed, sone clai mants have destroyed docunents in the course of a norma
adm ni strative process w thout distinguishing between docunents with no

| ong term purpose and docunents necessary to support the clains that
claimants had already put forward. Finally, some claimnts did not respond
to requests for further information and evidence. The consequence has
inevitably been that for a |large nunber of |oss elenments the Panel has been
unabl e to recommend any conpensation. The Panel returns to this topic

| ater.

12. The Panel perforned a thorough and detailed factual and | egal review
of the clainms. The Panel has assumed an investigative role that goes
beyond reliance nmerely on information and argument supplied with the clains
as presented. After a review of the relevant information and
docunent ati on, the Panel nmade initial determ nations as to the
conpensability of the |oss elenents of each claim Next, conprehensive
reports on each of the clainms were prepared focusing on the appropriate

val uati on of each of the conpensable | osses, and on the question of whether
the evidence produced by the claimant was sufficient in accordance with
article 35(3) of the Rules.
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13. The val uation analysis ensures clarity and consistency in the
application of certain valuation principles to the construction and

engi neering clainms. Each |oss elenment was individually anal ysed accordi ng
to a set of instructions provided by the Panel. The cumul ative effect was
one of the followi ng: (a) a recomendati on of full conpensation for the

all eged loss; (b) an adjustnment to the amount of the alleged |oss; or (c) a
recomendati on of no conpensation

C. The claimnts

14. This report contains the Panel’s findings with respect to the
following clains for |osses allegedly caused directly by lIraq' s invasion
and occupation of Kuwait:

(a) Lesconplekt Ltd, a corporation organi sed under the |laws of the
Republic of Bulgaria, which seeks conpensation in the total amount of
US$1, 042, 868;

(b) Tel econplect AD, a corporation organi sed under the |laws of the
Republic of Bulgaria, which seeks conpensation in the total amount of
US$825, 394;

(c) China Civil Engineering Construction Corporation, a state
enterprise licensed in the People s Republic of China, which seeks
conpensation in the total amunt of US$9, 224, 548;

(d) China Harbour Engineering Conmpany, a state enterprise |icensed
in the People’ s Republic of China, which seeks conpensation in the tota
amount of US$2, 623, 588;

(e) The General Conpany for Land Recl amation, a conpany organi sed
under the |Iaws of the Arab Republic of Egypt, which seeks compensation in
the total amount of US$14, 778, 645;

(f) CPEC, an entity organised under the | aws of the French
Republic, which seeks conpensation in the total amount of US$79, 359;

(g) Freyssinet International et Conpagnie, a corporation organised
under the | aws of the French Republic, which seeks conmpensation in the
total amount of US$3, 334, 131

(h) Chemtherm Plants and Systens Pvt Ltd, a corporation organised
under the |aws of the Republic of India, which seeks conpensation in the
total ampunt of US$250, 502;

(i) Mirazum Construction Co. Ltd, a corporation organi sed under the
| aws of Japan, which seeks conpensation in the total amunt of
US$1, 599, 843;
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(j) Corderoy International Limted, a corporation organi sed under
the laws of the United Kingdom of Great Britain and Northern Ireland, which
seeks conpensation in the total amount of US$95, 852;

(k) Costain International Limted, a corporation organised under the
| aws of the United Kingdom of Geat Britain and Northern Ireland, which
seeks conpensation in the total amount of US$422, 786;

(1) Ewbank Preece Linmted, a corporation organised under the | aws of
the United Kingdom of Great Britain and Northern Ireland, which seeks
conpensation in the total ampunt of US$122, 205;

(m IM Yorkshire Copper Tube (Exports) Limted, a corporation
organi sed under the |laws of the United Kingdomof Geat Britain and
Northern Ireland, which seeks conpensation in the total anount of
US$85, 415;

(n) Kaskade Drains Limted, a corporation organised under the | aws
of the United Kingdom of Great Britain and Northern Ireland, which seeks
conpensation in the total amount of US$27, 459;

(o) Pirelli General PLC, a public limted conpany organi sed under
the laws of the United Kingdom of Great Britain and Northern Ireland, which
seeks conpensation in the total amount of US$5, 503, 338; and

(p) Lewis & Zinmrerman Associ ates, Inc, a corporation organi sed under
the aws of the United States of America, which seeks conpensation in the
total amount of US$38, 886.

15. In drafting this report, the Panel has not included specific
citations fromrestricted or non-public documents that were produced or
made available to it for the conmpletion of its work.

I'l. LEGAL FRAMEWORK

A. Applicable | aw

16. I n paragraph 16 of resolution 687 (1991), the Security Council

“Reaffirms that Iragq, without prejudice to the debts and obligations
of lraq arising prior to 2 August 1990, which will be addressed
through the normal nechani sns, is liable under international |aw for
any direct |oss, damage, including environnmental damage and the

depl etion of natural resources, or injury to foreign Governnents,
nati onal s and corporations, as a result of Iraq s unlawful invasion
and occupation of Kuwait”.

17. The sources of the law and principles to be applied by the Panel are
set out in article 31 of the Rules:
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“I'n considering the clains, Conmissioners will apply Security Counci
resolution 687 (1991) and other relevant Security Counci

resol utions, the criteria established by the Governing Council for
particul ar categories of clainms, and any pertinent decisions of the
Governing Council. In addition, where necessary, Conmm ssioners shal
apply other relevant rules of international |aw.”

B. Liability of lraq

18. When adopting resolution 687 (1991), the Security Council acted under
chapter VIl of the Charter of the United Nations which provides for

mai nt enance or restoration of international peace and security. The
Security Council also acted under chapter VI when adopting resolution 692
(1991), in which it decided to establish the Conm ssion and the
Conpensation Fund referred to in paragraph 18 of resolution 687 (1991).
Specifically, under resolution 687 (1991), the issue of lraq's liability
for losses falling within the Conm ssion’s jurisdiction is resolved and is
not subject to review by the Panel

19. In this context, it is necessary to address the neaning of the term
"Iraq". In Governing Council decision 9 (S/AC. 26/1992/9) and ot her
Governi ng Council decisions, the word “lIrag’” was used to nean the
Government of Iraq, its political subdivisions, or any agency, mnistry,
instrumentality or entity (notably public sector enterprises) controlled by
the Governnent of Irag. In the Report and Recommendati ons Made by the
Panel of Comm ssioners Concerning the Fifth Instal ment of "E3" Clains (the
"Fifth Report™, S/AC. 26/1999/2), the Panel adopted the presunption that for
contracts perfornmed in lraq, the other contracting party was an Iragq
CGovernment entity. This presunption is also adopted for the clainms
reviewed in this report.

C. The "arising prior to" clause

20. The Panel recognizes that it is difficult to establish a fixed date
for the exclusion of its jurisdiction that does not contain an arbitrary
element. Wth respect to the interpretation of the “arising prior to”
clause in paragraph 16 of Security Council resolution 687 (1991), the Pane
of Conmi ssioners that reviewed the first instal nent of “E2” clains
concluded that the “arising prior to” clause was intended to exclude the
foreign debt of Irag which existed at the tinme of Iraqg’s invasion of Kuwait
fromthe jurisdiction of the Comm ssion. As a result, the “E2” Panel found
t hat :

"In the case of contracts with Iraq, where the performance giving
rise to the original debt had been rendered by a clai mant nore than
three nonths prior to 2 August 1990, that is, prior to 2 May 1990,
cl ai ns based on paynments owed, in kind or in cash, for such
performance are outside of the jurisdiction of the Comr ssion as
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clainms for debts or obligations arising prior to 2 August 1990.” (the
“E2” Report, S/AC. 26/1998/7, paragraph 90).

21. That report was approved by the Governing Council. Accordingly, this
Panel adopts for the purpose of this report the early interpretation which
is to the followi ng effect:

(a) the phrase “without prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornma
mechani sms” was i ntended to have an exclusionary effect on the Comm ssion’s
jurisdiction, i.e., such debts and obligations are not conpensable by the
Commi ssi on;

(b) the limtation contained in the clause “arising prior to 2
August 1990” was intended to | eave unaffected the debts and obligations of
Irag which existed prior to Iraq’ s invasion and occupation of Kuwait; and

(c) the terns “debts” and “obligations” should be given the
customary and usual neanings applied to themin ordinary discourse.

22. Thus, the Panel accepts that, in general, a claimrelating to a “debt
or obligation arising prior to 2 August 1990" means a debt and/or
obligation that is based on work performed or services rendered prior to 2
May 1990.

D. Application of the "direct |o0ss" requirenent

23. Par agraph 21 of Governing Council decision 7 (S/AC. 26/1991/7) is the
sem nal rule on “directness” for category “E’ clains. It provides in
rel evant part that conpensation is recoverable for

" any direct |oss, damage, or injury to corporations and ot her
entities as a result of Iraq s unlawful invasion and occupation of
Kuwait. This will include any |oss suffered as a result of:

(a) Mlitary operations or threat of military action by either side
during the period 2 August 1990 to 2 March 1991

(b) Departure of persons fromor their inability to |eave Iraq or
Kuwait (or a decision not to return) during that period;

(c) Actions by officials, enployees or agents of the Governnent of
Irag or its controlled entities during that period in connection with the
i nvasi on or occupation

(d) The breakdown of civil order in Kuwait or Iraqg during that
period; or
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(e) Hostage-taking or other illegal detention.”

24. The text of paragraph 21 of decision 7 is not exhaustive and | eaves
open the possibility that there may be causes of “direct | oss” other than
those enunmerated. Paragraph 6 of decision 15 of the Governing Counci
(S/AC. 26/ 1992/ 15) confirms that there “will be other situations where

evi dence can be produced showing clains are for direct |oss, damage or
injury as a result of Iraq’s unlawful invasion and occupation of Kuwait”.
Shoul d that be the case, the claimants will have to prove specifically that
a loss that was not suffered as a result of one of the five categories of
events set out in paragraph 21 of decision 7 is nevertheless “direct”.

Par agraph 3 of decision 15 enphasizes that for any alleged | oss or damage
to be conpensable, the “causal link nust be direct”. (See also paragraph 9
of decision 9).

25. VWhile the phrase “as a result of” contained in paragraph 21 of
decision 7 is not further clarified, Governing Council decision 9 provides
gui dance as to what may be considered “l osses suffered as a result of”
Irag’s invasion and occupation of Kuwait. It identifies the three main
categories of loss types in the “E’” clainms: |osses in connection with
contracts, losses relating to tangible assets and |osses relating to

i ncome- produci ng properties. Thus, decisions 7 and 9 provide specific

gui dance to the Panel as to how the “direct |o0ss” requirement nust be

i nterpreted.

26. In the light of the decisions of the Governing Council identified
above, the Panel has reached certain conclusions as to the neani ng of
“direct loss”. These conclusions are set out in the follow ng paragraphs.

27. Wth respect to physical assets in Irag or in Kuwait as at 2 August
1990, a claimant can prove a direct |oss by denponstrating two matters.
First, that the breakdown in civil order in these countries, which resulted
fromlraq' s invasion and occupation of Kuwait, caused the claimnt to
evacuate its enployees. Second, as set forth in paragraph 13 of decision
9, that the claimnt |eft physical assets in Irag or in Kuwait.

28. Wth respect to | osses relating to contracts to which Irag was a
party, force majeure or simlar |legal principles are not available as a
defense to the obligations of Iraqg.

29. Wth respect to | osses relating to contracts to which Irag was not a
party, a claimant may prove a direct loss if it can establish that Iraq’' s
i nvasi on and occupation of Kuwait or the breakdown in civil order in Iraq
or Kuwait following Iraq s invasion caused the clainmant to evacuate the
personnel needed to performthe contract.

30. In the context of the |osses set out above, reasonable costs which
have been incurred to mtigate those | osses are direct |osses. The Pane
bears in mnd that the claimant was under a duty to mtigate any |osses
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that coul d have been reasonably avoided after the evacuation of its
personnel fromlraq or Kuwait.

31. These findings regarding the neaning of “direct |oss” are not

i ntended to resolve every issue that may arise with respect to the Panel’s
interpretati on of Governing Council decisions 7 and 9. Rather, these
findings are intended as initial parameters for the review and eval uation
of the clainms in the present report.

E. Date of |oss

32. There is no general principle with respect to the date of loss. It
needs to be addressed on a case by case basis. In addition, the individua
| oss el ements of each claimmy give rise to different dates if anal ysed
strictly. However, applying a different date to each |oss elenent within a
particular claimis inpracticable as a matter of adm nistration
Accordingly, the Panel has decided to determne a single date of |oss for
each claimant which in nost cases coincides with the date of the coll apse
of the project.

F. Currency exchange rate

33. While many of the costs incurred by the claimants were denom nated in
currencies other than United States dollars, the Comm ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currenci es.

34. Several of the claimants have argued that their contracts contain
currency exchange rates and, therefore, that these contractually agreed
exchange rates should apply to all of their |osses. The Panel agrees that,
as a general rule, the exchange rate set forth in the contract is the
appropriate rate for | osses under the rel evant contracts because this was
specifically agreed by the parties.

35. For | osses that are not contract based, however, the contract rate is
not usually an appropriate rate of exchange. 1In the clains before the
Panel , the valuation of tangible assets was not contenplated by the parties
when agreeing to an exchange rate in the underlying contracts. In

addition, these types of itens are readily traded on the internationa

mar kets. A rate of exchange determ ned by reference to such internationa
tradi ng appears to this Panel to be an appropriate one to apply to such
claims. 1In this context, the United Nations Monthly Bulletin of Statistics
has been the source of commercial exchange rates for all preceding

Commi ssi on awards. Therefore, for non-contractual |osses, the Panel finds
the appropriate exchange rate to be the prevailing commercial rate, as

evi denced by the United Nations Monthly Bulletin of Statistics, on the date
of | oss.
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36. On the issue of the appropriate interest rate to be applied, the
rel evant Governing Council decision is decision 16 (S/ AC. 26/1992/16).
According to that decision, “[i]nterest will be awarded fromthe date the

| oss occurred until the date of payment, at a rate sufficient to conpensate
successful claimants for the | oss of use of the principal amount of the
award”. In decision 16 the Governing Council further specified that
“[i]nterest will be paid after the principal amount of awards”, while

post poni ng any decision on the methods of cal cul ati on and paynent.

37. The Panel recommends that interest shall run fromthe date of |oss.

H. Evidentiary requirenents

38. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by docunentary and ot her appropriate evidence sufficient to
denonstrate the circunmstances and amount of the clainmed |oss. The
Governing Council has stated in paragraph 5 of decision 15 that, with
respect to business |losses, there “will be a need for detailed factua
descriptions of the circunstances of the clainmed | oss, damage or injury” in
order to justify a recommendati on for compensation

39. The Panel takes this opportunity to enphasize that what is required
of a claimant by article 35(3) of the Rules is the presentation to the
Commi ssi on and the Panel of evidence that must go to both causation and
guantum The Panel’s interpretation of what is appropriate and sufficient
evidence will vary according to the nature of the claim That standard is
al so affected by the fact that, in the case of the clainms which are the
subject of this report, lraq’'s input is limted to the participation
defined by article 16 of the Rules. In inplenmenting this approach, the
Panel applied the relevant principles extracted fromthose within the
corpus of principles referred to in article 31 of the Rules. The Pane
returns to this inportant topic at paragraph 45 and foll ow ng.

I. Clainms preparation costs

40. Some cl ai mants sought to recover conpensation for the cost of
preparing their clainms. The conpensability of claimpreparation costs has
not hitherto been ruled on and will be the subject, in due course, of a
speci fic decision by the Governing Council. Accordingly, the Panel nakes
no recomendati on with respect to costs of claimpreparation in any of the
clains where it is raised

I11. AMPLI FI CATI ON OF THE REVI EW PROCESS: THE PROCEDURE

41. The Panel has now had the opportunity to review a consi derabl e nunber
of clains in the population of construction and engi neering clains
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allocated to it. It has had the opportunity to analyse many of the issues
that are likely to arise in these construction cases; and has had the
benefit of many decisions by other Panels. In the result, this is a

convenient time and place for it to address two matters. First, it w shes
to make some comments on the procedure involved in evaluating the clains
put before it and of formulating recommendati ons for the consideration of
t he Governing Council. Second, and at a |later stage, it will turn to sone
anal yses of recurrent issues. The comrents on procedure are for the

pur pose of bringing transparency to the decision making process of this
Panel .

A. Consistency in Panel decisions

42. It may be that the Angl o- Saxon doctrine of precedent should not apply
to the deliberations and recomrendati ons of the Panels. Nonetheless, once
a notivated recomrendati on of one panel is adopted by a decision of the
Governing Council, it is something to which other panels nust give great

wei ght .

43. One may assune that there has been a clai mupon which a Panel has

al ready issued a recommendati on supported by a full analysis. A subsequent
claimis then presented to another Panel. As it happens, that subsequent
clai m mani fests the sane characteristics as the prior claim In that
event, the second Panel will follow the principle devel oped by the prior
Panel. O course, there may still be differences inherent in the two
clainms at the |l evel of proof of causation or quantum Nonethel ess the
principle will be the same.

44, Alternatively, that second claimw Il manifest different
characteristics to the first claim |In that event, those different
characteristics may give rise to a different issue of principle and thus
warrant a different conclusion by the subsequent Panel to that of the
previ ous Panel .

B. Evidence of |oss

1. Sufficiency of evidence

45, At the end of the day, clains that are not supported by sufficient
and appropriate evidence fail. And in the context of the construction
clainms that are before this Panel, the nobst inportant evidence is
docunentary. It is in this context that the Panel records that a syndrone
which it found striking when it addressed the clains included in the Fifth
Report has continued to manifest itself in the clains included in this
report. This was the reluctance of claimants to make critica
docunent ati on avail able to the Panel

46. I nperatively, the express wordi ng of decision 46 of the Governing
Council requires that * clains received in categories “D’, "E", and “F’
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must be supported by documentary and ot her appropriate evidence sufficient

to demonstrate the circunmstances and amount of the claimed loss...”. In
this same decision, the Governing Council decided that “...no | oss shall be
conpensated by the Commi ssion solely on the basis of an explanatory
statement provided by the claimant,...”. (S/AC. 26/1998/ 46)

47. The Panel notes that sonme of the claimants in this instal ment sought

to explain the |lack of docunentation by asserting that all the
docunentation was in areas of civil disorder and was destroyed, or, at

| east, cannot be accessed. Every single one of the claimants is or was
based outside Iraq. The Panel is quite sinply unprepared to believe that
rel evant duplicates of inportant docunents, if not original records, were
not kept at offices outside Irag.

48. VWhat is nore, the absence of any relevant contenmporary record to
support a particular claimneans that the claimant is inviting the Panel to
make an award, often of mllions of dollars, on no foundation other than
the assertion of the claimant. This would not satisfy the "sufficient
evidence" rule in article 35(3) of the Rules. It is something that the
Panel is unable to do.

2. Sufficiency under article 35(3): The obligation of disclosure

49. Next in the context of the documentary evidence, this Panel w shes to
hi ghli ght that clains nmust be supported by sufficient docunmentary and ot her
appropriate evidence. This involves bringing to the attention of the

Commi ssion all material aspects of the claim whether such aspects are seen
by the claimnt as beneficial to or reductive of its clains. The
obligation is not dissimlar to good faith requirenments under donestic
jurisdictions.

3. Mssing docunents: The nature and adequacy of the paper trai

50. The Panel now turns to the question of what a clai mant nust do.

51. Wher e docunents cannot be supplied, their absence nust be expl ai ned
in a credible manner. The expl anation nmust itself be supported by the
appropriate evidence. Caimants may al so supply substitute docunentation
for or information about the m ssing docunents. C aimants nust renmenber
that the mere fact that they suffered a loss at the sane tinme as the
hostilities in the Persian Gulf were starting or were in process does not
mean that the |oss was directly caused by Iraq' s invasion and occupation of
Kuwai t. A causative link nmust be established. It should also be borne in
mnd that it was not the intention of the Security Council in its
resolutions to provide a “new for old” basis of reinbursenent of the | osses
suffered in respect of tangible property. Capital goods depreciate. That
depreci ati on must be taken into account and denonstrated in the evidence
filed with the Cormission. In sum in order for evidence to be considered
appropriate and sufficient to denonstrate a | oss, the Panel expects
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claimants to present to the Conm ssion a coherent, |ogical and sufficiently
evidenced file leading to the financial clainms that they are making.

52. O course, the Panel recognises that in time of civil disturbances,
the quality of proof may fall below that which would be subnmitted in a
peace time situation. Persons who are fleeing for their lives do not stop
to collect the audit records. Allowances have to be made for such
vicissitudes. But the fact that offices on the ground in Kuwait, for
exanpl e, were | ooted and/or destroyed woul d not explain why clai mants have
not produced docunentary records that woul d reasonably be expected to be
found at claimants’ head offices situated in other countries.

53. The Panel has approached the clainms in the Iight of the general and
specific requirenents to produce docunents noted above. Were there has
been a | ack of documentation, conmbined with no or no adequate expl anation
for that |ack, and an absence of alternative evidence to make good any part
of that lack, the Panel has had no opportunity or basis upon which to nmake
a recomendati on.

C. Anending clains after filing

54, In the course of the administration of the clains after they have
been filed with the Comm ssion, further information is sought fromthe
claimants pursuant to the Rules. Wen the claimnts respond they sonetines
seek to use the opportunity to amend their clainms. They add new | oss

el enments. They increase the anpunt originally sought in respect of a
particular | oss elenment. They transfer nonies between or otherw se adj ust
the calculation of two or nore | oss elenments. They do all of these.

55. The Panel notes that the period for filing category “E” clains
expired on 1 January 1996. The Governing Council approved a mechani sm for
these claimants to file unsolicited supplenents until 11 May 1998. A
response, post 11 May 1998, to an inquiry for additional evidence is not an
opportunity for a claimnt to increase the quantum of a | oss el ement or

el enments or to seek to recover in respect of new | oss elements. 1In these
ci rcunmstances, the Panel is unable to take into account such increases nor
such new | oss elenments when it is fornulating its recomrendation to the

Governing Council. 1t does, however, take into account additiona
docunentati on where that is relevant to the original clains, either in
principle or in detail. It also exercises its inherent powers to re-

characterise a |l oss which is properly submtted as to tinme, but is
i nappropriately allocated.

56. Sone claimants also file unsolicited subm ssions. These too
sometinmes seek to increase the original claimin the ways indicated in the
previ ous paragraph. Such subm ssions when received after 11 May 1998 fal
to be treated in the same way as amendnents put forward in solicited

suppl enents. Accordingly the Panel is unable to, and does not, take into
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account such anmendnents when it is formulating its reconmendation to the
Governi ng Counci |

I'V. AMPLI FI CATI ON OF THE REVI EW PROCESS: RECURRENT SUBSTANTI VE | SSUES

57. As noted above, the Panel has now had the opportunity to review a
consi derabl e nunmber of clainms in the popul ation of construction and
engineering clainms allocated to it. It has had the opportunity to anal yse
many of the issues that are likely to arise in these construction
contracts; and has had the benefit of many decisions by other Panels. It
has dealt above, in Part I1l, with the procedure involved in evaluating the
clainms put before it and of formrulating recommendati ons for the

consi deration of the Governing Council. It nowturns to sone anal yses of

the recurrent substantive issues that arise in construction contracts.

58. Many issues arise nore than once in the various clains that are
included in this instalnment. Rather than repeat the Panel’s analysis
seriatimeach tine such an issue arises, it is convenient to address the
principle in a paragraph at an early stage of this report.

59. The purpose of this exercise is the provision of a tenplate for the

i ndi vidual clains, with the aimof conpressing the reports of this Panel

It al so nakes avail abl e an anal ysis of key issues in a convenient place and
format.

60. Some of these principal issues have been addressed in the procedura
history and | egal framework above. Ohers are addressed in this section of

the report.

A. Contract |osses

1. Advance paynments

61. Many construction contracts provide for an advance paynment to be nade
by the empl oyer to the contractor. These advance paynents are often

calcul ated as a percentage of the initial price (initial, because many such
contracts provide for automatic and other adjustnents of the price during
the execution of the works). The purpose of the advance paynent is to
facilitate certain activities which the contractor will need to carry out
in the early stages.

62. Mobi lisation is often one such activity. Plant and equi pnent may
need to be purchased. A workforce will have to be assenbl ed and
transported to the work site, where facilities will be needed to

acconmodate it. Another such activity is the ordering of substantial or
i mportant materials which are in short supply and may, therefore, be
avail able only at a premiumand/or at a long |lead tinme.
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63. Advance paynents are usually secured by a bond provided by the
contractor, and are usually paid upon the provision of the bond. They are
frequently repaid over a period of tine by way of deduction by the enployer
fromthe sunms which are payable at regular intervals (often nonthly) to the
contractor for work done. See, in the context of paynents which are
recovered over a period of time, the observations about anortisation at
paragraph 82, infra. Those observations apply nutatis nutandis to the
repaynent of advance paynents.

64. The Panel notes that sone claimants presenting clainms have not
clearly accounted for the amounts of noney paid to themearlier by the
Iragi enployer. This Panel regularly sees evidence of advance paynents
anounting to tens of mllions of United States dollars. The Panel would
expect these paynents to be deductible fromthe claimed anounts for
contract losses. It follows that where advance paynents have been part of
the contractual arrangenents between the clainmant and the enpl oyer, the

cl ai mant nmust account for these paynents in reduction of its clainms, unless
t hese payments can be shown to have been recouped in whole or in part by
the empl oyer. Where no expl anation or proof of repayment is forthcom ng
the Panel has no option but to conclude that these anpunts paid in advance
are due, on a final accounting, to the enployer, and nust be deducted from
the claimant’s cl aim

2. Losses arising as a result of unpaid retentions

65. The clains before this Panel include requests for conpensation for
what coul d be described as another form of deferred paynent, nanely unpaid
retention.

66. Under many if not nobst construction contracts, provision is made for
the regul ar paynent to the contractor of suns of noney during the
performance of the work under the contract. The payments are often
nonthly, and often cal cul ated by reference to the amunt of work that the
contractor has done since the |ast regular paynment was cal cul at ed.

67. VWere the paynent is directly related to the work done, it is al nost
invariably the case that the anmpbunt of the actual (net) paynent is |ess
than the contractual value of the work done. This is because the enployer
retains in his own hands a percentage (usually 5 per cent or 10 per cent
and with or without an upper limt) of that contractual value. (The sane
approach usually obtains as between the contractor and his subcontractors.)
The retained anobunt is often called the “retention” or the “retention
fund”. It builds up over time. The |less work the contractor had carried
out before the project conmes to an early halt, the smaller the fund.

68. The retention is usually payable in two stages, one at the
commencenent of the maintenance period, as it is often called, and the
other at the end. The mai ntenance period usually begi ns when the enpl oyer
first takes over the project, and commences to operate or use it. Thus the
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work to which any particular sumwhich is part of the retention fund
rel ates may have been executed a very long tinme before the retention fund
i s payabl e.

69. Ret enti on fund provisions are very comon in the construction world.
The retention fund serves two roles. It is an encouragenent to the
contractor to make good defects appearing before or during the maintenance
period. It also provides a fund out of which the enployer can reinburse
itself for defects that appear before or during the mai ntenance period

whi ch the contractor has, for whatever reason, failed or refused to nmake
good.

70. In the clainms before this Panel, events - in the shape of Iraq s

i nvasi on and occupation of Kuwait - have intervened. The contract has
effectively come to an end. There is no further scope for the operation of
the retention provisions. It follows that the contractor, through the
actions of Iraq, has been deprived of the opportunity to recover the noney.
In consequence the clainms for retention fall within the jurisdiction of the
Conmi ssi on.

71. In the light of the above considerations it seenms to this Panel that
the situation in the case of clains for retention is as foll ows:

(a) The evi dence before the Comm ssion may show that the project
was in such trouble that it would never have reached a satisfactory
conclusion. In such circunstances, there can be no positive

recommendati on, principally because there is no direct causative |ink
between the | oss and the invasion and occupati on of Kuwait.

(b) Equally it may be the case that the evidence may show t hat
the project would have reached a conclusion, but that there would have been
problems to resolve. Accordingly the contractor woul d have had to expend
nmoney resolving those problens. That potential cost would have to be
deducted fromthe claimfor retention; and accordingly the nost convenient
course would be to recommend an award to the contractor of a suitable
per cent age.

(c) Finally, on the evidence it may be the case that there is no
reason to believe or conclude that the project would have gone other than
satisfactorily. In those circunstances, it seens that the retention claim

shoul d succeed.

3. Cains for contract losses with a Kuwaiti party

72. Some of the clains relate to | osses suffered as a result of non-
payment by a Kuwaiti or other entity. The fact of such a |oss,

sinpliciter, does not establish it as a direct loss within the neani ng of
Security Council resolution 687 (1991). 1In order to obtain conpensation, a

cl ai mant shoul d | odge sufficient evidence that the Kuwaiti or other entity
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carrying on business in Kuwait on 2 August 1990 was unabl e to nake paynent
as a direct result of Iraqg' s invasion and occupation of Kuwait. A good
exanple of this would be that the party was insolvent and that that

i nsol vency was a direct result of the illegal invasion and occupation of
Kuwait. At the very least a claimnt should denonstrate that the Kuwait
or other party had not renewed operations in Kuwait after the occupation
In the event that there are nmultiple factors which have resulted in the
failure to resunme operations, apart fromthe proved insolvency of the
Kuwai ti or other party, the Panel will have to be satisfied that the
effective reason or causa causans was lraq' s invasion and occupation of
Kuwait. Any failure to pay because the Kuwaiti or other party was excused
from performance by the operation of Kuwaiti |aw which came into force
after lraq s invasion and occupation of Kuwait is in the opinion of this
Panel the result of a novus actus interveniens and it is not a direct |oss
arising out of Iraq' s invasion and occupati on of Kuwait.

B. dains for overhead and “lost profits”

1. Cenera

73. Any construction project can be broken down into a nunber of
conmponents. All of these conponents contribute to the pricing of the
works. In the Panel’s view, it is helpful for the exam nation of these
kinds of clains to begin by rehearsing in general terns the way in which
many contractors in different parts of the world construct the prices that
ultimately appear in the construction contracts they sign. O course,
there is no absolute rule as to this process. Indeed, it is unlikely that
any two contractors will assenble their bids in exactly the sane way. But
the constraints of construction work and the realities of the financia
worl d inpose a general outline fromwhich there will rarely be a
substanti al deviation.

74. Many of the construction contracts encountered in this instal nment
contain a schedule of rates or a “bill of quantities”. This document
defines the amobunt to be paid to the contractor for the work performed. It

is based on previously agreed rates or prices. The final contract price is
t he aggregate value of the work cal culated at the quoted rates together
with any variations and other contractual entitlenents and deductions which
i ncrease or decrease the anmpunt originally agreed.

75. O her contracts in this instalnent are |unp sumcontracts. Here the
schedul e of rates or bill of quantities has a narrower role. It is limted
to such matters as the calculation of the suns to be paid in interim
certificates and the valuation of variations.

76. In preparing the schedule of rates, the contractor will plan to
recover all of the direct and indirect costs of the project. On top of
this will be an allowance for the “risk margin”. In so far as there is an

al l omance for profit it will be part of the “risk margin”. However
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whet her or not a profit is made and, if made, in what anount, depends
obvi ously on the incidence of risk actually incurred.

77. An exam nation of actual contracts conmbined with its own experience
of these matters has provided the Panel with guidelines as to the typica
breakdown of prices that may be anticipated on construction projects of the
kind relevant to the clainms included in this instal ment.

78. The key starting point is the base cost - the cost of | abour
materials and plant - the prix secs, as the French would have it. In

anot her phrase, this is the direct cost. The direct cost may vary, but
usual ly represents 65 to 75 per cent of the total contract price.

79. To this is added the indirect cost - for exanple the supply of design
services for such matters as working drawi ngs and tenporary works by the
contractor’s head office. Typically, this indirect cost represents about
25 to 30 per cent of the total contract price.

80. Finally, there is what is called the “risk margin” - the all owance
for the unexpected. The risk margin is generally in the range of between
barely above zero and five per cent of the total contract price. The nore
smoot hly the project goes, the less the margin will have to be expended.
The result will be enhanced profits, properly so called, recovered by the
contractor at the end of the day. The nore the unexpected happens and the
more the risk margin has to be expended, the smaller the profit wll
ultimately be. Indeed, the cost of dealing with the unexpected or the

unpl anned may equal or exceed the risk margin, leading to a nil result or a
| oss.

81. In the view of the Panel, it is against this background that sone of
the clainms for contract |osses need to be seen

2. Head office and branch office expenses

82. These are generally regarded as part of the overhead. These costs
can be dealt with in the price in a variety of ways. For exanple, they may
be built into some or all of the prices against line itens; they may be
provided for in a lunmp sum they may be dealt with in many other ways. One
aspect, however, will be comon to nost, if not all, contracts. It will be
the intention of the contractor to recover these costs through the price at
some stage of the execution of the contract. Often the recovery has been
spread through el enments of the price, so as to result in repaynent through
a nunber of interimpaynments during the course of the contract. Were this
has been done, it may be said that these costs have been anmprtised. This
factor is relevant to the question of double counting (see paragraph 85
infra).

83. If therefore any part of the price of the works has been paid, it is
likely that some part of these expenses has been recovered. |Indeed, if
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t hese costs have been built into itenms which are paid early, a substantia
part or even all of these costs may have been recovered.

84. If these itens were the subject of an advance paynment, again they may
have been recovered in their entirety at an early stage of the project.
Here of course there is an additional conplication, since the advance
paynments will be credited back to the enployer - see paragraph 63, supra -
during the course of the work. 1In this event, the Panel is thrown back
onto the question of where in the contractor’s prices paynment for these
items was intended to be.

85. In all these situations, it is necessary to avoid doubl e-counting.
By this the Panel neans the situation where the contractor is specifically
claimng, as a separate item elenments of overhead which, in whole or in
part, are also covered by the payments made or clains raised for work done.

86. The sane applies where there are physical |osses at a branch or
i ndeed a site office or canp. These |losses are claimble, if claimble at

all, as loss of tangi ble assets.

3. Loss of profits on a particular project

87. CGoverning Council decision 9, paragraph 9, provides that where
“continuation of the contract becanme inpossible for the other party as a
result of Iraqg s invasion and occupation of Kuwait, Iraq is liable for any
direct loss the other party suffered as a result, including |lost profits”.

88. As will be seen fromthe observations at paragraphs 73 to 81, supra,
the expression “lost profits"” is an encapsulation of quite a conplicated
concept. In particular, it will be appreciated that achieving profits or

suffering a loss is a function of the risk margin and the actual event.

89. The qualification of “margin” by “risk” is an inmportant one in the
context of construction contracts. These contracts run for a considerable
period of time; they often take place in renote areas or in countries where
the environment is hostile in one way or another; and of course they are
subject to political problenms in a variety of places - where the work is
done; where materials, equipnent or |abour have to be procured; and al ong
supply routes. The surroundi ng circunstances are thus very different and
generally nore risk prone than is the case in the context of, say, a
contract for the sale of goods.

90. In the view of the Panel it is inportant to have these considerations
in mnd when reviewing a claimfor lost profits on a major construction
project. In effect one nmust review the particular project for what m ght
be called its “loss possibility”. The contractor will have assumed ri sks.
It will have provided a margin to cover these risks. He will have to
denonstrate a substantial |ikelihood that the risks would not occur or
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woul d be overconme within the risk elenent so as to | eave a margin for
actual profit.

91. Thi s approach, in the view of the Panel, is inherent in the thinking
behi nd paragraph 5 of Governing Council decision 15. This paragraph
expressly states that a clai mant seeki ng conpensation for business | osses
such as loss of profits, nmust provide “detail ed factual descriptions of the
ci rcunstances of the clainmed |oss, damage or injury” in order for
conpensation to be awarded.

92. In the light of the above analysis, and in conformty with the two
deci sions cited above, this Panel requires the follow ng fromthose
construction claimnts that seek to recover for lost profits. First, the
phrase “continuation of the contract” inposes a requirenent on the clai mant
to prove that it had an existing contractual relationship at the tinme of
the invasion. Second, the provision requires the claimnt to prove that
the continuation of the relationship was rendered inpossible by Iraq’'s

i nvasi on and occupation of Kuwait. This provision indicates a further
requi renment that profits should be measured over the life of the contract.
It is not sufficient to prove that there would have been a “profit” at sone
stage before the conpletion of the project. Such a proof would only amount
to a demonstration of a tenmporary credit balance. This can even be
achieved in the early stages of a contract, for exanple where the pricing
has been “front-1oaded” for the express purpose of financing the project.

I nstead, the claimnt must | odge sufficient and appropriate evi dence to
show that the contract would have been profitable as a whole.

4., Loss of profits for future projects

93. Some claimants say they woul d have earned profits on future projects,
not let at the tinme of Iraq s invasion and occupation of Kuwait. Such
clainms are of course subject to the sorts of considerations set out by the
Panel in its review of clainms for lost profits on individual projects. In
addition, it is necessary for such a claimnt to overcone the problem of
renoteness. How can a claimant be certain that it would have won the
opportunity to carry out the projects in question? |If there was to be
conpetitive tendering, the problemis all the harder. |If there was not to
be conpetitive tendering, what is the basis of the assertion that the
contract would have cone to the claimnt?

94. Accordingly, in the view of the Panel, for such a claimto warrant a
recommendation, it is necessary to denonstrate by sufficient docunentary
and ot her appropriate evidence a history of successful (i.e., profitable)
operation, and a state of affairs which warrants the conclusion that the
hypot hesi s that there would have been future profitable contracts is well
founded. Anong other matters, it will be necessary to establish a picture
of the assets that were being enployed so that the extent to which those
assets would continue to be productive in the future can be determ ned.

Bal ance sheets for previous years will have to be produced, along with
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rel evant strategy statements or |i ke docunents which were in fact utilised
in the past. The current strategy statenent will also have to be provided.
In all cases, the Panel will be |ooking for contenporaneous docunents

rat her than ones that have been formul ated for the purpose of the claim

al though the latter may have a useful explanatory or denonstrational role.

95. Such evidence is often difficult to obtain; and accordingly in
construction cases such clains will only rarely be successful. And even
where there is such evidence, the Panel is likely to be unwilling to extend

the projected profitability too far into the future. The politica
exi gencies of work in a troubled part of the world are too great to justify
| ooki ng many years ahead.

C. Loss of nonies left in Ilrag: Funds in bank accounts

96. Some cl ai mants sought to recover conpensation for funds on deposit in
I ragi banks. Such funds were of course in Iraqi Dinars and were subject to
exchange control s.

97. The first problemw th these clainms is that it is often not clear
that there will be no opportunity in the future for the claimnt to have
access to and to use such funds. |Indeed, many claimants, in their

responses to interrogatories or otherw se have nodified their origina
clainms to renmove such elenments, as a result of obtaining access to such
funds after the initial filing of their claimw th the Comm ssion

98. Second, for such a claimto succeed it would be necessary to
establish that in the particular case, Irag would have permtted the
exchange of such funds into hard currency for the purposes of export. For
this, appropriate evidence of an obligation to this effect on the part of
Irag is required. Furthernore, the Panel notes that the decision to
deposit funds in banks located in particular countries is a comrercia

deci sion, which a corporation engaged in international operations is
required to make. I n nmaking this decision, a corporation would normally
take into account the relevant country or regional risks involved.

99. In the clainms the subject of this instalnment, the Panel finds that
the causal link in respect of this loss itemis not direct. Consequently,
the Panel has concluded that the claimfor loss of use in this regard is
specul ati ve and not conpensable by this Comm ssion

100. Turning fromthe particular to the general, the Panel, in analysing
these clainms has cone to the conclusion that, in nost cases, it will be
necessary for a claimnt to denonstrate (in addition to such matters as

| oss and quantum that:

(a) the relevant Iraqi entity was under a contractual or other
specific duty to exchange those funds for convertible currencies;
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(b) Irag would have permtted the transfer of the converted funds
out of Iraq; and

(c) this exchange and transfer was prevented by Iraq s invasion and
occupation of Kuwait.

101. Absent proof of these aspects of the matter, it is difficult to see
how t he cl ai mant can be said to have suffered any “loss”. In such

ci rcunmstances, the Panel will have been unable to reconmend conpensation

D. Tangi bl e property

102. Wth reference to | osses of tangible property located in Iraq,
decision 9 provides that where direct | osses were suffered as a result of
Irag’s invasion and occupation of Kuwait with respect to tangi bl e assets,
Irag is liable for conpensation (paragraph 12). Typical actions of this
ki nd woul d have been the expropriation, renoval, theft or destruction of
particular itenms of property by Iragi authorities. Wether the taking of
property was lawful or not is not relevant for Iraq’s liability if it did
not provide for conpensation. It furthernore provides that in a case where
busi ness property had been | ost because it had been | eft unguarded by
conmpany personnel departing due to the situation in Iraq and Kuwait, such
| oss may be considered as resulting directly fromlraq' s invasion and
occupation (paragraph 13).

103. Many of the construction clains that come before this Panel are for
assets that were confiscated by the Iraqi authorities in 1992 or 1993.
Here the problemis one of causation. By the tinme of the event, the

i nvasi on and occupation of Kuwait was over. Liberation was a year or nore
earlier. Nunmerous of the clainmants had managed to obtain access to their
sites to establish the position that obtained at that stage. |In the cases
the subject of this paragraph, the assets still existed. However, that
initially satisfactory position was then overtaken by a genera
confiscation of assets by Iraqgi authorities. Wile it sometimes seens to
have been the case that this confiscation was triggered by an event which
could be directly related to Iraq’ s invasion and occupation of Kuwait, in
the vast majority of the cases that the Panel has seen, this was not the
case. It was sinply the result of a decision on the part of the
authorities to take over these assets. The Panel has difficulty in seeing
how t hese | osses were caused by Iraqg's invasion and occupation of Kuwait.
On the contrary, it appears that they stemfroman wholly independent event
and accordingly are outside the jurisdiction of the Comr ssion

E. Paynent or relief to others

104. Paragraph 21(b) of decision 7 specifically provides that |osses

suffered as a result of "the departure of persons fromor their inability
to leave Irag or Kuwait” are to be considered the direct result of Iraq's
i nvasi on and occupation of Kuwait. Consistent with decision 7, therefore,
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t he Panel finds that evacuation and relief costs incurred in assisting
enpl oyees in departing fromlraq are conpensable to the extent proven.

105. Paragraph 22 of Governing Council decision 7 provides that "paynments
are available to reinburse paynents nmade or relief provided by corporations
or other entities to others - for exanple, to enployees, or to others
pursuant to contractual obligations - for |osses covered by any of the
criteria adopted by the Council”.

106. The “E2” Panel has found this to nean that where a claimant has
proven that a paynent was made, as a formof relief or otherwise, in
connection with one of the acts or consequences described in paragraph 21
of decision 7, then such a paynent is conmpensable by the Comm ssion

107. The “E3” Panel found that the costs associated with evacuating and
repatriating enployees fromlraqg between 2 August 1990 and 2 March 1991 are
conpensable to the extent that the costs are proven by the clai mant.
Conpensabl e costs consi st of “tenporary and extraordi nary expenses” rel ated
to the repatriation, including items such as transportation costs, |odging
and food while in transit.

108. Accordingly, this Panel finds that the costs associated with
evacuating and repatriating enpl oyees between 2 August 1990 and 2 March
1991 are conpensable to the extent that such costs are proven by the
clai mant and are reasonable in the circunmstances. Urgent tenporary
liabilities and extraordi nary expenses relating to evacuati on and
repatriation, including transportation, food and acconmodation, are in
principle, conpensable.

109. Many claimnts did not provide a docunentary trail detailing to
perfection the expenses incurred in caring for their personnel and
transporting themout of a theatre of hostilities.

110. In these cases the Panel considered it appropriate to accept a |l eve
of docunentation consistent with the practical realities of a difficult,
uncertain and often hurried situation, taking into account the concerns
necessarily involved. The |oss sustained by claimnts in these situations
is the very essence of the direct |oss suffered which is stipulated by
Security Council resolution 687 (1991). Accordingly, the Panel used its
best judgenment, after considering all relevant reports and the material at
its disposal, to arrive at an appropriate figure.

111. The inportance of recognising the |audable concerns of conpanies
fulfilling their responsibilities of assisting their staff out of an
hostil e environnment can never be overenphasi sed.
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V. THE CLAIM OF LESCOVPLEKT LTD

112. Lesconpl ekt Ltd (“Lescomplekt”) is a Bulgarian state-owned conpany.
Its main activities are the study, design and nai ntenance of parks and
green areas in urban and rural environments. Lesconplekt entered into a
joint venture agreement on 4 June 1987 with a Kuwaiti conpany, Al Jahra
Agricul tural Products Equi pnents and Supplies Conpany (“Al Jahra”) to
“devel op and execute | andscape projects” for the Kuwaiti Public Authority
for Agricultural and Fish Resources (“PAAF"). The share hol ding of the
joint venture was Lesconpl ekt 49 percent and Al Jahra 51 percent. In

Oct ober 1989 the joint venture won a contract wi th PAAF for the | andscaping
and mai ntenance of parks in downtown Kuwait (“the PAAF contract”).

113. The joint venture was perform ng the PAAF contract when Iraq i nvaded
Kuwai t. Lesconpl ekt seeks conpensation in the amount of US$1, 042, 868 for
unpai d contractual amounts from PAAF, unpaid contractual amounts from Al
Jahra and ot her individuals and conpanies in Kuwait, |oss of profits, |oss
of tangible property, evacuation of personnel, salary paynents, and repairs
to notor vehicles.

A. Contract |osses

1. FEacts and contentions

114. Lesconpl ekt seeks conpensation in the amunt of KWD121, 611 for
contract | osses in respect of agreenments wi th PAAF, Al Jahra, and various
ot her Kuwaiti individuals and conpani es.

115. Inits claimform Lesconpl ekt had characterised the | osses incurred
inrelation to Al Jahra and the various Kuwaiti individuals and conpanies
as losses relating to “business transaction or course of dealing”, but the
Panel finds that they are nore accurately described as contract | osses.

(a) Contract with PAAF

116. Lesconpl ekt asserts that PAAF owes it six separate amounts. The
first amounts are of KWD17, 489 and KWD13, 530, whi ch Lesconpl ekt asserts
were owing on Interim Paynent Certificates Number 7 and Nunber 8
respectively. Lesconplekt asserts that it had conpleted the work rel ating
to both certificates, but the anpbunts were not paid by PAAF because of
Iraq’s invasion and occupation of Kuwait.

117. The third and fourth anpbunts relate to retenti on noni es which
Lesconpl ekt asserts PAAF was due to release at the sane tinme that it was
due to pay the certificates. The amount of KWD16,585 is in respect of
nmoni es retained for good performance of the contract. The amount of
KWD8, 293 is in respect of nonies retained for tax cl earance.
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118. The fifth anpunt of KWD9, 285 and the sixth amunt of KWD5,400 rel ate
to the hiring of two water tank trucks. Lesconplekt asserts that it was
forced to hire additional water tank trucks in order to performthe PAAF
contract because public repair works had disrupted the public water supply.
It clainms that PAAF was liable for these additional costs, and did not pay
t hem because of Iraq s invasion and occupation of Kuwait.

(b) Contract with Al Jahra

119. Lesconpl ekt asserts that its joint venture partner owes it three
separate ampunts. The first anount concerns an advance paynment made from
Lesconpl ekt to Al Jahra for the purpose of enabling Al Jahra to pay for the
| abour required to performthe PAAF contract. Lesconpl ekt asserts that Al
Jahra was |liable to repay this advance on a nonthly basis, and that

KWD30, 361 remai ns outstanding. It seeks conpensation in this anount.

120. The second anmount is a deposit of KW1, 000 paid by Lesconplekt to Al
Jahra for the purpose of securing the installation of a tel ephone |ine.
Lesconpl ekt states that the tel ephone |ine was never installed and seeks
conmpensation in the amount of KWD1, 000.

121. The third anpbunt is an anpunt which Lesconpl ekt states that Al Jahra
was liable to transfer froman affiliated enterprise to the joint venture.
Leskonpl ekt states that Al Jahra never effected the transfer and seeks
conpensation in the amount of KWD7, 494.

(c) Contracts with individuals and conpanies

122. Lesconpl ekt seeks conpensation in the total amunt of KWD12,175 for
unpai d anounts from ot her individuals and conpanies. The clains arise out
of mulch sold (KWD2,900), the sale of a truck (KWD6,900) and | andscape work
it undertook (KWD2,375), for which it was not paid.

2. Analysis and valuation

(a) Contract with PAAF

123. The Panel finds that Lesconpl ekt has submtted sufficient evidence to
denonstrate that the joint venture entered into the contract w th PAAF, and
that the anounts on certificates 7 and 8, and the retention nonies, were
due and owi ng from PAAF

124. However, the Panel finds that Lesconpl ekt has not denonstrated that
PAAF' s continued failure to pay these amounts is the direct result of
Iraqg’s invasion and occupation of Kuwait. |t has provided no evidence that
PAAF was rendered insolvent or ceased to exist as a result of Iraq’ s

i nvasi on and occupation of Kuwait.
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125. In respect of the clains for the hiring of the two water tank trucks,
Lesconpl ekt subnmitted no evidence that PAAF agreed to the hiring of the
wat er tank trucks or that it accepted liability for the clai med anounts.

126. The Panel recomends no conpensation for the six amunts which
Lesconpl ekt claims it was owed by PAAF

(b) Contract with Al Jahra

127. The Panel finds that Lesconpl ekt has not provided sufficient evidence
to demonstrate that the three anpunts allegedly owed by Al Jahra were in
fact owed.

128. The Panel notes that Al Jahra was neither in |iquidation nor rendered
i nsolvent by Iraq s invasion and occupation of Kuwait. It has |lodged its
own claimw th the Comm ssion. Accordingly, the Panel finds that even if
Lesconpl ekt had denonstrated that Al Jahra owed the three anmounts, the |oss
of the amounts woul d not have been directly caused by Iraq s invasion and
occupation of Kuwait but by the decision of Al Jahra not to pay the
amount s.

129. The Panel recomends no conpensation in respect of the three anmounts
whi ch Lesconpl ekt asserts it was owed by Al Jahra.

(c) Contracts with individuals and conpanies

130. The Panel finds that Lesconpl ekt has not provided sufficient evidence
that it was owed the amounts clained fromthe other unrel ated individuals
and conpani es. The Panel reconmends no compensation in respect of these
anmount s.

3. Recommendation for contract |osses

131. The Panel recomends no conpensation for contract | osses.

B. Loss of profits

132. Lesconpl ekt seeks conpensation in the amount of KWXM45, 625 for |oss of
profits relating to the PAAF contract.

133. Applying the approach taken with respect to | oss of profits on a
particul ar project set out in paragraphs 87 to 92, the Panel recomends no

conpensati on.

C. Loss of tangible property

134. Lesconpl ekt asserts that on 2 August 1990, its site offices in the
Rawda area of Kuwait were invaded and occupied by lraqi troops, and its
staff driven away. Lesconpl ekt asserts that the offices were robbed, the



S/ AC. 26/ 1999/ 16
Page 34

of fice equi pnent |ooted, and vehicles parked in the vicinity of the site
of fi ces commandeered. It seeks conpensation in the anpunt of KW128, 010
for the loss of the following itens of property: (a) site office and
furniture; (b) two tipper trucks; (c) two water tank trucks; (d) m nibus;
(e) agricultural machinery; (f) drip irrigation system (g) punp station
(h) villa and flat furnishing; (i) guard roomfurniture; (j) workshop
facilities; (k) plants and materials in stock; and (l) plants in the joint
nursery.

135. Lesconpl ekt provided some evidence relating to the purchase of the
items of tangible property, and where relevant, the inport of the itens
into Kuwait. The type of docunents submitted included contracts of sale,
copi es of cheques, invoices and shipping docunents.

136. The Panel finds that the evidence provided by Lesconpl ekt does not
adequately support its claim For exanmple, with respect to (a) site office
and furniture, the claimis for KW15, 200, yet the sale agreenents and

i nvoi ces provided by Lesconpl ekt evidence a total price for office and
furniture of far less than this anount.

137. Wth respect to the claimfor (e) agricultural machinery, Lesconpl ekt
submitted the sales invoices, but not the schedules to the invoices
(referred to in the invoices). The Panel finds it imnmpossible to establish
whet her the equi pnent shi pped matches the equi pment which Lesconpl ekt
asserts was destroyed. The Panel mnmakes the sane comment in respect of the
claimfor (h) the villa and flat furnishing.

138. Al though Lesconpl ekt has provi ded sone evi dence concerning the
purchase of the various itenms of tangi ble property, Lesconpl ekt has

provi ded insufficient evidence to denonstrate that the items were in Kuwait
at the tinme of the invasion by Iraq, or owned by Lesconpl ekt at that tinme.

139. Lesconpl ekt submtted no evidence of the age of any of the itens of
tangi bl e property, nor the val uati on net hodol ogy adopted, despite this
i nformati on bei ng requested.

140. The Panel recomends no conpensation for |oss of tangible property.

D. Paynent or relief to others

141. Lesconpl ekt seeks conpensation in the amount of KWD5, 166 for costs
incurred in respect of (a) air tickets for 11 enpl oyees evacuated from
Amman to Sofia (KWD1, 045); (b) “extra salary as relief paynent” which
Lesconpl ekt claims it paid the 11 evacuees (KWD886); and (c) sal ary which
Lesconpl ekt asserts it continued to pay to three of its enployees who were
hel d hostage by Iraq (KWD3, 235).

142. The Panel finds that Lesconpl ekt has submitted sufficient evidence
that it incurred the cost of 11 air tickets for the evacuation of its
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enpl oyees. However, Lesconplekt indicated that the cost of the 11 airfares
did not exceed the cost which it would have incurred in repatriating its
enpl oyees after natural conpletion of the PAAF contract. The Pane

t herefore reconmends no conpensation for the cost of 11 airfares.

143. The Panel finds that Lesconpl ekt has submitted sufficient evidence
that it incurred the losses relating to the extra salary and the hostages’
salary. It provided copies of orders from Lesconpl ekt to the Bul garian
Nati onal Bank for paynment of both of the amounts claimed. The clains are
al so supported by excerpts from Lesconpl ekt’ s Septenber 1990 and January
1991 pay-sheets.

144. The Panel recomends compensation in the amount of KWD886 for extra
salaries, and in the anount of KWD3, 235 for the salaries of its three staff

menbers who were hel d hostage.

145. The Panel recomrends compensation in the amunt of KW, 121
(US$14, 260) for paynment or relief to others.

E. Mtigation expenses

146. Lesconpl ekt seeks conpensation in the amount of KWDO77 for the cost
of repairing three notor vehicles.

147. The Panel finds that Lesconpl ekt has not provided sufficient evidence
to substantiate its claim It has provided no evidence of ownership of the
three vehicles. Further, whereas Lesconplekt in its statenent of claim
descri bed the three vehicles as “found badly danaged after occupation”, the
Panel notes that another docunent describes one vehicle as “in decent

techni cal condition”, another as “in good condition”, and only the third as
“w thout engine, nunber plates, radio-cassette and many other parts

m ssing”. The only evidence of the repairs are shipping invoices which
record “autoservice” of the three vehicles and the supply of spare parts.
Lesconpl ekt has provided no evidence that it paid for the repairs.

148. The Panel recomends no conpensation for mtigation expenses.

F. Summary of recommended conpensation for Lesconpl ekt

149. Based on its findings regarding Lesconplekt’s claim the Pane
recomends conpensation in the amount of US$14,260. The Panel finds the
date of loss to be 2 August 1990.
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VI. THE CLAIM OF TELECOWPLECT AD

150. Tel econplect AD (“Tel econplect”) is a Bul garian state-owned
enterprise. At the tinme of Irag’ s invasion and occupation of Kuwait it was
wor ki ng on a nunber of mmjor projects for the Kuwaiti Mnistry of

Conmuni cations. It seeks conpensation in the anmount of US$825, 394 for
contract | osses, |oss of tangible property, paynent or relief to others,
financial |osses, mtigation expenses, claimpreparation costs and

i nterest.

A. Contract |osses

1. FEacts and contentions

151. Tel econpl ect seeks compensation in the amount of (a) KWD3, 404 for
extraordi nary expenses paid in relation to inmported goods which were not
delivered; and (b) KWD1, 279 for advance paynents nade for goods not
del i vered.

152. In relation to loss element (a), Teleconplect asserts that it entered
into a contract with Sohryu Sangyo Co. Ltd (“Sohryu”) for the delivery of
construction materials to Kuwait. Teleconplect made an advance paynment to
Sohryu. Sohryu air freighted the materials from Japan to Bangkok, but due
to lraq s invasion and occupation of Kuwait, the goods could not be shipped
from Bangkok to Kuwait. Sohryu stored the goods in Bangkok, subsequently
returned themto Japan, sold themat a reduced price, and deducted the
extraordi nary expenses relating to storage, transport and | osses upon

di sposal of the goods fromthe advance payment nade by Tel econpl ect.

Tel econpl ect clainms the extraordi nary expenses as its | oss.

153. In relation to loss element (b), Teleconplect asserts that it had a
contract with a local Kuwaiti conpany, Bader Khorafi Plastic Industries
(“Bader”) for the manufacture and delivery of pipes and fittings for

Tel econpl ect’s projects. Tel econplect asserts that it nmade several advance
paynments to the supplier for materials, and at the tinme of Irag’ s invasion
and occupation of Kuwait, had undelivered material due in the amunt of
KWD1, 279.

2. Analysis and valuation

154. The Panel finds that Tel econplect’s loss in relation to the
extraordi nary expenses was directly caused by Iraq s invasion and
occupation of Kuwait, and that Tel econpl ect has provided sufficient
evidence that it incurred the |loss. The Panel reconmmends conpensation in
t he amount of KWD3, 404 (US$11, 779) for the extraordi nary expenses incurred
by Tel econpl ect .

155. The Panel finds that the | oss of the advance paynments was not
directly caused by Iraqg’ s invasion and occupation of Kuwait. As evidenced
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by a letter dated 16 Decenmber 1998 from Bader to the Comm ssion, Bader was
neither in |liquidation nor rendered insolvent by Iraq s invasion and
occupation of Kuwait, but is still in existence. The direct cause of

Tel econpl ect’s | oss of the advance paynents is the refusal of Bader to
deliver the outstanding nmaterials or to refund the advance paynents. The
Panel recomends no conpensation for this [ oss el ement.

3. Recommendation for contract |osses

156. The Panel recomends conpensation in the anount of KWD3, 404
(US$11, 779) for contract | osses.

B. Loss of tangible property

1. FEacts and contentions

157. Tel econpl ect seeks conpensation in the amunt of KWD100, 230 for | oss
of : (a) seven business vehicles (and the repair of an eighth vehicle)
(KWMD20, 870); (b) 16 itenms of office furniture, fixtures and equi pnent
(KWD3, 274); (c) 17 itenms of machinery and tools (KW15, 061); and (d)
inventory (materials, spare parts and foodstuffs) (KW61, 025).

158. Tel econpl ect provided audited reports for 1 August 1990 to 31
December 1991 which indicate that Tel econpl ect “di sposed” of assets of the

description for which it claimns.

2. Analysis and valuation

(a) Busi ness vehicles

159. The Panel finds that Tel econpl ect has provided sufficient evidence to
prove the | oss of the seven business vehicles. The Panel finds that the
val ue of the seven vehicles was KW13, 147.

160. The Panel finds that Tel econpl ect has provided sufficient evidence to
prove a |l oss of KWD1, 170 in relation to repair of the eighth vehicle.

161. The Panel recomends compensation in the amount of KWD14, 317
(US$49, 540) for | oss of business vehicles.

(b) Ofice furniture, fixtures and equi pnent

162. The Panel finds that Tel econmpl ect has provided sufficient evidence to
prove the |oss of office furniture, fixtures and equi pnment to the val ue of
KWD2, 765.

163. The Panel recomrends compensation in the amunt of KWD2, 765
(US$9, 567) for loss of office furniture, fixtures and equi pnent.
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(c) Machi nery and tools

164. The Panel finds that Tel econpl ect has not provided sufficient

evi dence to prove the loss of nmachinery and tools. It provided purchase

i nvoices in respect of only six of the 17 items of machinery and tools
constituting its claim Its audited accounts for 1 August 1990 to 31
Decenmber 1991 show that machinery and tools to the value of only KW7, 865
was di sposed of, whereas the claimis for KW15,061. The Panel is unable
to determi ne fromthe evidence provided precisely what machi nery and tools
were |l ost or damaged directly due to Iraq s invasion and occupation of
Kuwai t .

165. The Panel recomends no conpensation for |oss of machinery and tools.

(d) Inventory (materials, spare parts and foodstuffs)

166. The Panel finds that Tel econpl ect has not provided sufficient

evi dence to prove the loss of materials. It provided invoices for only 69
lines of stock, out of the 163 lines constituting the claim |In many

i nstances the invoices do not correlate exactly with the item cl ai med, but
are close equivalents. The bulk of the itens constituting the claimwere
purchased in June to August 1989, alnobst a year prior to the invasion. The
audi ted accounts support the assertion that stock | osses were suffered, but
the Panel is unable to determ ne precisely what materials were | ost or
damaged directly due to Iraqg’'s invasion and occupation of Kuwait. The
Panel recomends no conpensation for |loss of materials.

167. The Panel finds that Tel econpl ect has not provided sufficient

evi dence to prove the |oss of spare parts and foodstuffs as a direct result
of lraqg' s invasion and occupation of Kuwait. The Panel recomends no
conpensation for these itens.

3. Recomendation for |oss of tangible property

168. The Panel recomends compensation in the amount of KWD17, 082
(US$59, 107) for loss of tangible property.

C. Paynment or relief to others

1. FEacts and contentions

169. Tel econpl ect seeks compensation in the amount of KWD67,010 for (a)
the salaries of 35 Bulgarian specialists which it asserts it continued to
pay until their return to Baghdad (KWD46,537 for salaries; KW13, 961 for
“soci al insurance”); (b) the salaries of seven |ocal enployees which it

di sm ssed a few days after the invasion, but continued to pay for these
several days (KWD811l); (c) the cost of evacuating enpl oyees from Kuwait to
Bul garia (KWD210 for food; KW680 for airfares); (d) the expenses of three
enpl oyees using their own vehicles to travel fromKuwait to Bul gari a,
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val ued by Tel econmpl ect at 50 percent of the cost of the airfare from Sofia
to Kuwait (KWD385); and (e) the expenses of six enployees detained in
Baghdad (KWD4, 425).

2. Analysis and valuation

(a) Salaries of 35 Bulgarian specialists

170. The Panel finds that Tel econmpl ect has provided sufficient evidence to
denonstrate that it enployed the 35 Bul garian specialists and that it paid

them the salaries clainmed. The Panel recomends compensation in the amount
of KWD46, 537 (US$161,028) for salaries.

171. Tel econpl ect provided no evidence to substantiate the socia

i nsurance cost, nerely asserting that social insurance was 30 percent of
the salaries paid. The Panel recommends no conpensation for socia

i nsurance costs.

(b) Salaries of seven |ocal enployees

172. Tel econpl ect provided no evidence in support of this claim It

provi ded only a schedul e prepared by itself listing the details of the
seven enpl oyees. The Panel recomends no conpensation for salaries paid to
| ocal enpl oyees.

(c) Evacuation of enployees fromKuwait to Bulgaria

173. The Panel finds that Tel econpl ect has provided sufficient evidence to
prove that it incurred the cost of KWD210 in food expenses for the 25
evacuees. The Panel recomends conpensation in the anpbunt of KWD210
(US$727) for food expenses of the enpl oyees.

174. The Panel finds that Tel econmpl ect has provided sufficient evidence
that it incurred the cost of KAD680 in air fares for the 25 evacuees. It
provi ded two paynment orders from Tel econplect to the Bul garian Trade Bank
for the amounts of US$1, 000 and KWD387 respectively.

175. However, Tel econplect indicated that the cost of the 25 airfares did
not exceed the cost which it would have incurred in repatriating its

enpl oyees after natural conpletion of its contracts. The Panel therefore
recommends no conpensation for the airfares.

(d) Evacuati on expenses of three enployees using their own vehicles

176. The Panel finds that Tel econmpl ect has provided sufficient evidence
that the enpl oyees using their own vehicles to travel fromKuwait to

Bul garia were entitled to rei mbursenment by Tel econpl ect of 50 percent of
the cost of train/air travel to Bulgaria. Teleconplect provided a docunent
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entitled “Regul ati ons concerning work conditions of Bul garians worKking
abroad” to this effect.

177. However, the Panel finds that Tel econplect would have incurred this
cost in any event upon natural conpletion of its contracts in Kuwait. The
Panel recomends no conpensation for this [ oss el ement.

(e) Expenses of six enpl oyees del ayed i n Baghdad

178. Six of Tel econplect’s enployees stayed in Kuwait until 25 August
1990, on which date they were evacuated to Baghdad. A few days |later they
attenpted to | eave Iraq, but were stopped at the Iraqg/ Turki sh border by
Iragi authorities and sent back to Baghdad. They returned to Kuwait for
three days in Septenber with the object of saving some of Tel econplect’s
assets, and then remai ned in Baghdad until 15 Novenmber 1990, when they
finally returned to Bulgaria. Teleconplect clainms compensation in the
amount of KWD4, 425 for expenses incurred by the six, nanely,

el ectricity/tel ephone, m scellaneous purchases fromthe Bul gari an emnbassy,
petrol, taxis, bus tickets for the evacuation of the wife and children of
one of the enployees, and air tickets for the six enployees from Baghdad to
Sof i a.

179. The Panel finds that Tel econpl ect has not provided sufficient

evi dence to explain how the electricity/tel ephone expenses, the

m scel | aneous purchases fromthe Bul gari an enbassy, and the petrol expenses
incurred in October 1990were directly caused by lraq s invasion and
occupation of Kuwait. The Panel recomrends no conpensation in respect of

t hese itens.

180. The Panel finds that the petrol expenses of 1D16 and ID14 incurred on
24 August 1990 and 25 August 1990 in the evacuation of the six enployees
from Kuwait to Baghdad, the taxi fare of US$100 incurred by the six

enpl oyees when they attenpted to leave Iraq in | ate August 1990, and the
expense of 1D76 in respect of the bus tickets for the wife and children of
one of the detained enployees were directly caused by Iraq s invasion and
occupation of Kuwait. The Panel recomrends conpensation in the amounts of

| D106 (US$341) and US$100 for these itemns.

181. The Panel finds that Tel econpl ect has provi ded no evidence in support
of its claimfor the air tickets of the six enployees. The Pane

recommends no conpensation for this item

3. Recommendation for paynment or relief to others

182. The Panel recomends conpensation in the anmount of US$162, 196 for
paynment or relief to others.

D. FEinancial |osses
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183. Tel econpl ect seeks conpensation in the anount of KWD6, 587 for
financial |osses in respect of (a) deposits which various public utilities
have refused to refund because the rel evant docunments had been destroyed in
the invasion (KWD3,899); and (b) residence penalties which various

enpl oyees of Tel econpl ect have failed to refund (KWD2, 638).

184. Inits claimform Tel econplect had characterised these |oss el enents
as clains for payment or relief to others, but the Panel finds that they
are nore accurately described as financial |osses.

185. In relation to loss element (a), Teleconplect asserts that it |ost
docunents relating to (i) a tel ephone subscriber guarantee with the

M nistry of Communication; (ii) an electricity supply guarantee with the
Mnistry of Electricity Wirks; (iii) a guarantee for two oxygen bottles;
and (iv) a cabinets supply guarantee for Saudi Arabia. Because it |ost
these docunents, Tel econplect asserts that it could not obtain a refund of
the rel evant deposits. Tel econplect has also included in this |oss el enent
a claimfor tel ephone calls by an enpl oyee (KW186) and a claimfor
property that was in the custody of a guard which went m ssing (KW323).

186. In relation to | oss element (b), Teleconplect asserts that it paid
fines to the Kuwaiti authorities in July 1990 on behalf of its |loca
workers in relation to delays in the extension of the workers’ visas. The
fines were due to be deducted fromthe workers' salaries over a nunber of
nont hs (unspecified) fromJuly 1990. The anmounts were never deducted
because the workers departed from Kuwait when Iraq i nvaded Kuwait. The
non-refunded fines total KW2, 688, the anpunt for which Tel econpl ect seeks
conpensati on.

187. Tel econpl ect has provided no evidence in support of its claimfor
financial losses. In particular, it has provided no evidence of any
attenpt to recover the deposit guarantees fromthe service providers, or
the resi dence penalties fromthe workers.

188. The Panel recomends no conpensation for financial |osses.

E. Mtigation expenses

1. FEacts and contentions

189. Tel econpl ect seeks compensation in the amount of KWD10, 270 for
expenses arising out of its attenpts to mtigate its losses. |Its claim
conprises four heads: (a) cost of transporting materials to a safer

pl ace/ del i vering seven cars out of Kuwait (KWD1,100); (b) cost of arranging
new car registration (KWL, 600); (c) cost of transporting 11 cars out of
Kuwait to Bulgaria (KWD5,559); and (d) cost of transporting nine cars from
Bul garia back to Kuwait (KWD2,011).
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190. Inits claimform Tel ecompl ect had characterised | oss elenments (b),
(c) and (d) as clains for payment or relief to others, but the Panel finds
that they are nore accurately described as mtigation expenses.

2. Analysis and valuation

(a) Transporting material to a safer place/delivering seven cars out of
Kuwai t

191. Tel econpl ect asserts that in Novenmber 1990 it paid a local citizen of
Kuwait, “M Alfar”, to help protect sone of Tel econplect’s assets. M

Al far allegedly transported sone materials and equi pnent from

Tel econpl ect’ s warehouse to three safer locations in Kuwait, and | ed seven
of Tel econplect’s cars out of Kuwait.

192. The Panel finds that the cost of transporting the materials and

equi pnent to a safer place and delivering the seven cars out of Kuwait, is
conpensable as a mtigation expense incurred in good faith and at
reasonabl e cost. The Panel finds that Tel econpl ect has provided sufficient
evi dence to support the claim

193. The Panel recomrends compensation in the amunt of KWD1, 100
(US$3,806) for this |oss el enent.

(b) Cost of arranging new car registration

194. Tel econpl ect asserts that it avoided the confiscation of its vehicles
by Irag by obtaining new car registration papers. It asserts that it paid
“M Alfar” KWDL, 600 to obtain the papers.

195. The Panel finds that the cost of arranging the new car papers is
conpensable as a mtigation expense incurred in good faith and at
reasonabl e cost. The Panel finds that Tel econpl ect has provided sufficient
evi dence to support the claim

196. The Panel recomrends compensation in the amunt of KWD1, 600
(US$5,536) for this |oss el enent.

(c) Cost of transporting 11 cars out of Kuwait to Bulgaria

197. In order to save some of its vehicles, Tel econplect decided to drive
11 of themfrom Kuwait to Bulgaria. Teleconplect seeks conmpensation in the
total amount of KWD5,559 for the expenses of the trip, including the cost
of flying two enpl oyees fromBulgaria to Irag to undertake the trip, the
cost of bus tickets for nine enployees bussed fromBulgaria to Iraq to
undertake the trip, petrol, accommdati on, custons/taxes, and the business
trip all owances of the 11 enpl oyee drivers.
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198. The Panel finds that Tel econmpl ect has provided sufficient evidence
that it incurred the followi ng costs in respect of the trip, and that the
costs are conpensable as mitigation expenses incurred in good faith and at
reasonabl e cost:
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Table 1: Cost of transporting 11 cars out of Kuwait to Bulgaria

Cost O i gi nal USs$
currency conversion
Air tickets for two enpl oyees BGL 2610 | USD 870
Bus tickets for nine enployees BGL 22,223 |USD 7,408
Petrol expenses TRL 1,736,200 | USD 645
KWD 65 | USD 225
| Q@D 40 | USD 129
Car registration forns USD 550 | USD 550
Acconmodat i on expenses SYP 3,750 | USD 334
TRL 3,112,995 |USD 1, 156
Cust ons SYP 9,556 | USD 851
Road t axes TRL 242,000 | UsSD 90
Busi ness trip all owances USD 4,101 |USD 4,101
Tot al UsD 16, 359

199. The Panel recomends conpensation in the total amunt of US$16, 359
for the cost of transporting 11 cars from Kuwait to Bul gari a.

(d) Cost of transporting nine cars fromBulgaria back to Kuwait

200. Tel econpl ect asserts that after the invasion cars were very expensive
in Kuwait, and therefore, when it renewed its activity in Kuwait, it
decided to drive nine of its cars back to Kuwait fromBulgaria. It seeks
conpensation in the total amunt of KWD2,011 for the expenses of this trip
i ncluding the cost of car permts, visas, insurance, petrol, car repairs,
accommodati on, taxes, and the business trip allowances of the nine enployee
drivers.

201. The Panel finds that Tel econplect has provided sufficient evidence
that it incurred the followi ng costs in respect of the trip, and that the
costs are conpensable as mitigation expenses incurred in good faith and at
reasonabl e cost:
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Tabl e 2: Cost of transporting nine cars fromBulgaria back to Kuwait

Cost O i gi nal US$

currency conversi on
Car permits SYP 706 | USD 63
Visa entries JOD 36 | USD 55
SYP 2,250 | USD 200
| nsur ance BGL 738 | USD 246
JOD 64 | USD 97
SYP 810 | USD 72
Petrol expenses BGL 1,800 | USD 600
TRL 2,910,945 | USD 1081

JOD 18
SAR 744 | USD 27
UsD 199
Car repairs JOD 60 | USD 91
Acconmodat i on expenses JOD 506 | USD 769
TRL 196, 762 | USD 73
Vari ous taxes TRL 150, 000 | USD 56
SAR 450 | USD 120
JOD 84 | USD 128
Busi ness trip all owances USD 2,520 |UsSD 2,520
Tot al UsD 6, 397

202. The Panel reconmends conpensation in the total anpunt of US$6, 397 for
the cost of transporting nine cars fromBulgaria back to Kuwait.

3. Recomendation for mtigation expenses

203. The Panel reconmends conpensation in the amunt of US$32,098 for
mtigati on expenses.

F. daimpreparation costs

204. Tel econpl ect seeks conpensation in the amount of KWD7,033 for claim
preparation costs, including the cost of photographs taken in Kuwait after
the war for the purposes of its claim Applying the approach taken with
respect to claimpreparation costs set out in paragraph 40, the Panel nmakes
no recomrendation for claimpreparation costs.

G | nt er est

205. Tel econpl ect seeks conpensation in the amount of KW42, 615 for
interest calculated at the rate of 7 percent sinple interest from 2 August
1990 until the date of the subm ssion of its statement of claimon 31
Decenmber 1993. Applying the approach taken with respect to interest set
out in paragraphs 36 to 37, the Panel makes no reconmendation in respect of
i nterest.
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H  Summary of recommended conpensation for Tel econpl ect

206. Based on its findings regarding Tel econplect’s claim the Pane
recomends conpensation in the ampunt of US$265,180. The Panel finds the
date of loss to be 2 August 1990.
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VII. THE CLAIM OF CH NA Cl VIL ENG NEERI NG CONSTRUCTI ON CORPORATI ON

207. China G vil Engineering Construction Corporation (“China Cvil”), is
a Chi nese state-owned enterprise which provides technical |abour for
overseas civil works.

208. Inits original claimdated 16 March 1993, China Civil sought
conpensation in the amount of US$682,212 for |lost profits on five |abour
contracts; evacuati on expenses for 319 of its enployees evacuated fromlraq
and Kuwait; and rental paid in advance.

209. In a revised statenent of claimsubnmtted to the Comm ssion on 23
Decenmber 1998, China Civil increased the anbunts of the existing |oss

el enents and submtted five new |l oss elements. China Civil submtted

anot her new |l oss elenent in its Article 34 response subnmtted to the

Commi ssion on 8 January 1999. This brought the total amount of its claim
to US$9, 224, 548.

210. Applying the approach taken with respect to anending clains after
filing set out in paragraphs 54 to 56, the Panel does not take into account
the new | oss elenents subnmitted in the revised statenent of claim or the
new | oss el ement submitted in the Article 34 response.

A. Loss of profits

211. China Civil seeks conpensation in the anmount of US$110, 821 (i ncreased
to US$516, 179 in the revised statenent of clain) for the loss of profits on
five contracts for the supply of |abour. One contract was bei ng perfornmed
in lrag and the other four were Kuwaiti based.

212. Inits claimform China Cvil had characterised this claimas a
claimfor contract |osses, but the Panel finds that it is nore accurately
described as a loss of profits claim

213. Inits original statement of claim China Gvil calculates its |oss
of profits by addi ng together two components, nanely, 15 percent of the
nont hly sal ary paynents which remain payable on the contract, and a
“mobilisation fee” multiplied by the nunber of workers the subject of the
particul ar contract.

214. In its revised statenent of claim China Civil calculates its |oss of
profits by deducting nonthly expenses fromthe nonthly sal ari es payabl e
under the respective contract. The Panel notes that this results in a
profit rate for each of the five contracts of between 30 percent and 45
percent, depending on the particular contract.

215. Applying the approach taken with respect to |oss of profits on a
particul ar project set out in paragraphs 87 to 92, the Panel recomends no
conpensation for |loss of profits.
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B. Paynent or relief to others

1. FEacts and contentions

216. China Civil seeks conpensation in the anmount of US$473,811 (increased
to US$489,890 in the revised statement of clain) arising out of the
evacuation of 319 empl oyees (increased to 320 enpl oyees in the revised
statement of claim out of Kuwait and Iraq. The claimis constituted by:
(a) airfares (US$311, 726; decreased to US$311,688 in the revised statenent
of claim; (b) war risk insurance prem um (US$114, 235; decreased to
US$114,202 in the revised statenent of claim; and (c) accomodati on and

ot her expenses incurred by the evacuees in Irag/Kuwait, Jordan and China
(US$47, 850; increased to US$64,000 in the revised statenent of clain.

2. Analysis and valuation

(a) Airfares

217. The Panel finds that China Cvil has provided sufficient evidence

that it incurred the cost of airfares for its evacuees. It has provided a
list of the names of all 320 evacuees, and two separate |lists of the nanmes
of 56 evacuees fromlraqg and the nanmes of 264 evacuees from Kuwait. It has

provi ded duplicate receipts issued by Air China, dated 21 August 1990. One
receipt is for the amount of RMB1, 472,000, and the other is for the sane
amount stated in US dollars, ie, US$311,688 (US$974 per person).

218. China GCvil states that “as stipulated in the |abour service
contracts signed between CCECC and Iraqi or Kuwait enployers, the round-
trip airfare or return-trip airfare should be borne by enployers”. An
exam nation of the terns of the | abour contracts provided by China G vi
shows that the Iraqi/Kuwaiti enployer would have borne the cost of the
airfare fromlrag/ Kuwait back to China on natural conpletion of the
contract, in respect of 170 workers which China Civil had despatched to
Irag/ Kuwait. China Cvil would have borne the cost in respect of 133
workers. There is no evidence of who would have borne the cost of the
airfares for the remaining 17 workers.

219. In respect of the 170 workers for whose repatriation the enployer
woul d have paid on natural conpletion of the contract, the costs of the
airfares incurred by China Civil exceeded the costs which China Cvil would
have incurred in any event. Accordingly the Panel reccomends conpensati on
in the anpunt of US$165,508 for these 170 workers.

220. In respect of the 133 workers for whose repatriati on China G vi

woul d have paid on natural conpletion of the contract, there is no evidence
that the airfares for the evacuati on exceeded the airfares which China
Civil would have incurred in any event. The Panel recomends no
conpensation for the airfares of these 133 workers.
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221. The Panel is unable to recomrend conpensation in respect of the
remai ning 17 workers as it has no evidence of who woul d have borne the cost
of their repatriation.

(b) War risk insurance prem um

222. The Panel finds that China Civil has provided sufficient evidence to
substantiate its claimfor the “war risk insurance premuni. This was an
addi tional charge levied by the airline that China Civil had to pay in the
circunstances to be able to evacuate its enmpl oyees and that related to
increased risk in the Mddle East war. China Cvil has provided duplicate
recei pts issued by Air China, dated 23 COctober 1990. One receipt is for

t he amount of RMB539, 429, and the other is for the sane anmount stated in US
dol lars, ie, US$114, 202.

223. The Panel reconmends conpensation in the amunt of US$114,202 for the
war risk insurance prem um

(c) Accommpdati on and ot her expenses

224. China Civil provided no evidence that it incurred the acconmpdati on
and ot her expenses of the 320 evacuees. The Panel recomends no
conpensation for this |oss el enent.

3. Recommendation for paynment or relief to others

225. The Panel recommends conpensation in the amunt of US$279, 782 for
paynment or relief to others.

C. FEinancial |osses

226. China Civil seeks conpensation in the amount of US$97,580 (i ncreased
to US$118,061 in the revised statement of clainm for the | oss of advance
rental allegedly paid in respect of its Iraqi branch office.

227. The Panel finds that the prepaid rent is part of the overheads of
China Civil. Applying the approach taken with respect to head office and
branch office expenses set out in paragraphs 82 to 86, the Panel recomends
no conpensation for prepaid rent.

D. Summary of recommended conpensation for China G vi

228. Based on its findings regarding China Civil’s claim the Pane
recomends conpensation in the amount of US$279, 782. The Panel finds the
date of loss to be 2 August 1990.
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VIIl. THE CLAIM OF CH NA HARBOUR ENG NEERI NG COVPANY

229. Chi na Harbour Engi neering Conpany (“China Harbour”) is a Chinese

st at e-owned enterprise which was involved in the provision of |abour and
civil construction in Kuwait. China Harbour seeks conpensation in the
amount of US$2,623,588 for |oss of tangible property, payment or relief to
others and rental paid in advance.

A. Loss of tangible property

1. FEacts and contentions

230. Chi na Harbour seeks conpensation in the anmobunt of US$836, 203 for the
loss of: (a) tangible property |located in China Harbour’s Kuwaiti office
(US$192,042); (b) property |located on project sites where China Harbour was
wor ki ng as a subcontractor (US$52,811); (c) eight vehicles owned by China
Har bour (US$96, 980); and (d) 19 vehicles borrowed by China Harbour for the
purpose of evacuating its enpl oyees (US$494, 370).

2. Analysis and valuation

(a) Loss in Kuwaiti office

231. China Harbour asserts that the property located in its Kuwait

of fice, consisting mainly of office furniture, office equipnent, electrica
equi pnent and househol d goods, was either stolen or destroyed by the
Iraqis.

232. The Panel finds that China Harbour has provided sufficient evidence
to prove that it |lost some tangible property in a Kuwaiti office. It has
provi ded a copy of a | ease agreenent for a villa in Kuwait, and a receipt
for the paynent of rental for the period 15 July 1990 to 15 COct ober 1990.

It has provided a declaration dated 27 May 1993 by the | andl ord of the
villa which states that he rented the villa to China Harbour as their

of fice and residence, that after the invasion China Harbour left the
property in the “attached Inventory List” in the villa, and that all of the
items on the list were | ost or damaged in the invasion

233. However, the only evidence of ownership of the property is three
illegible receipts. China Harbour has provided no evidence of the age or
val ue of the property. It has not even stated which property in the

I nventory List was damaged, and which was | ost.

234. The Panel recomrends no conpensation for this |oss el enment.

(b) Loss on project sites

235. China Harbour states that it was working on a nunber of project sites
in Kuwait. It asserts that it |ost construction machinery on the site of
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the “4 seaside villas project” in Fahall, Kuwait; and construction
machi nery and medi cal appliances on the canpsite of the Kuwait University
and the Kuwaiti Royal Pal ace projects.

236. The Panel finds that China Harbour has not provided sufficient

evi dence to substantiate its claimfor |oss of property on the project
sites. It has only provided copies of the three sub-contract agreenents
for the projects on which it was working. These contracts nerely describe
t he obligation of China Harbour to provide | abour and managenent personne
and in two of the contracts, also hand tools, in respect of the rel evant
proj ect.

237. China Harbour has provided no evidence of ownership of the
construction machinery or medical appliances, or that the property was on
the project sites at the tinme of the invasion. There is no evidence that
the property was destroyed.

238. The Panel recomrends no conpensation for this |oss el enment.

(c) Loss of own vehicles

239. China Harbour asserts that “after the said invasion and occupation
all of the autompbiles of our conpany were robbed and damaged by the Iraq
sol di ers”

240. The Panel finds that China Harbour has not provided sufficient

evi dence to substantiate its claimfor the |oss of eight vehicles. In
respect of five of the eight vehicles clained, China Harbour provided the
registration certificates issued in the nane of an individual owner, and a
decl aration by the rel evant individual that China Harbour has “the ful
right on the ... vehicle”. China Harbour asserts that the files of the
remai ning three vehicles were |ost during the invasion. China Harbour has
provi ded no evidence of the value of the vehicles or of the |oss of any of
t he vehicles.

241. The Panel recomrends no conpensation for this |oss el enment.

(d) Loss of borrowed vehicles

242. China Harbour asserts that in evacuating its enployees from Kuwait,
it had to borrow 19 vehicles fromthe contractors with which it was

working. It borrowed 10 from United Gulf Construction Corporation
(“uecC’), five from Consolidated Contractors |International Conpany, and
four fromHam a Corporation. It asserts that it had to abandon the

vehicles on the way from Kuwait to Jordan

243. China Harbour asserts that it paid an anopunt of KW57,500 to UGCC to
cover the loss of 10 of the vehicles. 1In respect of the remaining nine
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vehi cl es, China Harbour indicates that it will pay for these | osses only
when conpensation fromthe Conm ssion is received.

244. The Panel finds that China Harbour has provided no evidence to
substantiate its claimin respect of the five vehicles borrowed from
Consol i dated Contractors International Conpany and the four vehicles
borrowed from Ham a Corporation. The Panel reconmends no conpensation in
respect of these nine vehicles.

245. The Panel finds that China Harbour has provided sufficient evidence
to substantiate its claimin respect of the 10 vehicles borrowed from UGCC.
It has provided correspondence between itself and UGCC arrangi ng the | oan
of the vehicles. The abandonnment of the vehicles is evidenced by a letter
from Chi na Harbour to UGCC stating that the vehicles were abandoned on the
way from Kuwait to Jordan and offering a certain anount in settlenent; and
by the affidavits of five of its enployees describing their evacuation, al
of which refer to the abandonnment of various vehicles. The fina

settl enment anount of KWD57,500 is detailed in two letters from China

Har bour to UGCC, and there is a translation of a receipt for this amunt
from UGCC.

246. The Panel recommends conpensation in the amount of KWD57, 500
(US$198,962) for the loss incurred in respect of the 10 vehicles borrowed
from UGCC.

3. Recomendation for |oss of tangible property

247. The Panel recomrends conpensation in the amount of KWD57, 500
(US$198,962) for |oss of tangible property.

B. Paynent or relief to others

1. FEacts and contentions

248. Chi na Harbour seeks conpensation in the amount of US$1, 779, 224 for
paynment or relief to others. It asserts that it evacuated its 663

enpl oyees from Kuwait to China via Aman, Jordan and incurred all expenses.
It seeks conpensation in respect of: (a) expenditure on the road from
Kuwai t to Amman, including food, hotels and “out-of-pocket” expenses, for
663 enpl oyees (KWD33, 150); (b) one nonth’s wages for 663 enpl oyees
(US$168,960); (c) airfares from Amman to China for 663 enpl oyees
(US$811,512); (d) the cost of transport within China to repatriate 648 of
the empl oyees (CNY102, 450); and (e) repatriation allowances for 663

enpl oyees ( CNY3, 135, 600) .
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2. Analysis and valuation

(a) Expenditure fromKuwait to Amran

249. The Panel finds that China Harbour has provided sufficient evidence
to substantiate the claimfor expenditure fromKuwait to Amman, including a
list of the names and passport numbers of the 663 enpl oyees, copies of its
sub-contracts showi ng a requirenent for a |abour force of the stated size,
and affidavits of five of its enployees describing the evacuation from
Kuwai t to China.

250. The Panel recomrends conpensation in the amount of KWD33, 150
(US$114,706) for this loss el enment.

(b) Wages

251. The Panel finds that China Harbour has submtted sufficient evidence
in support of this claim It has provided a translation of its Payroll for
Wage of August 1990, |isting the 663 enpl oyees by nanme, passport nunber,
nationality and the amount of their wage.

252. The Panel recommends conpensation in the amunt of US$168, 960 for
this | oss el ement.

(c) Airfares

253. The Panel finds that China Harbour has submtted sufficient evidence
that it incurred the cost of airfares for 663 evacuees. It has provided
copies of two receipts issued by Air China in respect of 663 passengers in
two flights fromAmman to Beijing for a total cost of US$811, 512.
Affidavits of five of China Harbour’s enpl oyees all refer to travelling
from Amman to Beijing by plane.

254. However, China Harbour was requested in an Article 34 notification to
explain how the costs claimed woul d have exceeded the costs which woul d
have been incurred in any event in repatriating its enployees on natura
conpletion of its contracts in Kuwait. China Harbour responded that the
paynment “was directly related to the unlawful invasion due to their
unexpected short termservice”. The Panel finds that there is no evidence
that the cost of the 663 airfares exceeded the cost which China Harbour
woul d have incurred in repatriating its enpl oyees after natural conpletion
of its contracts in Kuwait.

255. The Panel recomrends no conpensation for this |oss el enment.

(d) Transport within China

256. China Harbour has provided no evidence in support of this claim The
Panel recommends no conpensation for this [ oss el ement.
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(e) Repatriation all owances

257. The Panel finds that China Harbour has provided sufficient evidence
to substantiate this claim It has provided translated “financial sheets”
showi ng the nanes, anounts paid for repatriation allowance, and recipient

signatures of its 663 enpl oyees.

258. The Panel reconmmends conpensation in the amount of CNY3, 135, 600
(US$664, 041) for this |loss el enent.

3. Recommendation for paynment or relief to others

259. The Panel recommends conpensation in the amunt of US$947, 707 for
paynment or relief to others.

C. FEinancial |osses

260. China Harbour characterised this | oss element as a claimfor paynent
or relief to others, but the Panel finds that it is nore accurately
descri bed as a financial |oss.

261. China Harbour seeks conpensation in the anount of KWD2, 400 for pre-
paid rent. It asserts that it made a paynent in the amount of KWD3, 600 for
the period 15 July to 15 October 1990 in respect of the rental of a house
in Kuwait. Because it had to cease its operations right after the

i nvasi on, Chi na Harbour asserts that it |ost the value of two-thirds of the
rent al

262. The Panel finds that the prepaid rent is part of the overheads of

Chi na Harbour. Applying the approach taken with respect to head office and
branch office expenses set out in paragraphs 82 to 86, the Panel recomends
no conpensation for prepaid rent.

D. Summary of recommended conpensation for China Harbour

263. Based on its findings regarding China Harbour’s claim the Pane
recomends conpensation in the amount of US$1, 146, 669. The Panel finds the
date of loss to be 2 August 1990.
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I X.  THE CLAIM OF THE GENERAL COVPANY FOR LAND RECLAMATI ON

264. The General Conpany for Land Recl amation (“General Conpany”) is an
Egyptian registered conpany. It had a contract with the State Organisation
of Soil and Land Recl amation (“SOSLR’) for the reclamation of saline |and
situated in El Roz EIl Shamaly, Diala Province, Iraq, for which a Fina
Certificate of Completion had been issued on 14 February 1990. It was in
the process of conpleting the admnistrative requirenents necessary to w nd
down its Iraqi branch and to export its property fromlraq to Egypt at the
time of Irag’s invasion and occupation of Kuwait on 2 August 1990.

265. In its claimdated 30 Septenber 1993, General Conpany sought
conpensation in the amount of US$4, 929,899 for contract |osses, |oss of
tangi bl e property, and loss of funds in an Iraqgi bank account.

266. In a subm ssion to the Commi ssion on 8 January 1999, after Genera
Conmpany had managed to export or sell some of its property, and deposited
the proceeds of the sales in its Iragi bank account, General Conpany
reduced the loss elenent relating to tangi ble property from US$3, 076,531 to
US$958, 549, and increased the loss element relating to funds in an Iragq
bank account from I D106, 198 to I D2,556,594. It also submitted two new | oss
el enents. This brought the total ampunt of its claimto US$14, 778, 645.

267. Applying the approach taken with respect to anending clains after
filing set out in paragraphs 54 to 56, the Panel does not take into account

the two new | oss elements submtted on 8 January 1999.

A. Contract |osses

268. Ceneral Conpany seeks conpensation in the anount of |D40, 346 for
retention nmonies which it asserts were due to it as a result of the | and
reclamati on contract with SOSLR

269. The land reclamati on contract began in 1978 with a contract period of
1000 days, followed by a nunmber of contract extensions, and General Conpany
asserts that its work was “fully executed” by 14 February 1990. The anount
of retention nmonies held at this tinme was 1D276,325. It appears there was

then some negotiation about the amount outstandi ng because General Conpany

agrees that it is owed a reduced amount of |D40, 346.

270. The Panel finds that the enployer in this case, the SOSLR, is an
agency of the State of Iraq.

271. Ceneral Conpany has submitted parts of the contract docunentation and
copi es of correspondence with SOSLR. From the docunentation submtted, the
Panel is unable to conclude when the retention nonies were due to be

rel eased. General Conpany has stated that a Final Certificate of

Conpl etion was issued by the Iraqi authorities on 14 February 1990. The
Panel finds that since the relevant work was conpleted prior to 2 May 1990,
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and in so far as the Panel can deternine, the retention nonies should have
been rel eased prior to that date, the Panel does not have jurisdiction to
consider the claimfor the retention nonies.

272. The Panel recomrends no conpensation for retention nonies arising out
of the contract with SOSLR

B. Loss of tangible property

273. Ceneral Conpany seeks conpensation in the anpunt of US$958, 549 for

| oss of property conprising plant, vehicles and caravans, which it asserts
was confiscated by the Iraqgi authorities. It also seeks conpensation in
the amobunt of US$1, 384,440 for | oss of the use of this property.

274. Ceneral Conpany asserts that it had conmpleted the |l and reclamtion
contract with SOSLR by 1990 and was seeking to obtain the approvals
necessary to re-export its property out of Irag. On 17 April 1992, the
Iragi Government allegedly issued a decree confiscating the property of
non-lraqi compani es. Ceneral Conpany has nmanaged to export or sell locally
some of its property, but it seeks conpensation in the anpbunt of US$958, 549
for the property which remains confiscated.

275. Ceneral Company calculated its claimof US$1, 384,440 for the | oss of
the use of the property at a rate of return ranging from 15 percent to 20
percent of the value of the various itens of property, for the period
August 1990 to August 1993.

276. The Panel finds that the confiscation of property by an agency of the
Governnment of Iraqg in 1992 was not directly caused by Iraq s invasion and

occupation of Kuwait in August 1990.

277. The Panel recomrends no conpensation for the |oss of tangible
property or for the loss of the use of the tangi ble property.

C. FEinancial |osses

278. Ceneral Conpany seeks conpensation in the total amount of |D2,556,594
for funds held in an Iraqi bank account which it clains it could not access
after Iraq s invasion and occupati on of Kuwait.

279. Applying the approach taken with respect to loss of funds in a bank
account in lraq set out in paragraphs 96 to 101, the Panel recomends no

conpensation for |oss of the funds.

D. Summary of recommended conpensation for General Conpany

280. Based on its findings regarding General Conpany’s claim the Pane
recommends no conpensati on
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X.  THE CLAIM OF CI PEC

281. CIPEC (“CIPEC’), a French conpany, submtted only the category “F
claimform and other untranslated docunents in support of its stated
| osses. ClI PEC seeks conpensation in the amount of US$79, 359.

282. On 23 June 1998, CIPEC was sent a notification under article 15 of
the Rules requesting it to conply with the formal requirements for filing a
claim CIPEC was requested to reply on or before 25 Septenber 1998. Cl PEC
did not submt a reply. On 14 January 1999, Cl PEC was sent a forma
notification of the deficiencies of its claimas filed. The deadline for
CIPEC to reply was 15 March 1999. CIPEC did not submit the documentation
request ed.

283. On 8 Septenber 1998, CIPEC was sent a notification under article 34
of the Rules requesting it to furnish further evidence to develop its
claim CIPEC was requested to reply on or before 8 January 1999. CIPEC
did not submt a reply. On 12 January 1999, ClPEC was sent a second
notification under article 34 of the Rules. The deadline for CIPEC to
reply was 26 January 1999. CIPEC did not submit the docunentation
request ed.

284. The Panel finds that CIPEC did not submt sufficient information or
docunentation to support its asserted | osses.

285. The Panel reconmends no conpensation
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Xl. THE CLAI M OF FREYSSI NET | NTERNATI ONAL ET COVPAGNI E

286. Freyssinet International et Conpagnie (“Freyssinet”) is a French
registered limted liability company involved in concrete prestressing and
post-tensi oni ng, technical assistance on civil works and all activities
relating to construction processes and systens both for erection of
structures, and repairs. Freyssinet seeks conpensation in the total amount
of US$3, 334,131 for contract |losses in respect of seven contracts, |oss of
profits, loss of tangible property, paynment or relief to others, financia

| osses, and property | osses of three of its enpl oyees.

A. Contract |osses

287. Freyssinet seeks conpensation in the total amount of KWD52,308 for
contract | osses on seven contracts.

288. The Panel notes that Freyssinet has provided little explanation of
its claim Nevertheless, the Panel has determ ned that in respect of the
seven contracts, Freyssinet seeks compensation for: (i) interest at the
rate of 10 percent per annumon | ate paynents made under the rel evant
contract, calculated from August 1990 to the date the payment was nade,

whi ch Freyssinet calls “loss on recovery” or “interests”; and in one case
(ii) an anmount owi ng on the contract which has never been paid, which
Freyssinet calls “loss for non recovery” or “loss on principal”. The tota
anount clainmed in respect of the seven contracts is KW52, 308.

289. The only evidence submitted by Freyssinet is part of the relevant
sub-contract agreenent in relation to six of the seven contracts. The

Panel finds that Freyssinet has failed to denonstrate that its contract
| osses were directly caused by lraq s invasion and occupati on of Kuwait.

290. The Panel recomrends no conpensation for contract | osses.

B. Loss of profits

291. Freyssinet seeks conpensation for |oss of profits in the amunt of
KWD38, 500. Its only explanation of its claimis as follows:

“The previsionnal [sic] margin of the Kuwait branch for the year 1990
was KD64,500. Due to the conflict it was only KD17,882. The loss is
so KD46, 618 whi ch gives FRF1, 305, 304. The previsionnal [sic] margins
for the Kuwait branch for the year 1991 was KD72, 000 and KD38, 500 f or
the period comng fromjanuary to end of May 1991. The loss is
consequent |y KD38, 500 which gives FRF1, 078, 000 including interest.
The gl obal loss of profits is consequently FRF2, 383, 304.”

292. Applying the approach taken with respect to loss of profits for
future projects set out in paragraphs 93 to 95, the Panel reconmmends no
conpensati on.
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C. Overheads under recovered

293. Freyssinet seeks conpensation in the anount of KWD326, 592 for
over heads under recovered.

294. The claimis not clearly explained. It appears that Freyssinet
expected that its turnover for the Kuwaiti branch for 1990 woul d be
KWD587, 950. Freyssinet asserts that due to the conflict, it was actually
KWD183, 852. It assesses its head office overheads on the basis of 12
percent of the branch office turnover. It calcul ates under-recovered
over heads for the year 1990 as KWD151, 536.

295. Freyssinet nakes a simlar calculation for 1991, asserting that its
under -recovered overheads for that year are KWD175, 056.

296. In support of its claim Freyssinet has submitted a summarised |ist
of contract values and turnovers for the year 1990, a statement of incone
for the year ending 31 Decenber 1991, a profit realisation schedule as at
June 1990, and its annual report for 1989. Applying the approach taken
with respect to head office and branch office expenses set out in

par agraphs 82 to 86, the Panel recommends no conpensati on

D. Loss of tangible property

297. Freyssinet seeks conpensation in the amount of KWD16, 195 for | oss of
tangi bl e property located in its Kuwaiti branch office, and conpensation in
the amount of FRF7,408,111 for loss of its “income produci ng property”.

298. The Panel finds that Freyssinet has not provided sufficient evidence
to substantiate its claimfor branch office property. It provided a |ist
of furniture and office equipnent, but it has not explained howthis |ist
correlates to its claimof KWI16,195. The only other evidence it has
provided is a collection of 20 invoices, sonme of which have not been
transl ated, sone of which are illegible and sone of which are nmade out to
i ndi vi dual s whose relationship with Freyssinet has not been expl ai ned.

299. The Panel finds that Freyssinet has not produced sufficient evidence
to substantiate its claimfor income-producing property. The only evidence
provided is a list, produced by itself, of 30 items of “lost incone-
produci ng property”; a collection of debit notes for the export into Kuwait
of various itens of property between 1984 and 1989, a nunber of which are
not translated or not cross-referenced to the list of 30 itens; and a price
list of a supplier of sonme of its equipment.

300. Freyssinet has provided no evidence that it still owned any of the
above property at the tinme of the invasion or that the property was in
Kuwait at the time of the invasion. It has provided no evidence of the

| oss of any of the property.
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301. The Panel reconmmends no conpensation for |oss of tangible property.

E. Paynent or relief to others

302. Freyssinet seeks conpensation for: (a) repatriation expenses paid to

five of its enployees for repatriation to their honme countries after the

i nvasi on (FRF241,996); and (b) salaries and other anounts paid to three of

its enpl oyees (two of whom were allegedly held hostage) for certain periods
after the invasion (FF1, 262, 683).

303. The Panel finds that Freyssinet has not provided sufficient evidence

inrelation to the “repatriati on expenses” to enable the Panel to determ ne
whet her they were | osses directly caused by Iraqg’s invasion and occupation

of Kuwait. The Panel reconmends no compensation for this |oss el enent.

304. The Panel finds that Freyssinet has not provided sufficient evidence
that it incurred losses in respect of salaries paid to three of its

enpl oyees. It has provided no evidence that the two enpl oyees were in fact
taken hostage or detained. It has submitted copies of tw wage
certificates, but the clainmed amunt is not readily apparent fromthe
docunents submtted. The Panel recommends no conpensation for sal aries.

305. The Panel recommends no conpensation for paynent or relief to others.

F. Personal effects of three enpl oyees

306. Freyssinet seeks conpensation in the amount of FRF700, 000 for the

| oss of the personal effects of three of its enployees. The Pane
recommends no conpensation for this |oss element on the basis that the |oss
was not incurred by Freyssinet.

G Summary of recommended conpensation for Freyssinet

307. Based on its findings regarding Freyssinet’s claim the Pane
recommends no conpensati on
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Xll. THE CLAIM OF CHEM THERM PLANTS AND SYSTEMS PVT LTD
308. Chemitherm Pl ants and Systenms Pvt Ltd (“Chemitherni) is an Indian
regi stered conpany. It seeks conpensation in the total anount of

US$250, 502 for contract | osses and rel ated financi al | osses.

A. Contract |osses

309. Chemitherm seeks conpensation in the anount of US$152,217 for
contract |osses. Chemthermentered into an agreenment dated 17 February
1990 with a Kuwaiti based conpany, Alinjaz Contracting Conpany S. A K
(“Alinjaz”) for the supply of eight stainless steel storage tanks, four
pressure vessels and two instrument columms for a tel ecomunications
project in Kuwait. It asserts that it had conpleted the manufacture of the
equi pnment and was ready to |load the shipment by 8 August 1990. Chemitherm
states that it was prevented from shi pping the equi pnent because Iraq’ s

i nvasi on of Kuwait on 2 August 1990 disrupted “shipping facilities to
Kuwai t” and al so caused “total disruption of docunents negotiation and

ot her comercial transaction”.

310. The Panel is satisfied that Chem therm has provided sufficient
evidence to prove that it entered the contract with Alinjaz, that the

equi pnent was ready for shipnent to Kuwait in August 1990, and that it was
prevented from shi pping the equi pment to Kuwait due to Iraqg’ s invasion and
occupation of Kuwait.

311. However, Chemtherm has provided no evidence expl aining why the

equi pnent coul d not be shipped to Kuwait after the cessation of hostilities
in Kuwait, or why it remained unpaid after this date. It has provided no
evi dence of any attenpt to mitigate its loss, for exanple, by selling the
equi pnent el sewhere. Accordingly, the Panel determ nes that Chemtherm s
contract | osses were not directly caused by Iraq s invasion and occupation
of Kuwait.

312. The Panel recomrends no conpensation for contract | osses.

B. FEinancial |osses

313. Chemitherm makes two separate clainms in respect of financial |osses.
Firstly, it seeks conpensation in the anpbunt of US$30, 730 for interest on a
180 day letter of credit which it obtained in order to manufacture the

equi pnent, and which it asserts it could not repay because of the inability
to deliver the equipnment. Secondly, it seeks conpensation in the amunt of
US$67, 555 for custons duty assessed on the equi pnment, which only becane
payabl e because the equi pment could not be exported from I ndia.

314. The Panel finds that Chem therm has not provided sufficient evidence
to substantiate its claimfor financial |osses. The only evidence provided
inrelation to the claimfor interest is a letter fromthe State Bank of
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I ndia dated 15 February 1993 requesting that Chem thern s account be
“regularised”. It has provided no evidence of how the interest clained was
calculated, or that it paid the interest.

315. In relation to the claimfor customs duty, Chem therm has provided a
letter fromcustons dated 6 March 1993 advi sing that Chem t herm had not
fulfilled its export obligations in respect of nmaterials allowed duty free
cl earance, and was therefore liable to pay custonms duty of 24 percent on
the goods. It has also provided what appears to be the original custons
form stating the amount of “duty |eviable but for exenption”. However,
Chenmi t herm has provi ded no evidence that it paid the duty.

316. The Panel reconmmends no conpensation for financial |osses.

C. Summary of recommended conpensation for Chenitherm

317. Based on its findings regarding Chemithernms claim the Pane
recomends no conpensation
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X1, THE CLAIM OF MURAZUM CONSTRUCTI ON CO. LTD

318. Miurazum Construction Co. Ltd (“Murazum ™) is a Japanese ci Vi
construction conmpany which was operating in Kuwait at the tinme of Iraq’' s

i nvasi on and occupation of Kuwait. It specialised in “field marine
construction works” and had office, store, berthing and service facilities
in Kuwait, as well as considerabl e equi pnent and vessels. Mirazum asserts
that its vessels, equipnment and materials were destroyed in Irag’ s invasion
and occupation of Kuwait and it was thereby forced to withdraw from Kuwai t .
It seeks conpensation in the total amunt of US$1, 599, 843 for |oss of
tangi bl e property and paynment or relief to others.

319. In a subm ssion to the Commi ssion on 23 Decenber 1998, Murazum
submtted a new | oss el ement of JPY20, 674, 240 for *Sub-contractor
Conpensation”. Applying the approach taken with respect to anmendi ng cl ai nms
after filing set out in paragraphs 54 to 56, the Panel does not take into
account this new | oss el ement.

A. Loss of tangible property

1. FEacts and contentions

320. Miurazum seeks conpensation in the total amount of JPY203, 738, 000 for
the loss of (a) 11 vessels (JPY195, 240,000); (b) 24 items of equi pnent such
as crawl er cranes, shovels, generators and other heavy equi pment machi nes
(JPY20, 049, 000); (c) three temporary houses, materials such as sheet-piles
and H-beans, and construction equi prent such as hydraulic jacks and | oadi ng
meters (JPY9, 813,000); and (d) 16 itenms of office equi pnent, such as type-
writers, desks, and | ockers (JPY1, 186, 000).

321. Miurazum asserts that its 11 vessels were either sunk or damaged by
Iragi troops in the invasion of Kuwait on 2 August 1990. A survey report
by Kuwait Maritinme & Mercantil e Conpany KSC (“KMM'), Lloyd s agents in
Kuwai t, describes the circunmstances |eading to the |loss of three of the

shi ps, and Murazum asserts that the other eight ships were lost in simlar
ci rcunstances. The survey report states that two vessels were noored at
the Naval base at Ras Al Jal ayah, and one vessel was noored at Shai ba Port,
that the Iraqi occupying forces took control of both of these |ocations and
that the crews were forced to abandon the vessels. The alleged fate of
each of the 11 vessels is described in the table bel ow
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Table 3: Fate of vessels

Vesse

Fat e

Tug boat “Sultan 3"

“found floated”; tug contro
and navi gation equi pnent
m ssi ng

Tug boat “Sultan 5"

“found fl oat ed”

Deck barge “Sultan 6"

partly sunk, bonb damage

Crane barge “Sultan 7"

sunk “by | eakage of water from
stern tube over |ong period of
time”

Anchor boat “Sultan 8"

“found floated”, gunshot damage

Crane barge “Sultan 9"

“found floated”; barge
equi pnrent destroyed

Crane barge “Sultan 10"

sunk

Deck barge “Sultan 11"

“found floated”, gunshot damage

Di ver boat “Sultan 14"

“found floated”; fitted diving
equi pment m ssing

Di ver boat “Sultan 15"

found stored at Murazum’'s
store; boat propeller, diving
equi pment m ssing

Di ver boat “Sultan 16"

m ssing, “presumably stol en”

322. Mirazum asserts that the other

property was | ost or

damaged as a

result of the lIraqi troops’ invasion and occupation of Kuwait.

323. I n Novenmber 1991 Murazum sold al
m ssing vessel), and nost of its other
agent a 12 per cent commi ssion fee to effect the sale. Mirazum therefore
| oss of tangi ble property as follows:

calculates its total claimfor

of its vessels (including the

equi pnrent for scrap. It paid an

Total |oss of tangible assets

Less sal vage recovered

Add conm ssi on cost

Net | oss of tangi ble assets

JPY 226, 288, 000
(JPY 25, 625, 000)
JPY 3.075.000

JPY 2083, 738, 000

2. Analysis and valuation

(a) Vessel s

324. The Panel finds that Murazum has provided sufficient evidence to

prove that it owned the 11 vessels,
time of the invasion of Kuwait.
identifies the 11 vessels as “working at

and that they were in Kuwait at the
provided its “KT I ndex”, which

Kuwait Territory”; a copy of an
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agreenent dated 7 March 1990 for the | ease by Murazum of four berths at
the Khiran Resort conmunication dock (Kuwait) for four of the 11 vessels,
and a receipt for the rent; and hull insurance policies for the 11 vessels
valid for waters in or near Kuwait.

325. The Panel finds that Miurazum has provided sufficient evidence that
at | east eight of the 11 vessels were | ost, damaged, or put “out of use”
due to Iraqg’ s invasion and occupation of Kuwait. It has provided

phot ographs of eight of the damaged vessels, and the survey report by KMV
in respect of three of the vessels (which includes underwater video

evi dence of the two sunken vessels). The only vessels in respect of which
there is no photographic or other evidence of |oss or danage are two of the
di ver boats, namely, Sultan 14 and Sultan 15.

326. The Panel finds that Miurazum has not provided sufficient evidence of
the value of its loss. The Panel finds that neither the insurance
policies, nor the anpunt obtained on the scrap agreement, evidence the

val ue of the vessels post-invasion. Gven the |ikelihood that there would
have been a demand for such vessels, even in a damged state, subsequent to
the liberation of Kuwait, the Panel finds that the actual value of the
vessels at the time of the sale for scrap was substantially higher than the
amount obtai ned. Equally, however, the Panel finds that Murazum suffered
areal loss as a result of Iraq’ s invasion and occupation of Kuwait, and

t he Panel assesses that real |oss at JPY40, 000, 000.

327. The Panel recomrends conpensation in the amount of JPY40, 000, 000
(US$277,296) for loss of the vessels.

(b) Machi nes

328. The Panel finds that Murazum has not provided sufficient evidence to
substantiate its claimfor the 24 itens of machinery. The only evidence of
ownership is “Attestations of Tests” on five craw er cranes by a Kuwait
Surveyor. The Attestations do not describe Miurazum as the owner of the
machi nes; they nerely state that Miurazum requested the tests.

329. The Panel reconmmends no conpensation for |oss of the machi nes.

(c) Houses, materials and construction equi pnent

330. The Panel finds that Miurazum has not provided sufficient evidence to
substantiate its claimfor the houses, materials or construction equi pnent.
It has provided no evidence of ownership

331. The Panel recomrends no conpensation for this |oss el enment.
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(d) Ofice equipnent

332. The Panel finds that Mirazum has not provided sufficient evidence to
substantiate its claimfor office equipnent. It has provided no evidence
of ownershi p.

333. The Panel reconmmends no conpensation for |oss of office equipnent.

3. Recomendation for |oss of tangible property

334. The Panel recomrends conpensation in the amount of JPY40, 000, 000
(US$277,296) for |oss of tangible property.

B. Paynent or relief to others

1. FEacts and contentions

335. Miurazum seeks conpensation in the total amount of JPY27,039, 342 for
(a) insurance costs and relief expenses (JPY6, 479, 127); (b) hostage staff
sal ary paynents (JPY16, 960, 215); and (c) weck cl earance costs
(JPY3, 600, 000) .

2. Analysis and valuation

(a) I nsurance costs and relief expenses

336. Miurazum seeks conpensation for expenses incurred in respect of four
of Murazum’'s staff who were allegedly held hostage by Irag for a period of
four nonths, namely: (i) overseas travel accident insurance for the four
staff; (ii) “workman conpensation” insurance for the four staff; (iii)

cl ot hes expense for clothes sent to the four staff; (iv) nedical expense
for nedicine sent to the four staff during the four nonths, and for a

medi cal check after release; and (v) relief allowance which was paid to
three of the four staff after their rel ease.

337. The Panel finds that Miurazum has provided sufficient evidence that
the four staff were held hostage in Kuwait.

338. The Panel finds that Murazum has provided sufficient evidence to
prove that it incurred the five expenses constituting the claim It has
provi ded transl ated paynent vouchers in respect of the expenses, and
receipts.

339. The Panel recommends conpensation in the amount of JPY6, 479, 127
(US$44,916) for insurance costs and relief expenses.
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(b) Host age staff salary paynment

340. Miurazum seeks conpensation for salary which it continued to pay to
“three direct enployees and one supplied diver” while they were held
hostage in Irag for four nmonths. The “supplied diver” was paid by his own
enpl oyer, but Murazum asserts that it reinbursed the enpl oyer.

341. The Panel finds that Murazum has provided sufficient evidence to

prove that it made salary payments to the four hostages. |In respect of the
three hostages enployed by Mirazum , it provided transl ated payment
vouchers. In respect of the diver whose enployer it reinbursed, it

provided a letter fromthe enpl oyer enclosing the paynent certificates
i ssued to the diver, and acknow edging that it had been rei nbursed by
Murazum for the amount of the paynent certificates.

342. The Panel recomrends conpensation in the amount of JPY16, 960, 215
(US$117,575) for hostage staff salary paynents.

(c) Weck clearance costs

343. Miurazum seeks conmpensation for the cost of clearing the wecks of
Sultan 7 and Sultan 10 fromthe entrance to the Kuwait Naval Base.

Murazum was the sub-contractor for marine works at Al-Julayia Port and had
mobi i sed Sultan 7 and Sultan 10 to performthe works. Wen the vessels
were sunk they becane a navigation hazard and the Main Contractor (“TOA
Corporation”) was ordered by the Kuwaiti Mnistry of Defence to clear the
wreck. TOA Corporation entered a contract with MS Integral Services Co to
sal vage and cl ear the wecks for KWD37,000. TOA Corporation and Mirazumi
agreed that Murazum should bear JPY3, 600,000 of this cost.

344. The Panel finds that Murazum has provided sufficient evidence to
substantiate its claimfor weck clearance costs.

345. The Panel recommends conpensation in the amount of JPY3, 600, 000
(US$24, 957) for wreck clearance costs.

3. Recommendation for paynment or relief to others

346. The Panel recomrends conpensation in the amount of JPY27,039, 342
(US$187, 448) for paynent or relief to others.

C. Summary of recommended conpensation for Mirazum

347. Based on its findings regarding Murazum’'s claim the Pane
recomends conpensation in the amount of US$464, 744. The Panel finds the
date of loss to be 2 August 1990.
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XIV. THE CLAI M OF CORDEROY | NTERNATI ONAL LI M TED

348. Corderoy International Limted (“Corderoy”) is alimted liability
conpany registered in the United Kingdom which provided chartered quantity
surveyors, construction cost consultants and project managers for projects
in Kuwait. Corderoy seeks conpensation in the amount of US$95,852 for |oss
of profits, loss of tangible property, payment of salary to one of its

enpl oyees, financial |osses and claimpreparation costs.

A. Loss of profits

349. Corderoy seeks conpensation in the amount of £9,021 for |oss of
profits.

350. Between 1981 and 2 August 1990 Corderoy asserts that it had an
agreenent with consultant engi neers, Brian Col qguhoun and Partners (“BCP"),
to provide quantity surveyors on secondnent for the Kuwait Waterfront

Proj ect being undertaken by the Municipality of Kuwait. At the tinme of the
i nvasi on and occupation of Kuwait, Corderoy had provided one quantity
surveyor for the project, a M Derek E. Pankhurst (“M Pankhurst”).

351. Applying the approach taken with respect to loss of profits on a
particul ar project set out in paragraphs 87 to 92, the Panel recommends no

conpensati on.

B. Loss of tangible property

352. Corderoy seeks conpensation in the amount of £8,063 for |oss of
tangi bl e property.

353. Corderoy asserts that at the tinme of Iragq’s invasion of Kuwait it had
house/office furniture in storage in Kuwait at the prem ses of Messrs Al
Ghani m Freight Air in the Industrial Area, and the furniture has not been
recovered. It had put the office and domestic furniture into storage
because its staff in Kuwait had been reduced to one, namely M Pankhurst,
and the furniture was no |onger required. Wen Corderoy returned to Kuwait
after the cessation of hostilities it went to the prem ses of Al Ghanim
Freight Air and discovered that its furniture and equi pment was not there.
It asserts that it was stolen or destroyed during Iraqg's invasion and
occupation of Kuwait.

354. The Panel finds that Corderoy has not provided sufficient evidence
that it owned the property, that it was in Kuwait at the tinme of the

i nvasion, or that its |loss was caused by Iraq s invasion and occupati on of
Kuwai t. The only evidence provided by Corderoy in support of the claimis
an undat ed packing list.

355. The Panel recomrends no conpensation for |oss of tangible property.
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C. Paynment or relief to others

356. Corderoy seeks compensation in the amount of £14,079 in respect of
paynment or relief to others.

357. M Pankhurst was Corderoy’s only enployee in Kuwait at the time of
the unl awful invasion and occupation by Iraq. Corderoy asserts that M
Pankhurst went into hiding at the tine of the invasion, and was flown back
to the United Kingdom from Baghdad on 11 Decenmber 1990. On 20 February
1991, after a period of re-settlement, M Pankhurst comenced work with the
parent conpany of Corderoy in the United Ki ngdom

358. Corderoy asserts that it continued to pay M Pankhurst his ful
salary up to Decenber 1990 and a reduced salary thereafter until the tine
he recomrenced work, thereby suffering a |oss of £14, 079.

359. In support of its claimfor M Pankhurst’s sal ary, Corderoy
submtted a payroll record for April 1990 to March 1991 in respect of M
Pankhurst; an overtinme return in respect of M Pankhurst for the nonth of
February 1991; and incone tax returns for M Pankhurst for 1990, 1991 and
1992.

360. The salary allegedly paid by Corderoy to M Pankhurst is prim facie

conpensabl e as sal ary paid for unproductive | abour. However, Corderoy has
submitted no evidence that M Pankhurst was actually in Kuwait at the tine
alleged. It has not provided, for exanple, an affidavit of M Pankhurst

descri bing the circunstances of his hiding and evacuation; a copy of his
airline ticket from Baghdad to the UK; or a copy of his passport show ng
departure and arrival dates. Accordingly, Corderoy has not proved that its
asserted loss is the direct result of Iraq s invasion and occupation of
Kuwai t .

361. The Panel recommends no conpensation for paynent or relief to others.

D. FEinancial Losses

362. Corderoy seeks compensation in the amount of £17,226 for expenses
incurred on three visits made to Kuwait between June 1991 and Cctober 1991
by one of its directors, a M R lan Mckay.

363. Corderoy asserts that the visits were made in order to “re-establish
lines of communication with our client, |ocate mssing files, equipnent and
personal effects and to safeguard the conpany’ s future in Kuwait”. The
claimis nmade up of airfares, expenses and a tine charge for M Mckay of
£540 per day.

364. The Panel finds that Corderoy has not provided sufficient evidence to
prove that the | osses incurred in respect of the three visits to Kuwai't
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bet ween June 1991 and COctober 1991 were a direct result of Iraq s invasion
and occupation of Kuwait. The evidence suggest that the trips were
undertaken to investigate business opportunities in Kuwait subsequent to

t he invasion.

365. The Panel reconmmends no conpensation for financial |osses.

E. daimpreparation costs

366. Corderoy seeks conpensation in the amunt of £2,030 for claim
preparation costs. Applying the approach taken with respect to claim
preparati on costs set out in paragraph 40, the Panel makes no
recommendation for claimpreparation costs.

F. Summary of recommended conpensation for Corderoy

367. Based on its findings regarding Corderoy’ s claim the Pane
recommends no conpensati on
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XV. THE CLAI M OF COSTAI N | NTERNATI ONAL LI M TED

368. Costain International Limted (“Costain”) is alimted liability
conpany registered in the United Kingdom It had a contract in Kuwait with
the Kuwait Real Estate Conpany (“KRE") to carry out site investigation
works for the “Feasibility Study of WAtersi de Residential and Leisure

Devel opnents at Shuwai kh Site, Pearls of Kuwait Project” (“the Pearls of
Kuwait contract”). Costain asserts that the entire contract anmount had
been paid in full by 2 January 1992. It seeks conpensation in the anmount
of US$422,786 for loss of profits and | oss of tangible property.

A. Loss of profits

369. Costain seeks conpensation in the ampunt of £160, 100 for | oss of
profits.

370. Costain asserts that the loss of its tangible assets (see heading B
bel ow), neant that it also lost the income it would have nmade from using
these tangi ble assets. It clains lost profits for the period 2 August
1990, the date the assets were lost, to 31 July 1992, the date “at which it
was established that the assets were not likely to be recovered and

repl acenent itens were procured”.

371. Costain bases its calculation of lost profit on the turnover of its
operating conpany, Foundation Engineering Limted (“FEL”), which perfornmed
the Pearls of Kuwait contract. It nakes a “reasoned assessnent” that 1/6
of Costain’ s plant and equi pnent holding was | ost, so therefore 1/6th of
the reduction in FEL's turnover for the period 2 August 1990 to July 1992
was caused by |l oss of the assets. It asserts that its profit anounts to 30
per cent on turnover (including approx. 19 per cent office overheads) and
therefore loss of profits for 2 August 1990 to July 1992 anounts to

£160, 100.

372. The only evidence provided by Costain is in respect of the business
operations of FEL in 1988-1990. Applying the approach taken with respect
to loss of profits for future projects set out in paragraphs 93 to 95, the
Panel recomends no conpensati on.

B. Loss of tangible property

1. FEacts and contentions

373. Costain seeks conpensation in the anount of £62,286 for |oss of
tangi bl e property.

374. Costain asserts that on 2 August 1990 the assets used on the Pearls
of Kuwait contract were in two 20 ft. containers standing in Shuwai kh Port
awai ting shipment from Kuwait to Dubai. It has not been able to | ocate the
containers or the items in themsince this date and assunes that they were
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appropriated by Iragi forces and taken to lraq. Costain asserts that there
were 104 items in the two containers, including a hovercraft, drills,
wrenches, and sockets. |t seeks conpensation for these assets in the
anount of £47,582.

375. Costain al so seeks conpensation in the amount of £4,758 for the cost
of shipping and insurance for the replacenent equi pnent purchased after
July 1992; and conpensation in the amount of £9,945, being 19 per cent of
the total claimfor |ost assets, for “head office overheads on tangible

property”.

2. Analysis and valuation

(a) Pearls of Kuwait assets

376. The Panel finds that Costain has provided sufficient evidence to
substantiate its claimfor |loss of the Pearls of Kuwait assets. It has
provi ded purchase invoices in respect of the property claimed, and evi dence
that the property was transported to Kuwait in about March 1990 for the
Pearls of Kuwait contract. |In relation to |loss of the property, it has
correspondence which shows that it was attenpting to ship the goods from
Kuwait to Dubai during the period of May to July 1990. It also has
financial records dated 7 January 1991 entitled “Dubai listing of assets as
at 31/12/90", which appear not to include the assets which it was
attenpting to ship from Kuwait.

377. The Panel finds that the value of Costain's loss is £14,224. The
Panel recommends conpensation in the amount of £14,224 (US$27,042).

(b) Shi pping and i nsurance costs for replacenent equi pment

378. Costain has submitted no evidence in support of this |oss el ement.
The Panel reconmends no conpensation for shipping and i nsurance costs for
repl acenent equi pnent.

(c) Head office overheads on tangible property

379. The only evidence provided by Costain in relation to this |oss
element is a letter from Costain’s accountants stating that overheads for
the year ended 31 Decenber 1990 anounted to 19.58 per cent of turnover.
Applying the approach taken with respect to head office and branch office
expenses set out in paragraphs 82 to 86, the Panel recomends no
conpensati on.

3. Recomendation for |oss of tangible property

380. The Panel reconmends conpensation in the amount of £14,224
(US$27,042) for loss of tangible property.
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C. Summary of recommended conpensation for Costain

381. Based on its findings regarding Costain’s claim the Panel recomends
conpensation in the amobunt of US$27,042. The Panel finds the date of |oss
to be 2 August 1990.
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Xvl. THE CLAIM OF EWBANK PREECE LI M TED

382. Ewbank Preece Linmted (“Ewbank”) is a limted liability conpany
registered in the United Kingdom It is the main operating conpany of the
Ewbank Preece Consulting G oup which provides services worldwi de in the
field of consulting engineering. It entered into a contract with Gulf
Cabl es and Electrical Industries Conpany (“Gulf Cable”) on 13 Septenber
1988 to act as consultant during the establishment of a new

t el ecommuni cations cable factory in Kuwait.

383. At the time of lraq s invasion and occupation of Kuwait on 2 August
1990, Ewbank asserts that it had not been paid for work in progress
amounting to £64,280. It seeks conpensation in the amount of US$122, 205
for contract | osses.

A. Contract |osses

1. FEacts and contentions

384. The total value of the contract between Ewbank and Gulf Cable for the
provi sion of consulting services for the new tel ecomruni cati ons cabl e
factory was £200,000, to be paid in seven |lunmp suminstal ments, upon

conpl etion of various stages of the contract.

385. As at 3 July 1990, @ulf Cable had paid Ewbank three of the
instal ments, totalling £80,000. Ewbank asserts that in August 1990 “the
project was halted due to the Gulf incident”. At this tine it asserts that
it had conpleted work on the contract for which it had not been paid to the
val ue of £64,280. The work perfornmed was in respect of “instal nent e” and
“instalment f” under the terms of the contract, ie:

"e. Payment of 25 per cent of total |unp sum value of contract on
conpletion of installation of all machines.

f. Payment of 20 per cent of total |unp sum value of contract on
conpl eti on of successful acceptance test of all machines.”

386. Ewbank sought paynment of the £64,280 fromGlf Cable in a letter
dated 30 Septenber 1991. Ewbank acknowl edged that no anmounts were payabl e
pursuant to the terns of the contract, but asserted that the circunstances
justified paynent for the work done. Culf Cable refused paynent, stating
in a fax dated 4 Novenmber 1991 that the “bal ance payments coul d becone due
only after completion of installation of machines...which unfortunately
could not take place”.

387. Ewbank states that conpletion of the next stages of the project could
not take place because “invadi ng army personnel decomm ssioned and
confiscated” the plant being installed in the factory in 1990 as well as
the majority of the plant previously conm ssioned in the “1978 project”.
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2. Analysis and valuation

388. The Panel finds that Ewbank has submitted sufficient evidence to show
that it entered the contract with Gulf Cable and has been paid instal nents
a, b, ¢, and d under the contract, totalling £95,000. Ewbank submtted a
copy of the contract with Gulf Cable, the Bid Assessment Report for Apri
1989, the Monthly Reports for March and April 1990, and the rel evant

i nvoi ces.

389. In support of the alleged work in progress for instalments e and f of
the contract, which BEwbank has val ued at £64, 280, Ewbank has submitted a
proj ect programe, a man-hours anal ysis, and an expenses anal ysis.

390. The Panel determ nes that Gulf Cable has not paid Ewbank the £64, 280.
The correspondence from Gulf Cable is unequivocal in this regard.

391. The Panel finds that Ewbank’s losses in relation to the work in
progress for instalnments e and f of the contract were directly caused by
Iraq’s invasion and occupation of Kuwait. The reason Ewbank was prevented
fromcompleting the installation of the machi nes, and prevented from
perform ng the successful acceptance test, which would have entitled it to
paynment of instalnents e and f under the terns of the contract, was the
theft of the machines fromthe factory by the invading Iraqi forces. The
val ue of Ewbank’s | oss would not have been the full amunt of instalnments e
and f. On the basis of the evidence before it, the Panel assesses Ewbank’'s
actual |oss at £50, 000.

3. Recommendation for contract |osses

392. The Panel recommends conpensation in the amount of £50, 000
(US$95, 057) for contract | osses.

B. Summary of recommended conpensation for Ewbank

393. Based on its findings regarding Ewbank’s claim the Panel reconmends
conpensation in the amobunt of US$95,057. The Panel finds the date of |oss
to be 2 August 1990.
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XVII. THE CLAIM OF I M YORKSH RE COPPER TUBE (EXPORTS) LI M TED

394. |IM Yorkshire Copper Tube (Exports) Limted (“IM”) is alimted
liability conmpany registered in the United Kingdom |IM had a contract to
supply Al Basel Building and Contracting Conpany (“Al Basel”) of Kuwait

wi th 45 bundl es of copper tube for a purchase price of £54,928. IM
asserts that the copper tube was shipped to Kuwait and during the invasion
of Kuwait by Iraq a portion of the copper tube, valued at £44, 928, was
stol en.

395. I M seeks compensation in the anmount of US$85,415 for |oss of the
copper tube.

A. Loss of tangible property

396. IM asserts that the container holding the copper tube was pl aced
aboard the vessel for shipping to Kuwait on 19 May 1990, arrived in Kuwait
on 11 June 1990, was delivered to the custoner on 29 July 1990, and was
“retained [sic] enpty” on 30 July 1990. It asserts that after the copper
tube was “delivered” to the custoner on 29 July 1990, during Iraq’ s

i nvasi on and occupation of Kuwait, some of the copper tube was stolen. [IM
cal cul ates the value of the stolen copper tube as the invoice value of the
copper, ie, £54,928, less £10,000 which it was subsequently paid (sone tine
after Cctober 1992) by Al Basel for the copper tube that was not stol en

397. The Panel finds that IM has provided sufficient evidence to prove
that it entered into a contract with Al Basel to supply 45 bundl es of
copper tube, and that the copper was delivered to Kuwait on 29 July 1990.

398. The Panel finds that IM was not in Kuwait at the tinme of the
invasion to protect the property, and that sonme of the property was
subsequently stolen. The Panel recomends conpensation in the anount of
£44,928 for the | oss of the copper tube.

399. The Panel notes that an exam nation of UNCC Cl ai m No. 4005218 filed
by Al Basel has revealed that Al Basel does not seek compensation for the
| oss of the copper tube for which it is recomended that IM be
conpensat ed.

400. The Panel recommends conpensation in the anount of £44,928
(US$85, 415) for | oss of tangi ble property.

B. Summary of recommended conpensation for I M

401. Based on its findings regarding IM’s claim the Panel recomends
conpensation in the amobunt of US$85,415. The Panel finds the date of |oss
to be 2 August 1990.
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XVill. THE CLAIM OF KASKADE DRAINS LI M TED

402. Kaskade Drains Limted (“Kaskade”) is alimted liability conpany
registered in the United Ki ngdom which markets and distri butes a drai nage
system In Cctober 1989 it agreed to supply drai nage channels and fitnments
to Tarig AlghanimLimted of Kuwait (“Tariq”) for a net value of £14,233.
The materials were shipped to Kuwait on 19 May 1990 and arrived in Kuwait

m d- June. Kaskade asserts that Tariqg was due to collect the materials from
the Kuwait harbour area on 2 August but “follow ng the invasion of

Kuwai t...was never able” to do so. Kaskade asserts that Tariq has not paid
the purchase price. It seeks conpensation in the anount of US$27,459 for

| oss of tangi ble property and financial |osses.

A. Loss of tangible property

403. In its claimform Kaskade had characterised this |oss elenent as a
contract loss, but the Panel finds that it is nore accurately described as
a |l oss of tangi ble property.

404. The contract between Kaskade and Tariq specified a “C& [unp sum
price” of £14,233. Tariq issued an irrevocable letter of credit for the
benefit of Kaskade in this anpunt on 8 March 1990.

405. The Panel finds that Kaskade has provided sufficient evidence to
prove that it entered into a contract with Tariq for the supply of drainage
materials, and that these materials were shipped to Kuwait in My 1990.

406. The Panel finds that Kaskade was not in Kuwait at the tine of the

i nvasion to protect the property, and that the property was subsequently
stolen. The Panel recomrends conpensation in the amount of £14,233 for the
| oss of the drainage materials.

407. The Panel notes that an exam nation of UNCC Cl aim No. 4003703 filed
by Tariq has reveal ed that Tariqg seeks conpensation for the |oss of
tangi bl e property, including 34 itens of |andscaping division stock. None
of the 34 itens appear to be drainage materials supplied by Kaskade. When
Tariq' s claimis processed by the Commission, Tariq should be requested to
confirmthat its claimfor |oss of stock does not include a claimin
respect of the drainage materials for which, on the facts asserted by
Kaskade and accepted by this Panel, Tariq has not paid.

408. The Panel recommends conpensation in the anount of £14,233
(US$27, 059) for | oss of tangible property.
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B. FEinancial |osses

409. Kaskade seeks conpensation in respect of £210 charged by the Nationa
West mi nster Bank when it returned to Kaskade the docunents relating to the
unpaid irrevocable letter of credit.

410. The only evidence submtted by Kaskade in support of this |oss
element is a letter dated 12 May 1992 fromthe National Westm nster Bank to
Kaskade returning the unpaid docunments in relation to the letter of credit,
and charging the fee of £210. There is no evidence that Kaskade paid the
fee.

411. The Panel reconmends no compensation for financial |osses.

C. Summary of recommended conpensation for Kaskade

412. Based on its findings regardi ng Kaskade’s claim the Panel reconmends
conpensation in the amobunt of US$27,059. The Panel finds the date of I|oss
to be 2 August 1990.
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XIX.  THE CLAIM OF PI RELLI GENERAL PLC

413. Pirelli General PLC (“Pirelli”) is a public limted conpany
registered in the United Kingdom Pirelli asserts that during Iraq’' s

i nvasi on of Kuwait nuch of its property was destroyed. It seeks
conpensation in the amount of US$5, 503,338 for loss of profits, |oss of
tangi bl e property, paynment or relief to others, and financial |osses.

A. Loss of profits

414. Pirelli seeks conpensation in the amount of £1, 325,000 for |oss of
profits in the years 1990-1993. The claimis based on the difference
between the actual profit made in these years, and the profit which Pirell
expected for these years prior to Ilraq s invasion and occupation of Kuwait.
Pirelli asserts that it expected a profit of 5.4 per cent of incone based
on the fact that this was the net profit percentage in the pre-invasion
years 1988-1990.

415. Applying the approach taken with respect to loss of profits for
future projects set out in paragraphs 93 to 95, the Panel reconmmends no

conpensati on.

B. Loss of tangible property

416. Pirelli seeks conpensation in the amount of £260,340 for the | oss of:
(a) machi nery, plant and equi pnent (£156,833); (b) vehicles (£71,985); and
(c) fixtures and fittings (£31,522).

417. Pirelli asserts that it lost the property at three sites: its offices
at Salwa, its main stores at Mna Abdulla, and at the apartnments of its
enpl oyees, all of which were destroyed or | ooted during the invasion

418. The Panel finds that Pirelli has not provided sufficient evidence to
substantiate its claim It has provided a schedule of the tangible
property listing the fixed asset number, purchase date, original cost,
expected life, age at 1/8/90, and repl acenent value of each item of
property. It has also provided sone photographs of some unidentified

equi pnent taken prior to the invasion, and one of its marketing brochures
showi ng pictures of its equi pnent. However, it has provided no proof of
ownership, and no proof that the property was in Kuwait at the time of the
i nvasion. Nor has it provided any docunentary records.

419. In relation to loss or destruction of the property, Pirelli has
submtted two photographs; one showi ng danage to its stores at Mna Abdulla
and the other show ng danage to the area manager’s office

420. The Panel notes Pirelli’s explanation for the |lack of evidence that
“the Kuwait Authorities have always required original docunents in support
of all costs in relation to our Kuwait branch operations to be retained in
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territory” and therefore nost of the docunentation was |ost or destroyed
during the occupation. However, this does not explain the | ack of copy
docunents or other records which would have filled the gaps in the
probative chai n.

421. The Panel reconmmends no compensation for | oss of tangi ble property.

C. Paynment or relief to others

422. Pirelli seeks conpensation in the amunt of £113,416 for “term nation

costs” paid to nine of its enpl oyees.

423. Pirelli does not explain the nature of the “term nation costs”. The
cl ai m docunent ati on provided by Pirelli refers variously to “indemities”,
“severance pay”, “notice entitlement”, part of an air fare, salary in lieu

of | eave not taken in 1990, and “term nation paynents”.

424. The Panel finds that Pirelli has not provided sufficient evidence to
substantiate its claimfor term nation costs. It has provided evidence of
the identity of only three of the enployees, in the form of photocopies of
their passports.

425. I n proof of payment, in respect of five of the enployees, Pirelli has
provided letters, internal menmoranduns or file notes produced by itself

whi ch either make arrangenents for paynents to be nade, or refer to
paynments havi ng been nade.

426. It has subnmitted sone i ndependent evidence that paynments of some
description were made. There are two letters fromone of the enpl oyees
(Mohammed Pervaiz Akhtar) thanking Pirelli for certain paynments, although
the letters do not specify the nature of the paynent nor the anopunt. There
is aletter fromanother of the enployees (Shahid Magbool) asking Pirell

for payment of “indemmities” and stating that he had spoken to three other
enpl oyees (Arif Butt, Aslam Saeed & Ishtiaq) “who all confirmthat their

i ndemi ti es have already been settled”. Two letters from another enpl oyee
advise Pirelli that the enpl oyee had been sent the wong amount for his
term nation payment.

427. The Panel finds that Pirelli has not provided sufficient explanation
of its claimto enable the Panel to determ ne whether the term nation costs
were directly caused by Irag s invasion and occupation of Kuwait, or to
enabl e the Panel to match the amounts clainmed with the amounts stated in

t he docunmentation submitted by Pirelli

428. The Panel recommends no conpensation for paynent or relief to others.
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D. FEinancial |osses
429. Pirelli seeks conpensation in the anmobunt of £1,196,000 for interest
incurred on certain termloans and overdraft facilities which it had with
the National Bank of Kuwait. It states that it paid interest totalling

£1, 196,000 in respect of these loans and facilities for the period August
1990 to Decenber 1993. |Its only explanation of the claimis that the
interest was “incurred as a direct result of the delays in securing
paynments fromthe MEWfor contracts which were in the process at the tinme
of the invasion”.

430. The Panel finds that Pirelli has not provided sufficient evidence to
substantiate its claim It has not, for exanple, provided evidence that it
actually had contracts in existence with “MEW.

431. The Panel finds that the interest |osses asserted by Pirelli were not
directly caused by lraq s invasion and occupation of Kuwait, but by the
econom ¢ decision of Pirelli not to repay the principal on the | oans and

overdraft facilities.
432. The Panel reconmmends no compensation for financial |osses.

E. Summary of recommended conpensation for Pirell

433. Based on its findings regarding Pirelli’s claim the Panel recomends
no conpensati on.
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XX. THE CLAIM OF LEW S & ZI MMERVAN ASSCClI ATES, | NC

434. Lewis & Zimerman Associates, Inc (“Lewis”) is a legal entity with
limted liability incorporated in the State of Maryland, United States of
America. Lewis is a firmof professional engineers, architects, and
certified value specialists. It entered into a contract with KEO
Architects Engi neers Planners (“KEO') to provide consulting val ue

engi neering services in relation to two design projects which KEO was
undertaking for the Kuwaiti Mnistry of Public Wirks. Lewi s invoiced KEO
for a total amount of US$74,456. KEO has paid US$35,570. Lewi s seeks
conpensation in the anmount of US$38,886 for the outstandi ng anmount.

A. Contract |osses

1. FEacts and contentions

435. The contract between Lewis and KEO was entered into on 4 May 1990.
The total lunp sumprice for Lewis's services was US$60, 741 to be paid in
two instalnents: (i) 90 per cent on subm ssion of the Val ue Engi neering
Study Reports to various specified bodies; and (ii) 10 per cent on approva
of the reports by the Kuwaiti Mnistry of Public Works. In addition, Lew s
was to invoice KEO for the travel expenses to and from Kuwait for four of
its engineers.

436. The val ue engineering studies conprised three phases: (i) preparation
phase; (ii) workshop phase; and (iii) post-workshop phase. The workshop
phases of the two studies were conmpleted in Kuwait over 19-22 May 1990 in
respect of the “S22" project, and 20-29 May 1990 in respect of the “S23"
project. The Value Engineering Study Reports were submtted to the Kuwait
M nistry of Public Works on 18 June 1990. Lewis asserts that it was
engaged in the post-workshop phase at the time of the invasion

437. Lewi s invoiced KEO on 15 May 1990 for US$13,716 for air trave
expenses to Kuwait; and on 12 June 1990 for US$60, 740 for the 90 per cent
of the contract value due upon subm ssion of the reports.

438. Lewi s pursued paynent of its invoices from Septenber 1990 to My
1994. It corresponded with KEO, the Kuwaiti Mnistry of Public Wrks, the
Kuwai ti Enbassy in Washington and the U S. Departnent of Conmerce. In My
1994 it reached an agreenment with KEO by which KEO agreed to pay the
“direct |abor and other direct costs” incurred by Lewis on the contract.
These costs ampunted to US$35,570, the anmount by which Lewi s subsequently
reduced its claim

2. Analysis and valuation

439. The Panel finds that Lewis has provided sufficient evidence to prove
that it entered the contract with KEO and conpleted it. The paynent
provisions make it clear that the nonies clainmed by Lewis were |argely due
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on the subm ssion of the reports and the balance within a limted tine
thereafter.

440. However, the Panel finds that Lewis's contract |oss was not directly
caused by Iraq’ s invasion and occupation of Kuwait. It was caused
essentially by the refusal of KEO to honour its clear contractua
obligations. KEO made an economnic decision as to the use of its avail able
resources. That use did not include full paynent to Lewis. Lew s
effectively accepted this decision when it conpromised its claim

3. Recommendation for contract |osses

441. The Panel reconmmends no compensation for contract | osses.

B. Summary of recommended conpensation for Lew s

442. Based on its findings regarding Lewis’s claim the Panel recomends
no conpensati on.
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XXI'. SUMMARY OF RECOMVENDED COVPENSATI ON

443. Based on the foregoing, the Panel recomrends the follow ng anounts of
conpensation for direct |osses suffered by the claimants as a result of
Irag’s invasion and occupation of Kuwait:

(a) Lesconmpl ekt Ltd (Bulgaria): US$14, 260;

(b) Tel econpl ect AD (Bulgaria): US$265, 180;

(c) China Civil Engineering Construction Corporation (China):
US$230, 108;

(d) Chi na Harbour Engi neering Conpany (China): US$1, 146, 669

(e) The General Conpany for Land Reclamation (Egypt): nil;

() Cl PEC (France): nil;

(9) Freyssi net International et Conpagnie (France): nil

(h) Chemitherm Pl ants and Systens Pvt Ltd (India): nil

(1) Murazum Construction Co. Ltd (Japan): US$464, 744;

(j) Corderoy International Limted (United Kingdom: nil

(k) Costain International Limted (United Kingdon): US$27,042;

() Ewbank Preece Limted (United Kingdom: US$95, 057;

(m I M Yorkshire Copper Tube (Exports) Limted (United Kingdon:
US$85, 415;

(n) Kaskade Drains Limted (United Kingdom: US$27,059;

(0) Pirelli General PLC (United Kingdom): nil; and

(p) Lewi s & Zi mrerman Associ ates, Inc,(United States of America):

nil.
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d ai mant

d

aim anmount

Recomended
conpensati on

Lesconpl ekt Ltd US$1, 042, 868 US$14, 260
Tel econpl ect AD US$825, 394 US$265, 180
China Civil Engineering Construction

Cor poration US$9, 224, 548 Us$279, 782

Chi na Har bour Engi neering Conpany US$2, 623, 588 US$1, 146, 669
The General Conpany for Land Recl amation US$14, 778, 645 nil
Cl PEC US$79, 359 ni
Freyssi net International et Conpagnie US$3, 334, 131 nil
Chemitherm Pl ants and Systens Pvt Ltd US$250, 502 nil
Murazum Construction Co. Ltd US$1, 599, 843 US$464, 744
Corderoy International Limted US$95, 852 nil
Costain International Limted Us$422, 786 Us$27, 042
Ewbank Preece Linted US$122, 205 USs$95, 057
IM Yorkshire Copper Tube (Exports) US$85, 415 US$85, 415
Linmted

Kaskade Drains Limted Us$27, 459 Us$27, 059
Pirelli General PLC US$5, 503, 338 nil
Lewi s & Zi mrer man Associ ates, |nc US$38, 886 ni |

Geneva, 25 June 1999

(Signed) M. John Tackaberry
Chai r man
(Signed) M. Pierre Genton

Commi ssi oner

Vi nayak Pradhan
Conmi ssi oner

(Signed)




