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| nt roduction

1. At its twenty-fourth session, held on 23-24 June 1997, the Governing
Council of the United Nations Conpensati on Commr ssion (the “Comr ssion”)
appoi nted Messrs. Robert R Briner (Chairman), Alan J. Ceary and

Lim Ti an Huat as the Panel of Conm ssioners (the “Panel”) charged with
reviewing “E4” clains. The “E4” popul ation consists of clainms submtted by
Kuwaiti entities, other than oil sector and environmental clains, eligible
to file clains under the Comm ssion’s “ClaimForns for Corporations and

O her Entities” (“FormE").

2. The third instal nent of 20 “E4” clainms was submitted to the Panel on
8 February 1999 in accordance with article 32 of the Provisional Rules for
Cl ai rs Procedure (S/AC. 26/1992/10) (the “Rul es”).

3. Pursuant to article 38 of the Rules, this report contains the Panel’s
recommendati ons to the Governing Council concerning the third instal nent
cl ai ns.

l. OVERVI EW OF THE THI RD | NSTALMENT CLAI M5

4, The third instal nent clainms were selected fromanong the popul ation
of approximately 2,750 “E4” clainms on the basis of criteria that include,
inter alia, the size, volunme and conplexity of the claim the |egal
factual and valuation issues raised by the claim the claimnt’'s type of
busi ness activity and the date of filing of the claimw th the Conm ssion

5. The third instalnment clainms allege | osses aggregating Kuwaiti dinars
(“KD") 537,834,961 (approximately US$1, 861, 020, 626). The cl ai ms range
between KD 3,023,112 and KD 175, 202,000 (i.e., between approxi mately
US$10, 460, 595 and US$606, 235,294) in value. 1In view of the conplexity of
the issues raised, the volune of the docunmentation underlying the clains
and the anount of conpensation sought by the claimnts, all of the clains
in the third instal ment are classified as “unusually | arge or conpl ex”
within the nmeaning of article 38(d) of the Rules.

6. All of the claimants in the third instal nent operated in Kuwait prior
to lraq s invasion and occupation of Kuwait. Mny, but not all such
claimants, were operating in the banking and financial services industry.
Claimants in this instal nent have sought conpensation under all |oss
categories identified on FormE, except |oss of business transaction or
course of dealing.

. THE PROCEEDI NGS

7. Before the third instalnent clainms were submitted to the Panel, the
secretariat undertook a conplete review of the clainms in accordance with
the Rules. The secretariat first carried out a prelimnary assessnent of
the claims, pursuant to article 14 of the Rules, to verify whether the
claims net the formal requirenents of paragraphs (1) and (2) of article 14.
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For exanple, the clains were reviewed to ascertain whether they included
proof of incorporation or organization under the laws of Kuwait on the date
the claimarose, and contained an affirmation by the authorized officia

for each claimant that the information contained in the claimis correct.
The results of this formal review were entered into a centralized dat abase
mai nt ai ned by the secretariat (the “Cl ai ns Database”).

8. O the 20 clainms included in the third instal nent, two presented
formal deficiencies. Accordingly, the secretariat issued notifications to
both claimants, pursuant to article 15 of the Rules. The secretariat
received two responses to these article 15 notifications, which responses
remedi ed the formal deficiencies in both clains.

9. A substantive review of the third instal nent clainms was then
undertaken to identify significant |legal, factual and val uation issues.
The results of the review, including the significant issues identified,
were recorded in the Cl ains Database.

10. The Executive Secretary of the Comm ssion submitted reports 24 and 25
dated 8 July 1998 and 13 October 1998 respectively, to the Governing
Council in accordance with article 16 of the Rules. These reports covered,

inter alia, the third instal nent of “E4” clains and presented the
significant | egal and factual issues identified in those clains. A nunber
of Governnents, including the Governnent of Iraq submtted additiona
informati on and views in response to the Executive Secretary’s article 16
reports.

11. In addition to having access to narrative claimsummaries for each
claimin the third instal ment, the Panel al so requested specific

i nformati on and docunments fromthe claimants pursuant to article 34 of the
Rul es.

12. Accordingly, at the conclusion of the (i) prelimnary assessment;
(ii) substantive review, and (iii) article 16 reporting, the follow ng
docunents had been made available to the Panel for consideration

(a) the claimdocunents submtted by the clainmnts;

(b) the prelimnary assessnment reports under article 14 of the
Rul es;

(c) narrative claimsummaries and reports;

(d) further information and docunmentati on provided by the clai mants
pursuant to specific requests made pursuant to article 34 of the Rules;

(d) i nformati on and views of Governments, including the Government
of Iraq, received in response to the article 16 reports; and
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(e) ot her information, such as |legal briefing notes, deemed, under
article 32 of the Rules, to be useful to the Panel for its work.

13. As described in paragraph 17 of the “Report and recommendati ons made
by the Panel of Comm ssioners concerning the first instal nent of ‘E4
clainms” (S/AC. 26/1999/4) (the “First 'E4’ Report”), the Panel retained the
services of an accounting firmand a |oss adjusting firm as expert
consultants. The Panel directed the expert consultants to review each
claimin the third instalnment in accordance with the verification and

val uati on nmet hodol ogy devel oped by the Panel as outlined in the First “E4”
Report and to subnmit to the Panel a detailed report for each claim
sunmmari zi ng the expert consultants’ findings. The nethodol ogy used by the
Panel in the First “E4” Report is not restated in this report. |nstead,
this report nakes reference to the First “E4” Report. Were the Pane
encountered new i ssues not addressed in the First “E4” Report, the Pane
devel oped additi onal methodol ogies for verifying and val uing those | osses
as described herein.

14. During the period from26 April 1999 to 5 May 1999, at the direction
of the Panel, nmenbers of the secretariat and expert accounting and | oss

adj usting consultants travelled to Kuwait to obtain information for the
Panel 's assessnment of the clains and to carry out on-site inspections.

Conmi ssioner Alan Cleary was the nenber of the Panel who participated in
the visit. The delegation net with governnmental agencies, including the
Public Authority for Assessment of Conpensation for Damages Resulting from
Iragi Aggression (“PAAC’) and the Central Bank of Kuwait. |In addition, the
menbers of the secretariat and the expert consultants met with all third

i nstal ment cl ai mants.

15. By its first procedural order, dated 9 February 1999, the Panel gave
notice of its intention to conplete its review of the third instal nent
clains and submit its report and recomendati ons to the Governi ng Counci

wi thin twel ve nmonths.

16. The Panel’s first procedural order was transmitted to the Governnent
of lragq and the Governnment of Kuwait on 11 February 1999.

17. By its second procedural order dated 10 February 1999, the Pane
instructed the secretariat to transmt the statement of claimand all other
supporting docunents filed by all third instalnment claimants with clains
greater than KD 30, 000, 000 (approxi mately US$100, 000,000) to Iraq. The
Panel invited the Governnment of Irag to submit its response to these clains
within 180 days of the date of the procedural order. |Iraq submtted a
witten response to all seven such clains, which, in sone cases raised
specific issues. Each of the issues raised by Irag has been consi dered by
the Panel and sone are specifically reflected in the Panel’s findings set
out bel ow.

18. An additional |evel of verification was perfornmed to deternine if
related claimants filed duplicate clains. On 8 May 1998, PAAC was asked to
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identify the corporate affiliates of claimants that had also filed a claim
with the Comm ssion. Based on the information received from PAAC and the

i nformati on available in the C ai ns Dat abase, a review was conducted to
ensure that related claimants did not file a claimfor the sanme loss. This
verification was perforned on the entire E4 popul ation, not just the third
i nstal ment clains.

19. Based on its review of the documents submitted, including responses
to the procedural orders received fromthe Government of Iraq, the Pane
concl uded that the issues presented by the third instal nent clains had been
adequately devel oped and that oral proceedings to explore such issues
further were not required.

I, LEGAL FRAMEWORK

20. The I egal framework for the evaluation of the claims in the third
instalment is identical to that used for the clainms in the first
i nstal ment, as described in paragraphs 25-31 of the First “E4” Report.

I'V. VERI FI CATI ON AND VALUATI ON OF CLAI M5

21. The verification and val uati on net hodol ogy applied by the Panel to
the third instalnent clainms is the sane as that used in the first
instalment. (See the First “E4” Report, paras. 32-62.) As sumarized in
the First “E4” Report, the Panel’s approach to the verification and

val uation of clains balances the claimant’s inability to always provide
best evi dence against the “risk of overstatement” introduced by
shortcom ngs in evidence. The term “ri sk of overstatenent”, as defined in
par agraph 34 of the First “E4” Report, is used to refer to cases in which
clainms contain evidentiary shortcom ngs that prevent their precise
quantification and therefore present a risk that they m ght be overstated.
As with the First “E4” Report, the Panel’s treatnent of certain claimnts
is highlighted in the body of this report.

V. CONS| DERATI ON OF COMVON LEGAL AND FACTUAL | SSUES

A. Appr oach

22. Due to the nature of the industry in which many of the third

i nstal ment claimants were invol ved, nanely the provision of banking and
financi al services, the Panel encountered a nunber of |egal and factua

i ssues that had not arisen in its review of previous instalnments of “E4”
clainms. Many of these issues are common to several clains. The Pane
therefore finds it appropriate to resolve these issues initially, as set
out bel ow.
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B. Losses incurred by Kuwaiti banks on the sale of assets
1. Backaground
23. Al third instal nent clainmants operating in the Kuwaiti banking

sector ceased operations in Kuwait inmmediately following Iraqg’ s invasion
Most of these claimants explain that their banking operations were funded
by the Kuwaiti donestic deposit base, and that access to these funds was no
| onger possible following Iraq’s invasion and occupation of Kuwait. This
resulted in a lack of sufficient liquidity on the part of Kuwaiti banks to
settle obligations as they fell due, such as interest paynents, inter-bank
obl i gations and obligations arising out of documentary credit transactions.
These claimants state that, as a result, they were conpelled to sel
financial assets that they held offshore, in order to settle outstanding
obligations as they fell due and to maintain adequate levels of liquidity.
The types of assets sold include syndicated | oans, securities, bonds and
warrants. The claimants allege that they suffered | osses as a result of
these transactions, and that such |osses are a direct result of Iraq's

i nvasi on and occupation of Kuwait.

24, The transactions in question were carried out through the claimnts’
overseas branch offices. As a result of the United Nations trade enbargo,
perm ssi on was sought and obtai ned where necessary fromthe appropriate
monetary authorities where the transactions were carried out, such as the
Bank of Engl and and the United States Federal Reserve Bank. Sone claimnts
al ready had an overseas presence at the time of lIraq s invasion of Kuwait,
whereas other clai mants proceeded to set up overseas offices in |ocations
such as London and New York during the occupation period. A ful

di scussi on of these overseas operations and clains for conpensation arising
therefrom are di scussed in paragraphs 75-77 infra.

2. Conpensability

25. The clains for | osses on the sale of assets have certain conmon
features, nanely:

(a) the assets were sold in order to raise funds to neet liabilities due
to other banks and to depositors in Kuwait;

(b) the | osses have been quantified as the difference between either the
val ue of the asset as recorded in the claimnts’ financial records (“the
book value”) and the sale value achieved, or the difference between the
nom nal (or face) value of the asset and the sale val ue achieved;

(c) the | osses arose due to the market conditions prevailing in the
period over which the sales took place, and hence the sal e val ue achi eved
was usually bel ow the book val ue or nom nal value of the asset;
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(d) claimants generally claimthat they woul d have obtained full value
for the assets concerned had they held themto maturity or sold themin
better market conditions; and

(e) all claimants have confirmed that the sales were achieved at the
mar ket val ues prevailing at the date of sale.

26. The Panel finds that, while the need to sell assets by the claimants
arose as a result of lraq s invasion and occupation of Kuwait,

none of the claimants could provide evidence to denonstrate that the
anounts clainmed, i.e., the difference between the book val ue or nom na

val ue and the sale value of the asset, were |losses directly resulting from
Iraq’s invasion and occupation of Kuwait. The Panel finds that any | osses
arising fromsuch sales were due both to a failure on the part of the
claimants to value their assets properly (by adjusting the book val ue of
the assets to reflect their fair value in the period |leading up to the date
of the invasion), and to the market conditions prevailing in the period
over which the sales took place. 1In the circunstances, the Panel finds
that such clains are not conpensabl e.

C. Losses incurred in connection with cancelled Kuwai ti dinar banknotes

27. A nunber of claimants, nostly Kuwaiti banks, seek conpensation for

| osses suffered as a result of their receipt of cancelled Kuwaiti dinar
banknotes. The Central Bank of Kuwait (“CBK’) has refused to exchange the
cancel l ed Kuwaiti di nar banknotes on the grounds that their serial nunbers
indicate that they are part of a batch of Kuwaiti dinar banknotes that were
cancel l ed by the Government of Kuwait as a result of their m sappropriation
by Iraqgi officials when they seized control of the CBK

28. VWhile this issue was dealt with in the “Report and recomrendati ons
made by the Panel of Comm ssioners concerning the second instal nent of ‘E4
clainms” (S/AC. 26/1999/17) (“the Second ‘E4’" Report”), the factua
circunstances of the clainms in the second instalment were different to
those now before the Panel. In the second instal ment clains, Kuwaiti co-
operative societies that continued to trade during Iraqg’ s invasion and
occupation of Kuwait sought conpensation for |osses suffered as a result of
the recei pt of cancelled Kuwaiti dinar banknotes in return for the sale of
their goods. The Panel found that such | osses were conpensable in
principle.

29. In the third instal nent clains, the cancelled Kuwaiti dinar banknotes
were received by the claimants, in the majority of cases, directly fromthe
CBK for circulation shortly before Iraqg’s invasion of Kuwait. From

i nvestigations nade during the on-site visit to Kuwait, which included
physi cal inspection of the notes, it was observed that, in many cases, the
notes remai ned unopened in the original packaging in which they had been
received by the claimants fromthe CBK. Mny cl ai mants confirnmed that the
CBK had debited the claimants’ current accounts with the CBK for the val ue
of the banknotes prior to Iragq’'s invasion. This indicates that the notes
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whi ch were held by claimants in their original packaging were not part of
the batch stolen by the Iraqi officials fromthe CBK and therefore nore
notes were cancelled by the CBK than were actually stolen. |In cases where
the cancelled notes were not in their original packaging, it appears that
they were received by claimants during the period of lIraq s invasion and
occupati on.

30. The Panel finds that |osses arising fromthe cancellation of Kuwait

di nar banknotes by the CBK, in circunstances where such notes were received
by the claimants directly fromthe CBK prior to Iraqgq' s invasion and
occupation of Kuwait, arose as a result of administrative difficulties
faced by the CBK in identifying the correct serial numbers of the stolen
currency while operating in exile. The notes in question could not have
been part of the currency which was m sappropriated by Iraqgi officials when
they seized control of the CBK, because the currency had al ready been

di spatched to the claimants by the CBK for circulation prior to Iraq’'s

i nvasion of Kuwait and the notes were still held by the claimants in their
ori gi nal packagi ng upon |iberation. Accordingly, the Panel finds that such
| osses are not conpensable. The Panel distinguishes these clains, and the
factual circunstances thereof, fromthe second instal nent clainms, where co-
operative societies and other Kuwaiti businesses received the cancelled
Kuwai ti banknotes in return for the provision of goods and services.

31. To the extent that claimnts hold cancelled Kuwaiti di nar banknotes
that were not received directly fromthe CBK prior to Iraq’ s invasion of
Kuwait, | osses arising fromthe receipt of such cancell ed banknotes are
conpensable if such notes were received by claimnts who continued to trade
during lraqg’ s invasion and occupation of Kuwait, and the cancelled notes
were received in return for the provision of goods and services (i.e., the
factual circunstances are identical to those in the second instal nent of
“E4” clainms). However, where such banknotes were received and deposited by
Kuwai ti bank claimants during the period of Iraqg s invasion and occupation
of Kuwait, the Panel notes that such clai mants have not suffered a | oss
thereby due to the fact that, upon |iberation, all Kuwaiti bank accounts
were reinstated to their positions imrediately prior to lraq s invasion and
occupation of Kuwait.

D. Losses arising fromnovenents in currency exchange rates

32. A nunber of claimants allege that they have suffered | osses arising
from movements in currency exchange rates, for exanple in connection with
transacti ons such as currency options contracts and |loan facilities granted
in United States dollars by the CBK upon liberation

33. Two claimants, Al Ahli Bank and Al Kuwait Real Estate Bank, allege
that they suffered | osses arising fromexposure to fluctuations in foreign
currency exchange rates, as a result of borrowing United States dollars
fromthe CBK after the liberation of Kuwait. The claimnts allege that,
prior to the invasion, they maintained a fully matched foreign currency
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position, i.e., they held foreign currency assets equal to their foreign
currency liabilities.

34. One claimant, Al Ahli Bank, states that it borrowed approxi mately

US$1.19 billion fromthe CBK in 1991, in order to neet liabilities that
arose when custonmers and banks wished to withdraw their deposits with the
cl ai mant upon liberation. The claimnt states that, due to the sale of its
foreign assets (see paras. 23-26, supra), it had no alternative but to
borrow funds fromthe CBK to neet its liabilities to customers upon

i beration. The borrowi ngs were used to repay a range of liabilities

denom nated principally in Kuwaiti dinars. The claimant suffered a loss in
Kuwai ti dinars when the amobunt outstanding to the CBK in United States

dol lars was converted into Kuwaiti dinars in the claimant’s financia
statements for the year endi ng Decenber 1992. In the period between the
granting of the facility in 1991 and the preparation of the claimnt’s
financial statements in 1992, the Kuwaiti dinar had depreciated against the
United States dollar, resulting in an increased Kuwaiti dinar liability of
the claimant to the CBK. A similar claimis advanced by Al Kuwait Rea

Est at e Bank.

35. The Panel finds that, rather than resulting fromlraq s invasion and
occupation of Kuwait, the | osses clainmed by Al Ahli Bank and Al Kuwait Rea
Estate Bank arose as a result of the novenent in exchange rates between the
United States dollar and the Kuwaiti dinar (in particular, the depreciation
of the Kuwaiti dinar against the United States dollar), between the dates
the | oans were drawn down fromthe CBK and the dates upon which the | osses
were recorded in the claimants’ financial statenments. Further, such
depreci ation of the Kuwaiti dinar against the United States dollar took
place in 1992 and 1993. Accordingly, the Panel finds that such | osses are
not compensabl e.

1. Options contracts

36. One claimant, the Industrial Bank of Kuwait (“1BK"), seeks
conpensation for foreign exchange | osses arising out of currency options
contracts that were current as at 2 August 1990. A currency option is the
right, but not the obligation, to buy (known as a “call” option) or sel
(known as a “put” option) a currency against delivery of another currency,
at a specified rate (known as the “strike price”) for a specified period of
time, which ends at the expiry date. For this right, the buyer of the
option pays a premiumto the seller

37. Prior to Irag’s invasion and occupation of Kuwait, IBK sold to Mrgan
Guaranty Trust (“MGT”) a Pounds sterling call/dollar put option for an
amount of GBP 2 mllion, at a strike price of 1GBP = US$1.8550. The option

was due to expire on 30 August 1990. MGT chose to exercise the option on
20 August 1990, but I1BK was unable to settle its obligations until 18
January 1991. |IBK alleges that, as a result, it suffered a foreign

exchange | oss as exchange rates noved against it between August 1990, when
MGT exerci sed the option, and January 1991, when it was able to settle its



S/ AC. 26/ 2000/ 6
Page 12

obl i gations by purchasing the requisite anount of Pounds sterling at a
price of 1GBP = US$1.95130. |IBK seeks conpensation for the foreign exchange
| osses incurred and, in particular, the increased cost of purchasing the
Pounds sterling in January 1991.

38. The Panel finds that the loss incurred by the claimnt arose fromits
inability to administer its operations in Kuwait after Iraq s invasion of
Kuwai t, and that such a loss is therefore a direct result of Iraq’'s

i nvasi on and occupation of Kuwait. As to the quantification of the |oss,

t he Panel reconmmends an award based on the novenent in the United States
dol | ar/ Pounds sterling exchange rate between the strike price and the date
on which the transaction was finally settled by IBK  The Panel reconmends
that the claimbe adjusted to offset any “risk of overstatement” arising
fromthe fact that the clai mant assunmed a degree of risk beyond the strike
price for a certain period of tine.

39. IBK was also a party to a nunber of other matching options contracts
that were current on 2 August 1990. Under the first contract, |BK bought a
Japanese Yen call/United States dollar put option for US$2, 000,000 from
Citibank at a strike price of Japanese Yen 151. [IBK then sold to Citibank
a Japanese Yen call/United States dollar put option for US$1, 000,000 at a
strike price of Japanese Yen 151, |eaving a net bal ance of US$1, 000, 000
open with Citibank. Finally, IBK sold to Arab Bank Corporation, Bahrain
(“ABC’) a Japanese Yen call/United States dollar put option for

US$1, 000, 000 at a strike price of Japanese Yen 151. The net result of

t hose transactions neant that if ABC exercised its right to pay IBK

US$1, 000, 000 and receive Japanese Yen 151, 000, 000, IBK would have a simlar
right to pay the sane United States dollar anmpunts and receive the same
Japanese Yen anounts from Citi bank. Hence, |BK had no net exposure,
provided that it could exercise its option rights on Citibank. These
transactions would normally result in a profit for |1BK because the fees
recei ved on sales of the options were |arger than the anount paid for the
pur chase.

40. ABC exercised its option on 16 August 1990. However, |BK could no

| onger exercise its rights on Citibank, which closed out its option with

| BK upon paynment of a premium \When IBK had to settle the deal after
liberation, it had to buy Japanese Yen 151, 000,000 at the current market
rate of Japanese Yen 128.333. IBK therefore received US$1, 000, 000 but had
to pay US$1, 176,626 to purchase the requisite anbunt of Japanese Yen

IBK's claimis for the loss of US$176, 000, representing the extra cost

i ncurred in purchasing Japanese Yen to settle the transaction with ABC,
less the premiumit received fromCitibank in closing out its option

41. The Panel finds that the loss incurred by the claimnt arose fromits
inability to administer its operations after Iraq s invasion of Kuwait, and
in particular its inability to mtigate any potential loss resulting from
the actions of ABC and Citi bank when exercising their contractual rights
under the options contracts. The Panel therefore finds that the | oss
incurred by IBK is conpensable in the amount cl ai ned.
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42. Kuwai t Fi nance House (“KFH’) seeks conpensation for |osses incurred
in connection with contracts for the sale and purchase of foreign
currencies that were entered into on 31 July 1990. The contracts were

mat chi ng exchange contracts rather than options, and therefore represented
fixed commitnents rather than contingent transactions that may or may not
be exercised by one of the parties.

43. The cl ai mant had two matching contracts in place on 31 July 1990,
with settlenment due to take place on 2 August 1990. The first contract was
with Chem cal Bank in New York to buy US$25 million for Japanese Yen at a
rate of 146.18. The second contract was with Chase Manhattan Bank in

Si ngapore to sell US$25 million for Japanese Yen at a rate of 147.42. The
net effect of the transactions would be a profit to the clai mant of
Japanese Yen 31, 000, 000.

44, The evidence filed by the clai mant shows that Chase Manhattan Bank
considered itself as released fromits obligations to the clai mant under

t he second contract when the claimant failed to deposit the anpbunt of US$25
mllion in Chase Manhattan’s account. As a result, the contract with

Chemni cal Bank remai ned open and unmatched, |eaving the claimant with a
purchase of US$25 million for Japanese Yen at 146.18. The clai mant al so
states that it was only able to identify this problemin late March 1991

at which tinme it attenpted to get Chase Manhattan to reinstate its origina
deal. It was not until Decenber 1991 that the claimant matched the
transaction (known as “squaring off”), at which tinme the rate had declined
to 128.24, resulting in a loss to the claimnt of Japanese Yen 448, 500, 000.

45, KFH has cl ai med conpensati on under the category of other |osses, for
the financial gain it would have made on the original transactions, the
loss it made when it matched the outstanding transaction with Chem cal Bank
in Decenber 1991, and the difference between the amobunt of interest it had
to pay to Chem cal Bank on the Japanese Yen and the interest it received on
the United States dollars sold to and purchased from Chem cal Bank. The

cl ai mant recogni zes that it could have squared off the Chem cal Bank dea

in April 1991, when the rate was 138.15, and has adjusted its claimto
reduce it to the loss that woul d have been incurred had the claimant acted
at that tine.

46. The Panel finds that the claimant has suffered a | oss as a direct
result of its inability to manage its affairs after Iraq s invasion and
occupation of Kuwait and, in particular, its inability to deposit with
Chase Manhattan the US$25 nmillion that it had on deposit at Chemi cal Bank
As to quantification of the |loss, the Panel finds that the first part of
the claim nanely the financial gain that the claimant would have achi eved
on the transactions, should be reclassified and reviewed as a | oss of
profits claim

47. For the second part of the claim nanely the | oss suffered when the
cl ai mant squared off the transaction in Decenmber 1991, the Panel recomends
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t hat compensati on be awarded based on the difference between the United
States dol | ar/ Japanese Yen exchange rate applicable to the contract with
Chemni cal Bank and the exchange rate prevailing in April 1991, when the
claimant was in a position to square off the transactions.

48. However, the Panel notes that the claimant’s decision to accept the
unil ateral 1iquidation of one armof the transaction by Chase Manhattan
Bank, while accepting its obligations to Chem cal Bank, appears to be an

i ndependent busi ness deci sion, which warrants an adjustnment to the claimso
as to offset the loss attributable to the claimnt’s actions.

49. As for the final element of the claim namely the net interest
payabl e by the claimnt, the Panel finds that the claimant failed to submt

sufficient evidence to substantiate the amount cl ai med.

2. Early redenption of bonds

50. One claimant, the National Bank of Kuwait, alleges that due to the
need for liquidity, it sold a nunber of private placenent bonds designated
in Kuwaiti dinars, which it had taken up during the period from Novenber
1987 to April 1989. The claimnt states that the bonds were not quoted on
any stock exchange, being the subject of private placenents and therefore
there was no mechani sm by which these bonds could be traded. The clai mant
al l eges that the bond issuers had nmet all their obligations as at the date
of lraqg' s invasion and occupation of Kuwait, that it was its intention to
hol d the bonds until maturity in 1992, 1993 and 1994 respectively, and had
it done so, the full Kuwaiti dinar nom nal value of the bonds woul d have
been received in the denom nated currency.

51. Following Iraqg s invasion of Kuwait, the claimnt entered into
negoti ations with the issuers regarding early redenpti on of the bonds.
Redenption in Kuwaiti dinars was not possible, the currency having been
wi thdrawn fromcirculation by Iraq during its invasion and occupati on of
Kuwai t. Consequently, the redenmption was in United States dollars. The
amount received by the claimant was such that it suffered a penalty for
early redenption. |In support of the amount clainmed, the claimant has
provi ded copi es of the purchase and settlenent agreements. The cl ai mant
seeks conpensation for the increnental and extraordinary |osses arising
fromthe redenption.

52. As di scussed in paragraph 34 supra, the Panel finds that the need to
reali se assets by claimants such as the National Bank of Kuwait arose as a
result of lraq s invasion and occupation of Kuwait. The Panel notes that
as the bonds were private placenments with no quoted value, it was
reasonable for the claimants to seek to |iquidate these assets with the

i ssuer. As the bonds were valued at par at the date of sale, and would
normal |y have been redeened for face value in Kuwaiti dinars upon maturity,
the Panel finds that the claimant has provided sufficient evidence to
denonstrate that the ampunt clainmed represents the cost of |iquidating

t hose assets, and that it is an increnental cost that would not otherw se
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have been incurred by the claimant. The Panel therefore recomends that
conpensati on be awarded in the anount clai nmed.

53. The Panel s recomendations with respect to | osses arising from
movements in currency exchange rates are set out in annex ||

E. Losses arising fromloans to Rafidain Bank

54. Four claimants, nanmely Al Ahli Bank, Al Kuwait Real Estate Bank
Nat i onal Bank of Kuwait and Kuwait Fi nance House, have clained for anmounts
due fromRafidain Bank in Iragq (“Rafidain”), in connection with syndicated
oans in which the claimants participated and in connection with letters of
credit issued by Rafidain

55. The claimof Al Ahli Bank relates to three loans. The first is a
US$500 million syndicated | oan granted to Rafidain on 25 October 1985. The
| oan was repayable in seven instal nents commenci ng on 25 Cctober 1987 and
finishing on 25 Cctober 1990. Prior to the date on which the first
instalment fell due, Rafidain requested that the payments be reschedul ed,
payable in 11 instal ments comencing 25 April 1988 and finishing on 25
Cctober 1993. A suppl enental agreenent was entered into on 1 Novenber 1987
to give effect to the agreed rescheduling, and Rafidain paid the first four
instal ments that fell due in 1988 and 1989.

56. The second loan relates to a facility agreenment dated 21 Novenber
1983. The claimant alleges that, in 1982, Baghdad Sewerage Board (“BSB”)

i ssued prom ssory notes, guaranteed by Rafidain in favor of Witaneya
International Contracting Co. (“Wataneya”). A syndicate of banks,
including the claimant, entered into a Note Purchase Facility Agreenent
that provided for the syndicate’s purchase of the notes from Wataneya (with
recourse to Wataneya and the guarantor, Rafidain). The clainmant states
that, pursuant to this agreement, 17 notes were purchased with maturity
dates falling due between 5 April 1986 and 16 Septenber 1987. By the end
of August 1987, one note had been repaid. Anmong the other 16 notes, 14 had
become repayabl e but had not been paid on maturity. The total anount

out standi ng was US$ 24,097,573. 42.

57. The clai mant alleges that, on 8 Septenber 1987, all outstanding notes
were refinanced with Rafidain by Al ubaf Arab International Bank acting as
agent for the syndicate of banks (“the Agent”). Concurrently, an agreement
was entered into by the Agent with the syndicate of banks to record the
manner in which the banks would participate in the refinancing. The

clai mant asserts that, pursuant to the agreement, Rafidain agreed to pay
the amount in seven sem -annual instal ments begi nning 10 Septenber 1990 to
8 Septenber 1993. Rafidain allegedly paid all interest until 19 March 1990
but did not pay the instalments due from 10 Septenber 1990 onwards, nor the
interest thereon after Iraqg’ s invasion of Kuwait.

58. The third |l oan represents the unpaid suns owed by Rafidain to the
claimant, the latter being part of a syndicate of banks that |[ent noney to
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Rafi dain by a syndicated | oan agreenent entered into on 28 March 1983 and
guaranteed by the Central Bank of Iragq. The |oan was repayable in seven
sem -annual instal ments comencing on 28 March 1985 and finishing on 28
March 1988. The first three instal ments were paid, however the instal nent
due in Septenber 1986 was not paid when it fell due.

59. On 19 March 1987, Rafidain entered into a supplenental agreenent with
the syndi cate of banks to reschedule the remaining four instalnents due.
The bal ance was rescheduled to be paid in seven sem -annual instal nments
comenci ng on 30 March 1987 and ending on 29 March 1990. The first four

i nstal ments were paid when due but, on 15 March 1990, a second suppl enenta
agreenent was entered into between Rafidain and the syndicate to reschedul e
the remaining three instal ments due under the suppl enental agreenent. The
remai ning three instal ments were rescheduled to be paid in nine instal nents
due on 28 February 1990, 29 June 1990 and then semi -annually until 29
December 1993. The first two instalnents were paid and the claimis for

t he bal ance of seven instal nents due under the second suppl enenta
agreenent.

60. The claimof Al Kuwait Real Estate Bank relates to a single

syndi cated | oan granted to Rafidain, in which the claimnt participated.
The clai mant states that the original |oan agreenent was dated 26 Novenber
1986 and that the loan was in the process of being reschedul ed when Iraq’ s
i nvasi on and occupation of Kuwait occurred. The |ast repaynents by

Rafi dain were made on 15 Novenber 1989 and 12 February 1990, follow ng

whi ch unpai d instal nents of principal and interest were rolled over pending
the rescheduling of the loan. The claimant informed the Comm ssion during
the on-site visit to Kuwait that the | oan was non-perform ng as at the date
of Irag’ s invasion and occupation of Kuwait.

61. The National Bank of Kuwait is claimng for anounts due by Rafidain
in connection with letters of credit transacti ons where Rafidain was the

i ssui ng bank and the National Bank of Kuwait was acting as confirm ng bank
Finally, the claimof Kuwait Finance House relates to documents drawn on
Rafidain in favour of Kuwait Finance House, in connection with a letter of
credit transaction in which Rafidain was the issuing bank

62. The first issue the Panel had to consider in determ ning whether
clainms arising fromloans to Rafidain are conpensable is whether they fal
within the jurisdiction of the Comm ssion. Paragraph 16 of Security
Council resolution 687 (1991) provides:

“[The Security Council] [r]eaffirnms that Irag, w thout prejudice to
the debts and obligations of Irag arising prior to 2 August 1990, which
wi |l be addressed through the normal mechanisnms, is |iable under
international law for any direct |oss, damage ... or injury to foreign
Governments, nationals and corporations, as a result of Iraq s unlawfu
i nvasi on and occupation of Kuwait”.
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63. Wth respect to the clause relating to the debts and obligations of
Irag arising prior to 2 August 1990 (the “arising prior to” clause), the
Panel has considered the “Report and recomendati ons nmade by the Panel of
Commi ssi oners concerning the first instal nent of ‘E2" clains”

(S/AC. 26/1998/7) (the “First ‘E2’ Report”), wherein the “E2" Pane

concluded that the “arising prior to” clause was intended to exclude from
the jurisdiction of the Conmm ssion the old debt of Iraq that existed at the
time of Iraq’ s invasion of Kuwait on 2 August 1990.

64. In determ ning what would constitute Iraq’s old debt that existed on
2 August 1990, and in particular, what debts and obligations of Iraq fal
within the nmeaning of the “arising prior to” clause, the “E2” Panel traced
the gromh of Iraq’ s foreign debt during the 1980s, and concl uded t hat

t hese sanme debts also distorted the entire econony of Irag with the
consequence that some old debts appeared to be new as of 2 August 1990.
The “E2” Panel also noted in paragraph 87 of the First “E2” Report that:

“[i1]n some instances, old and overdue debts were reschedul ed. The
reschedul i ng of such old debts perhaps renewed them under applicable |aw,
but did not make them new debts in the sense of resolution 687 (1991)”.

65. The Panel reiterates the “E2” Panel’s findings and adopts its

concl usions for the purposes of the review of these claims. Accordingly,
the Panel finds that |loans due fromlraqi parties that had been reschedul ed
prior to lraq’ s invasion of Kuwait constitute debts or obligations of Iraq
arising prior to 2 August 1990 and, as such, are excluded fromthe
jurisdiction of the Comm ssion

66. In the case of Al Ahli Bank, the Panel finds that the original |oan
agreenents giving rise to the liability of Rafidain under the three
separate | oans were each reschedul ed on at | east one occasion prior to
Iraq’s invasion and occupation of Kuwait. |In the circunstances, the Pane
finds that the clainms of Al Ahli Bank in relation to these three |oans are
excluded fromthe jurisdiction of the Comm ssion, as they represent debts
or obligations of Iraqg arising prior to Ilraq’ s invasion of Kuwait wi thin

t he neani ng of paragraph 16 of Security Council Resol ution 687.

67. In the case of Al Kuwait Real Estate Bank, the Panel found that the
debt was in default several nonths prior to Iraq s invasion and occupation
of Kuwait and that the claimant had acknowl edged it was a non-perform ng

| oan. Accordingly, the Panel finds that the claimis not conpensable as it
is not aloss directly resulting fromlraqg' s invasion and occupation of
Kuwai t .

68. In the case of the National Bank of Kuwait, the Panel considered when
the obligation of Rafidain under each letter of credit arose. In this
regard, the Panel considered the First “E2” Report wherein the “E2” Pane
concl uded that the question of when a debt or obligation arises is
determined by the claimant’s performance. The second “E2” Panel (the
“*E2A Panel”) is currently reviewing a nunmber of clainms that raise the
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i ssue of performance under a letter of credit, and have concluded that it
is the presentation of the stipulated docunents by the beneficiary that
conpl etes the performance of the beneficiary and triggers the obligation of
the issuing bank to pay the letter of credit.

69. The Panel agrees with the “E2A” Panel’s concl usions. Accordingly, the
Panel finds that the presentation of the stipulated documents by the
Nat i onal Bank of Kuwait to Rafidain under each letter of credit, which took
pl ace on various dates, all of which were prior to Novenber 1989, triggered
the obligation of Rafidain under each letter of credit. Therefore the
Panel finds that the claimof the National Bank of Kuwait in relation to
the letters of credit is excluded fromthe jurisdiction of the Comm ssion

70. Finally, in the case of Kuwait Finance House, the Panel finds that

t he underlying obligation of Rafidain arose upon the claimnt’s
presentati on of docunments under the letter of credit, which occurred at the
|atest in 1989, and that the claimis therefore excluded fromthe
jurisdiction of the Comrission as it represents debts or obligations of
Irag that arose prior to Irag’'s invasion of Kuwait, w thin the neaning of
par agraph 16 of Security Council Resolution 687.

F. Losses arising fromnonies held on deposit in Irag

71. Two cl ai mants are seeking compensation for funds held in bank
accounts in Iraqg. Al Ahli Bank naintained an Iraqgi dinar account with
Rafidain and a United States dollar account with Al Rasheed Bank. It
asserts that these bal ances were maintained to honour the clainmnt’s demand
drafts and transfers drawn on those banks. Evidence filed by the clai mant
and lraq shows that the funds still exist inlrag in the original accounts
into which the funds were deposited. The claimant states that there is no
possibility of obtaining these nmonies or seeking to recover themas a
result of the lack of any diplomatic relations with lrag. Al Kuwait Rea
Estate Bank al so states that it held an Iraqgi dinar account with Rafidain

72. Wth respect to the conpensability of clains for balances held with
Iragi banks, the Panel has considered the First “E2” Report, wherein the
“E2” Panel found that a claimmade by one of the claimants for the |oss of
use of funds held on deposit with Iragi banks was not compensable. Since

t he clai mant had acknowl edged that the funds still existed in lrag in the
original accounts into which the funds had been deposited and had not been
“expropriated, renoved, stolen or destroyed’, the “E2” Panel found that the
cl ai mant could not be conpensated for |oss of the funds.

73. The “E2” Panel considered a simlar issue inits “Report and
recommendati ons made by the Panel of Commi ssioners concerning the third
i nstal ment of *‘E2’ claims” (S/AC. 26/1999/22) (the “Third ‘E2’ Report”),
where it held that clains for anobunts on deposit in Iraq that woul d have
been locally used and were still available to the clai mant were not
conpensabl e.
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74. The Panel reiterates the “E2” findings and adopts its concl usions for
t he purposes of its review of these clains. The Panel finds that the
clains by Al Ahli Bank and Al Kuwait Real Estate Bank are not conpensable
as losses directly resulting fromlraq' s invasion and occupation of Kuwait,
as the funds in question remain in the accounts into which they were
originally deposited, and woul d have been used locally in any event.

G Losses arising fromoverseas operations

75. Several claimants have made clainms for the costs incurred in setting
up and operating overseas offices to manage their affairs during Iraq’'s

i nvasi on and occupation of Kuwait. For exanple, one claimant, IBK, is
claimng for the costs incurred in setting up a tenporary London office
from Novenber 1990 until My 1991. Qther claimants are claimng for the
costs incurred in setting up offices in | ocations such as New York,

Bahrain, Cairo and Cyprus. The activities carried out by these offices

i ncl uded managenent of international |oan portfolios and sal es thereof (see
par agr aphs 23-26, supra), liaising with custoners and staff, and planning
the return of the management to Kuwait and recommencenent of business. The
expenses claimed include rental of prem ses, recruitnment of staff and other
general office expenses.

76. The Panel recognized the fact that Kuwaiti banks could not operate in
Kuwait during the period of Iraq’s occupation. The Panel also recognized
that the decision by IBK and other Kuwaiti banks and financial institutions
to set up overseas operations to nanage their affairs, served to mtigate
those claimants’ |osses and finds that such costs are therefore conpensabl e
as losses arising directly fromlraq' s invasion and occupati on of Kuwait.
As to the quantification of such losses, it is the Panel’s view that only

t hose costs which are increnental in nature, i.e., those above and beyond
the usual costs incurred by the claimant for such types of expense, are
conpensabl e. The Panel further finds that a reasonable time period for the
operation of such overseas offices would be up to the date upon which the
cl ai mant coul d reasonably have expected to reconmence business in Kuwait.

77. The Panel’s reconmendations with respect to |losses arising from
overseas operations are set out in annex |l

H. Losses arising fromVisa card transactions

78. Three cl ai mants, nanely Burgan Bank, Culf Bank and Commerci al Bank
claimthat, due to the |oss of conmputer records in transit at the tine of
Irag’s invasion of Kuwait, it was unable to debit custoners’ accounts for
the value of credit card debts incurred by themin late July and early
August 1990. The clai mants were, however, liable to reinburse Visa
International for these ampunts. The Panel considered evidence that, after
liberation, the claimants tried to obtain the relevant records from Visa

I nternational, but were unable to do so as Visa International did not
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retain records for a sufficient length of time. Wile records were
retained on mcrofilmfor the relevant period, the claimnts could not
retrieve those microfilmrecords without certain reference nunbers, such
reference nunbers being lost in transit with the original records.

79. The Panel finds that the |loss of the conputer records in transit and
subsequent inability to retrieve the mssing information are a direct
result of lIraq s invasion and occupation of Kuwait. The Panel finds that
paynments made by claimants to Visa International that could not be
recovered fromcustoners due to the inability to retrieve such m ssing

i nformati on are conpensable in full

80. The Panel’s reconmendations with respect to |losses arising fromVisa
card transactions are set out in annex I

VI. THE CLAI M5

81. Havi ng resol ved the common | egal and factual issues, the Panel then
considered the remaining issues arising in the third instal ment clains.
Its determ nations are set out by way of |oss category, as in the case of
the First and Second “E4” Reports.

A Cont r act

82. Five claimants in this instal ment asserted cl ai ns aggregating

KD 2,325,164 (approxi mately US$8, 045,550) for |oss of contract. Three of
those clains relate to |l osses arising fromVisa card transactions and these
cl ai rs have been di scussed in paragraphs 78-80, supra. A fourth clai mant,
Kuwai t Foreign Trading & Contracting and I nvestnent Conpany (“KFTCIC'), is
claimng for losses incurred in connection with the cancellation of a
contract for the sale of real estate, allegedly due to Iraq’ s invasion and
occupation of Kuwait.

83. KFTCI C executed a “Deferred Deed of Realty Sale” (“the Agreement”) on
4 July 1989, for the sale of real estate to M. Abdul Al Wazzan for the sum
of KD 5,300,000. The initial deposit in the amount of KD 1, 300, 000 was
paid on 15 July 1989, and the remai ning amount was payable in four annua
instalments of KD 1 mllion every 15th July from 1990 to 1993. The
claimant alleges that, due to Iraqg’ s invasion of Kuwait, the Agreenent was
treated as cancelled by reason of force majeure and the deposit of

KD 1, 300,000 was returned to M. Al Wazzan on 22 June 1992. The cl ai mant
alleges that it renewed attenpts to sell the property following |iberation
On 10 Cctober 1992, the claimant sold the property to a third party for a
total consideration of KD 3,180,000. The clainmnt seeks conpensation in
the sum of KD 2, 120,000, being the difference between the sale price
pursuant to the Agreenment and the sale price achieved upon the sale to the
third party.
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84. Kuwai t I nsurance Conpany has raised a claimfor |osses arising out of
paynments made under a life insurance policy and an aviation insurance
policy. The Panel has been informed that insurance paynents made in
respect of |ife insurance and avi ation insurance policies are the subject
of nearly two-thirds of the clains in the second instal ment of “E/F
claims. 1In the circunmstances, the Panel has agreed that these two portions
of the claim totalling KD 68,000, should be severed fromthe “E4” cl ai m of
Kuwai t I nsurance Conpany and transferred as separate clains to the second

i nstal ment of “E/F" cl ains.

1. Conpensability

85. The Panel determ nes whether a contract claimis conmpensabl e by
eval uating the | oss under the appropriate review nethodol ogy as di scussed
inthe First “E4” Report.

2. Verification and val uation nethod

86. The verification and val uation nmethod adopted by the Panel for
valuing I oss of contract clains is the same as that set forth in paragraphs
77-84 of the First “E4” Report.

3. Evidence subnmitted

87. For KFTCI C, the Panel considered evidence that a contractua

rel ati onship exi sted between the claimant and M. Al Wazzan prior to the

i nvasion. The Panel al so considered evidence that M. Al Wazzan sought to
del ay paynent of the first instalment of KD 1 mllion, which fell due on
15 July 1990, and that the claimnt consented to an extension of tinme to
pay the instalnment until 15 Septenber 1990. However, the Panel notes that,
despite requests for the sanme, the claimnt has failed to explain the

ci rcunstances surroundi ng the all eged cancellation or repudiation of the
Agreenent and the return of the deposit to M. A Wazzan. |In the

ci rcunmst ances, the claimant has not denonstrated that the cancellation of

t he Agreenent and the return of the deposit to M. A Wazzan were a direct
result of Iraq s invasion and occupati on of Kuwait and accordingly the
Panel finds that the claimis not conpensable.

88. The Panel’s reconmendations with respect to contract | osses are set
out in annex 11

B. Real property

89. Fourteen claimants in this instal nent asserted clai ms aggregating
KD 7,870, 758 (approxi mately US$27,234,457) for |oss of real property.
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1. Conpensability

90. These clains relate to damge to various freehold and | easehol d

prem ses in Kuwait. The compensability standards applied by the Panel are
the sane as those used in the first instalnment. (See the First “E4”
Report, paras. 89-91.) As was the case in the first instalnent of “E4”
clainms, nost claimnts established the fact and nature of damage to their
buil dings and facilities by providing copies of witness statenents, survey
reports and photographs. As in the first instalnent of “E4” clains, the
nature of damage alleged and the |ocation of all the properties in Kuwait
provi ded concl usi ve evidence that the danage was a result of military
operations and the breakdown of civil order in Kuwait during the period of
Iraq’s invasion and occupation of Kuwait. Accordingly, the direct causa
link between the | osses alleged and Iraqg’s invasion and occupati on of
Kuwait is sufficiently well established in the third instalnment clainms for
| oss of real property.

91. All clainms were based on the actual costs incurred in repairing the
properties or estimtes of such costs.

2. Verification and valuation nethod

92. The verification and val uati on net hod adopted by the Panel for
valuing | oss of real property clainms is the sane as set forth in paragraphs
92-101 of the First “E4” Report.

3. Evidence subnitted

93. Most clai mants submitted copies of title deeds or | eases to establish
their interest in the affected properties. Where | eases were submtted,
the secretariat perforned additional checks to ensure that no duplicate
clains had been filed by the owners of the | eased properties. The Pane
also referred to the claimants’ audited accounts to corroborate the
claimants’ interest in the affected properties.

94. O her claimants sought to support repair costs by providing copies of
paynment receipts or certificates, invoices, contract docunents and audited
accounts. However, as in the first instalment of “E4” claims, nost
claimants did not include any adjustnments for applicable naintenance or
depreciation in their asserted |losses. The Panel adjusted the claims to
account for these items. Similar adjustnments were made by the Panel in
cases of “betternent” as defined in paragraph 97 of the First “E4” Report.

95. Where a claimant based its claimon estimted repair costs and did
not give a reasonable explanation for its failure to carry out the repairs,
the Panel finds a “risk of overstatement” to exist. Such clains were
adjusted to offset such “risk of overstatenment”.

96. The Panel’s reconmendations with respect to real property |osses are
set out in annex |1
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C. Tangible property

97. Seventeen claimants in this instalment asserted cl ai ms aggregating
KD 28, 862, 820 (approxi mately US$99, 871, 349) for |oss of tangible property.
The clains for |oss of tangible property relate mainly to | oss of
furniture, fixtures, equipnment and vehicles. Owher clains in this category
relate to |l oss of cash and five clains relate to | oss of stock

1. Conpensability

98. Wth regard to the conpensability of claims for tangible property

| osses, the Panel applied the sane approach taken in the First “E4” Report.
(See the First “E4” Report, paras. 108-109.) Most clainmants establish the
fact and nature of damage to tangi ble property by providing copies of

W tness statenents, statenents fromtheir audited accounts and phot ographs.
Also, as in the case of the first instal nent of “E4” clains, the clains
establish, in accordance with paragraph 21 of CGoverning Council decision 7,
that the damage was a result of mlitary operations in Kuwait, actions by
officials, agents or enployees of the Government of lrag or its controlled
entities during the period of Irag’ s invasion and occupation of Kuwait, in
connection with the invasion or occupation and the breakdown of civil order
in Kuwait during that period. Accordingly, the direct causal |ink between
the loss alleged and Iraq’ s invasion and occupation of Kuwait is
sufficiently well established in the third instalment clainms for |oss of
tangi bl e property.

99. Two cl ai mants seek conpensation for |oss of tangible property arising
fromthe actions of their enployees during the occupation period. Nationa
Bank of Kuwait seeks conpensation for the | oss of a | eased vehicle that was
taken to Jordan by an enpl oyee. The claimant had to repay the | easing
conpany the value of the vehicle. Gl f Bank seeks conpensation for the

| oss of travellers cheques that were renoved fromthe claimnt’s safes by
an enpl oyee and subsequently cashed in Cairo. The Panel finds that such

| osses are not conpensable. The acts in question were carried out by the
claimants’ enpl oyees and the Panel finds that |osses arising fromsuch acts
are not direct losses resulting fromlraq s invasion and occupati on of
Kuwai t .

2. Verification and val uation nethod

100. The Panel’s approach to the verification and valuation of tangible
property | osses depends on the nature of the asset affected. Accordingly,

t he approach adopted varies for stock, cash, vehicles and other tangible
property |losses. The verification and val uation nmethodol ogy adopted by the
Panel for |oss of tangible property clains is the same as set forth in

par agraphs 110-135 of the First “E4” Report.
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3. Evidence subnitted

(a) Tangi bl e property

101. Most claimants in this instalnment submtted audited accounts to
establish the exi stence, ownership and value of the tangi ble assets danmaged
or lost as a direct result of Iraq s invasion and occupation of Kuwait. In
establishing the fact and cause of |loss, claimants relied on assertions in
their statenent of claimand witness statenents. These assertions were
general ly corroborated by additional docunents, such as photographs and

i ndependent survey reports. The Panel also relied on the clainmnts’ post-
i beration audited accounts. These accounts showed the | osses of tangible
property as extraordinary |losses incurred as a direct result of Iraq' s

i nvasi on and occupation of Kuwait, and as such provi ded additiona

i ndependent verification of the |oss.

102. Many clai mants sought to value their |loss using estimated repair or
repl acenent costs. As in the case of simlar real property clainms, such
clainms were found to present a “risk of overstatenent” if the claimnt did
not provide sufficient evidence explaining why it had not repaired or

repl aced the assets concerned. |In some cases, the Panel was able to rely
on the claimant’s post-liberation accounts to determnm ne whether the

cl ai mant had subsequently repaired or replaced the affected assets.

(b) St ock

103. For claimants alleging a | oss of stock claim the existence,
ownershi p and val ue of stock |ost were supported by copies of the
claimants’ audited accounts, original inventory purchase invoices and
“roll -forward” cal cul ati ons, as defined in paragraph 119 of the First “E4”
Report.

104. As was the case for the first instalment of “E4” clains, successfu
clainms for loss of goods in transit related to goods that were in Kuwait on
the day of Iraq s invasion and that were subsequently lost. These
claimants were able to establish the ownership, existence and | oss of the
goods by providing certificates issued by the Kuwaiti port authorities or
shi ppi ng agents.

(c) Cash

105. As was the case for the first instalment of “E4” clainms, successfu
claimants all eging cash | osses were able to substantiate their clains by
provi di ng, anmong other things, contenporaneous records establishing cash
hel d on 2 August 1990, such as previous nonth-end cash bal ances, copies of
dai ly bank deposit statenents, cash flow registers and nonthly sal es

| edgers.
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106. daimants for whom no award has been recomrended generally sought to
rely only on witness statenents w thout providing any additional docunents
substantiating their clains.

107. One claimant, Comrercial Facilities Conpany, submtted a claimfor
cash lost in transit between the claimnt’s prenmises and its bank, Gulf
Bank. The claimant states that it had an arrangenent with Gulf Bank
whereby a security conpany, Al Miulla Security Co (“Al Mulla”), would
collect the claimant’s cash takings on a daily basis and deposit them at
Gul f Bank, where the noney would be credited to the claimnt’s account.
The |l oss clainmed by Commercial Facilities Conpany relates to the cash
takings collected by Al Mulla on 1 August 1990, which were stolen in
transit to Gulf Bank

108. The Panel considered evidence filed by the claimnt, including the
agreement between the claimant and Gulf Bank, which stipulated that Al
Mul | a, appointed by CGulf Bank, would be responsible for any |osses
occurring between the tine the noney was collected fromthe clai mant and
when it was deposited at Gulf Bank. A cross check revealed that Al Milla
has also filed a claimfor conpensation before the Comr ssion in respect of
the cash it collected from Cormercial Facilities Conpany on 1 August 1990.
A further cross check confirmed that Gulf Bank has not filed a claimin
respect of the sane cash.

109. VWile it appears that Conmercial Facilities Conpany woul d be
entitled to seek repaynent of the cash from Gulf Bank or its agent, Al
Mul | a, el sewhere, it is the Panel’s view that the appropriate claimbefore
the Commi ssion in respect of the loss of cash in transit is that of Al
Mul I a. The Panel finds that when Conmercial Facilities Conpany handed over
the cash to Al Miulla, the risk of |loss of the cash passed to Al Miulla and
Gul f Bank, Al Milla being the appointed agent of Gulf Bank for collection
of the cash. Accordingly, the Panel recomrends that no conpensation be
awarded to Commercial Facilities Conpany in respect of their claimfor |oss
of cash.

(d) Vehicl es

110. Virtually all claimnts were able to establish their ownership of

| ost vehicles on the date of the |oss by providing copies of the
deregistration certificates issued by the Government of Kuwait. The fact
of loss was generally established by the deregistration certificates,
together with additional substantiating docunents such as w tness
statenments describing the circunstances of the |oss and post-Iliberation
audi ted accounts recording the loss of vehicles as an extraordinary item

111. VWere claimants did not provide deregistration certificates or where
the nanme of the owner in the deregistration certificate could not be |inked
to the claimant or its owners, directors or enployees, the Panel recomends
that no conpensation be awarded.
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112. The asserted values of the vehicles | ost were separately verified by
t he Panel agai nst vehicle values contained in the MV.V. Table (as defined
i n paragraph 135 of the First “E4” Report) or, for vehicles not listed in
the MV.V. Table, against other third party estimtes. In the case of
third party estimtes, the Panel tested these estimates by applying
alternative valuati on nethods such as the net book val ue and depreci ated
repl acenent cost nethods.

113. The Panel’s recomrendati ons with respect to tangi ble property |osses
are set out in annex 11

D. | ncone- produci ng _property

114. One claimant, KFTCIC, has submitted a | oss of contract claimthat was
reclassified and reviewed as a claimfor |oss of income-producing property.

115. KFTCI C seeks conpensation for the loss it allegedly suffered as a
result of a decrease in the market value of its real property portfolio.
The claimant alleges that, as a result of the invasion and occupation, its
real property portfolio declined in value resulting in a |oss recorded on
the claimant’s bal ance sheet. The Panel found that the claimant had not
sufficiently established that the decrease in value of the claimant’s rea
property portfolio was a direct result of Iraqg’ s invasion and occupation of
Kuwait. O her factors may have caused such a decline, in particular the
econom ¢ conditions prevailing in Kuwait in the years followi ng |iberation
Accordingly, the Panel finds that the loss clained is not conpensable.

116. The Panel’s recomendati ons with respect to income-producing property
| osses are set out in annex Il

E. Paynent or relief to others

117. Fourteen claimants in this instalment submtted cl ai ns aggregating

KD 3,176, 757 (approxi mately US$10, 992, 239) for paynment or relief to others.
Several claimnts seek rei nbursenent for redundancy paynents or

“term nation indemities” that they paid to their non-Kuwaiti enployees in
respect of the term nation of those enpl oyees’ enploynent contracts. Two
claimants, Al Ahli Bank and |IBK seek rei nmbursenment for incentives paid to
enpl oyees to encourage themto return to Kuwait upon |iberation, and in the
case of Al Ahli Bank, for bonus paynents nmade to enpl oyees who assisted the
claimant in protecting its assets during the occupation period, and to
cashiers who worked overtime in order to facilitate the exchange of old
Kuwai ti dinars for the new issue of currency.
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1. Conpensability

118. The Panel followed the same approach taken in the First “E4” Report,
(see paragraphs 153-154), with the addition of the items noted bel ow. For
anmounts cl ai mred by way of conpensation for incentives paid to enpl oyees to
encourage themto return to Kuwait, and for bonus paynents for cashiers
wor ki ng overtime, the Panel finds that such payments were the result of

i ndependent busi ness deci sions by the claimnts concerned and that such

di scretionary bonus paynents are not conpensable as |osses directly
resulting fromlraqg' s invasion and occupation of Kuwait. As regards bonus
paynments made to enpl oyees who assisted the claimant during the occupation
period, the Panel finds that such paynments are conpensabl e as they
effectively mtigated the | osses that the claimant woul d ot herw se have
suffered during the occupation period. However, the Panel finds that such
paynments are conpensable subject to the follow ng conditions:

(a) the worker mnmust have been enployed in these particular roles;

(b) the tinme period and the paynent must appear reasonable; and

(c) such paynents nust be supported by sufficient evidence.
119. In respect of term nation indemities, i.e., amounts paid pursuant to
an enpl oynent contract terminated during Iraqg’ s invasion and occupation of
Kuwai t, the Panel followed the same approach taken in the Second “E4”

Report (see paragraphs 72 to 74 thereof).

2. Verification and valuation nethod

120. The verification and val uati on nmet hodol ogy adopted by the Panel for
clainms relating to paynent or relief to others is the sanme as set forth in
par agr aphs 155-157 of the First “E4” Report. In addition, for clains
relating to termnation indemities, the Panel verifies that the

i ndi vidual s receiving paynments were enpl oyees of the claimant at the tinme
of Irag’ s invasion and occupation of Kuwait, by reference to enpl oynment
contracts, payroll records or other appropriate docunentary evi dence.

3. Evidence subnitted

121. The clainms for payment of termination indemities were adjusted to
reflect the anount of the payment that represented an increnental cost to
the claimant as a result of Iraqg' s invasion and occupati on of Kuwait.

122. The Panel’s recomendati ons with respect to paynent or relief to
others clains are set out in annex |1
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F. Loss of profits

123. N neteen claimants in this instal nent submtted claims aggregating
KD 206, 369, 128 (approxi mately US$714,080,028) for loss of profits. Two
claimants, the Kuwait Foundation for the Advancenent of Science (“KFAS”)
and Zakat House, which are charitabl e organizations, have made cl ai ns under
the category of other | osses for non-receipt of voluntary contributions.
These clainms were reclassified by the Panel and reviewed as |oss of profit
cl ai ns.

1. Conpensability

124. The four significant | egal and factual issues raised by the first
instalment clains are all raised by the third instalment clains. These
issues all relate to the inpact and assessnent of (a) benefits received
under the Government of Kuwait’s post-liberation debt settlenment programme,
(b) windfall or exceptional profits earned by claimants in the period

i medi ately following the |iberation of Kuwait, (c) the indemity period
for loss of profits clainms, and (d) clains for | oss of profits selectively
based on profitable |lines of business. The conclusions reached by the
Panel in relation to these issues are set forth in paragraphs 161-193 of
the First “E4” Report. The Panel has applied these conclusions in its
consi derations and reconmendations for the |loss of profits clainms in the
third instalnment, with the foll owing additional considerations for those
cl ai ns.

(a) The post-liberation Kuwaiti Difficult Debt Settlenment Progranme

125. As explained in the First “E4” Report, the CBK purchased from Kuwai t
banks and financial institutions the debt owed to these banks and
institutions by Kuwaiti individuals and corporations. Mny of these
Kuwai ti banks and financial institutions are claimants in this instal nent
of “E4” claims. The debt was purchased fromthe selling banks and
financial institutions against floating-rate Governnment bonds issued for

t hat purpose. The debt purchased by the CBK included, in sonme instances,
debt s agai nst which provisions for bad and doubtful debts had been made.

126. As a result of the purchase of these debts, there was an inpact
upon the profit and | oss accounts of many third instal ment claimnts for
the financial year ending in 1991, and on sonme occasions for the financia
years 1992 and 1993, including, inter alia, the inpact of the rel ease of
such provisions for bad and doubtful debts. The Panel reiterates its
findings as stated in paragraph 172 of the First “E4” Report, that benefits
recei ved by claimnts under the Difficult Debt Settlement Programme cannot
be regarded as “conpensating” any |oss or damage suffered as a direct
result of lraq s invasion and occupation of Kuwait. Hence, in assessing
the loss of profits suffered by third instal ment claimants, any inmpact upon
the profit and | oss accounts of such claimnts due to the Difficult Debt
Settl ement Programme has been renpved when cal cul ating the appropriate
award for loss of profits.
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(b) Non-recei pt of voluntary contributions

127. As nentioned in paragraph 123 above, two clai mants, KFAS and Zakat
House, seek conpensation for non-recei pt of voluntary contributions. KFAS
is a non-profit-making organi zation the activities of which include the
funding of scientific research, the granting of schol arshi ps and the
publ i shing of scientific and technical books. Zakat House is also a non-
profit-maki ng organi zati on which collects and distributes charity in
Kuwait. Both claimthat they rely on voluntary contributions from Kuwai t
conpani es and individuals for their operating revenues and to fund their
charitable work. These clains were nmade under the category of other |osses
but have been reclassified and reviewed as |loss of profit clainms, for the
reasons set out bel ow

128. Wth regard to the anmpbunts claimed for |oss of contributions, the
Panel had to determ ne whether firstly, an organization that declares
itself to operate on a non-profit basis could be conpensated for |oss of
contributions in a manner simlar to that for |loss of profits and secondly,
if so, whether the failure to receive voluntary contributions was a direct
result of lraq s invasion and occupation of Kuwait. In reaching its
determi nation on these issues, the Panel considered the historical |evels
of contributions received by these claimnts. The Panel found that these
claimants received a consistent |evel of contributions in the three
financial years preceding lIraq' s invasion and occupation of Kuwait.

129. The Panel finds no basis upon which to conclude that these non-profit
organi zations, which rely on contributions for their operating revenues,
shoul d not be conpensated in principle for the I oss of such contributions,
in the sane manner that a for-profit organization is entitled to be
conpensated for |loss of profits. The Panel also finds that the | oss of
contributions in the case of KFAS and Zakat House was a direct result of
Irag’s invasion and occupation of Kuwait and that they should be
conpensated for such |losses in a manner identical to that for |oss of
profits.

130. As regards quantification of the |oss suffered by KFAS, the Pane
finds that the claimnt received substantial interest incone during the
period of lraq s invasion and occupation of Kuwait. There is evidence that
this income was due to cash bal ances that the clai mant had on deposit

t hroughout the two year period January 1990 to December 1991. The |evel of
interest incone is such that the clai mant received i ncone over the invasion
period at a |level higher than the historical average. 1In the

ci rcunst ances, the Panel finds that the clai mant has not suffered an actua
| oss over the occupation period and accordingly it reconrends that no
conpensati on be awarded.

131. In the case of Zakat House, the Panel recomrends conpensati on based
on the claimant’s historical levels of incone available for charitable
di stribution.
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132. Another claimnt, Kuwait Finance House, received a grant fromthe
Government of Kuwait in 1991 in the sumof KD 42,444,000. The cl ai mant
recorded the receipt of this grant as exceptional income through its profit
and | oss account for the financial year ending Decenmber 1991. Evi dence
fromthe on-site visit to Kuwait shows that the grant was not part of the
Difficult Debt Settlement Programme. The Panel finds that this clai mant
has been effectively conpensated by the Governnent of Kuwait for the |oss
of profit suffered as a result of Iraq s invasion and occupation of Kuwait,
and recomends that no conpensati on be awarded.

2. Verification and val uation nethod

133. The verification and val uati on nmet hodol ogy adopted by the Panel for
| oss of profits clainms is as set forth in paragraphs 194-202 of the First
“E4” Report.

3. Evidence subnmitted

134. d ainms based on separate |lines of business were verified and val ued
applying the principles set out in the First “E4” Report in paragraphs 188-
193. One claimant, Jazzim Al -Wassan, had five separate |ines of business
and each separate division was verified and valued according to the above
principles.

135. The Panel’s recomrendati ons with respect to | oss of profits clains
are set out in annex 11

G  Receivabl es

136. Ten claimants in this instal nent asserted clains for uncollectible
recei vabl es or “bad debts” aggregati ng KD 29, 879,509 (approxi mately
US$103, 389,304). The nmajority of these clains were for outstanding
consumer | oans owed by non-Kuwaiti individuals to Kuwaiti banks prior to
Iraq’s invasion. Clainms have al so been nade for anobunts owed by and

bal ances hel d by Rafidain. However, the Panel’s determ nation on these
clainms is set out in paragraphs 54-70 supra. One claimant, Al Ahli Bank
is claimng for unpaid |oans in respect of two borrowers accredited as
martyrs. Al Ahli Bank is also claimng for |osses incurred in connection
with a letter of credit transaction in which it was acting as confirmng
bank. The claimant credited the beneficiary of the letter of credit, but
was unable to recover paynent fromthe issuing bank

1. Conpensability

137. Most clai mants sought conpensation for debts that remai ned
uncol | ected because debtors had not returned to Kuwait after |iberation
The issue raised is whether the uncoll ected debt had becone uncollectible
as a direct result of Iraq s invasion and occupation of Kuwait.
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138. The Panel reiterates its determination on this issue as set out in
par agraph 209 of the First “E4” Report, nanely that clainms for debts that
have beconme uncollectible as a result of Iraq s invasion and occupation of
Kuwai t shoul d denonstrate, by docunentary or other appropriate evidence,
the nature and anobunt of debt in question and the circunstances that caused
t he debt to becone uncollectible.

139. Al Ahli Bank seeks conpensation for |osses incurred in connection
with a docunentary credit transaction, in which it was acting as confirmng
bank. The letter of credit (“L/C), was issued by Mddle East Bank in
Karachi, in favour of a Kuwaiti party, Al Raay International G oup

(“Al Raay”). The L/C docunents were received by the clai mant for

negoti ation on 30 July 1990 and the clai mant negotiated the L/C on 1 August
1990, allegedly in accordance with the L/C ternms. The claimnt sent a
telex to Mddle East Bank on 1 August 1990 confirm ng that negotiation of
the L/ C had taken place and that it was forwarding the docunents to M ddle
East Bank by courier that day.

140. Al Ahli Bank clains that, as a result of Iraq s invasion and
occupation of Kuwait, it was unable to dispatch the docunents by courier as
stated inits telex, and it was not until after liberation that it was able
to present the docunents to M ddle East Bank for reinbursenent. The
claimant alleges that M ddl e East Bank refused to rei nburse the clai mant on
the grounds of undue delay in presentation of the docunents. The clai mant
states that it was, however, obliged to reinburse Al Raay for the amount of
the L/C and that it has therefore suffered a I oss in the anbunt of the L/C,
directly resulting fromlraqg' s invasion and occupation of Kuwait.

141. The Panel considered evidence filed by the claimnt and, in
particular, a telex from M ddl e East Bank to the clai mant dated 29
Septenmber 1991, stating that the basis of its refusal to pay the clai mant
was that the negotiation of the docunents by the claimnt was not in
accordance with the L/C terms, as the docunments shoul d have been negoti at ed
by 28 July 1990. M ddle East Bank al so alleged that there were

di screpancies on the face of the shipping docunents. Hence, the Pane

finds that the refusal of Mddle East Bank to reinburse the claimnt does
not relate to matters connected with Iraqg’ s invasion and occupation of
Kuwait, but is rather the result of a dispute between the parties as to the
conformty of the docunents and the validity of the negotiation by the
claimant. The Panel finds that in these circunstances, the claimof Al

Ahli Bank is not conpensabl e.
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2. Verification and val uation nethod

142. The third instalnment claims for uncollectible receivables were
verified and valued in the sanme manner as the first instal ment clains.

(See the First “E4” Report, paras. 211-215). Three clainms satisfied the
criteria established in the First “E4” Report. The remaining claimnts
failed to provide evidence to denpnstrate that their debtors’ inability to
pay was a direct result of Iraq s invasion of Kuwait. This shortcom ng was
brought to the attention of the claimnts. Wile a nunber of responses
were received fromclai mants, none satisfied the above criteria.

3. Evidence subnitted

143. As discussed above, the Panel disallows clainms that rely on nere
assertions that uncoll ected debts are ipso facto uncollectible because the
debtors did not return to Kuwait.

144. In the case of Al Ahli Bank's claimfor non-paynent of |oans by
borrowers killed during the invasion and occupation, the Panel found that
the clai mant had provided sufficient evidence to denonstrate that the non-
paynment of the loans in question was a direct result of lraq s invasion and
occupation of Kuwait and recomends that conpensation be awarded in full

145. The Panel’'s recomrendati ons with respect to uncollectible receivabl es
are set out in annex 11

H. Restart costs

146. Twelve claimants in this instal ment asserted cl ai ns aggregating

KD 5, 069, 383 (approxi mately US$17,541,118) for restart costs. As in the
Second “E4” Report, the amounts clainmed as restart costs have been revi ewed
usi ng the existing nethodol ogy. Thus, the Panel verifies whether the claim
i s supported by proof of paynent for the itens claimed. 1In this regard,
the Panel |ooks for simlar evidence of paynent to that required in the
case of clainms for paynent or relief to others. The Panel disallows
anounts claimed that are not supported by sufficient docunmentary evi dence
to prove that paynents were actually nade by the claimant. The Panel then
verifies whether the cost is an incremental cost to the claimant, i.e., in
excess of costs normally incurred by the claimant for this type of expense.
Finally, the Panel considers whether the claimnt has taken appropriate
steps to mtigate its |oss.

147. The Panel encountered clains in this category for the costs of
returning enployees to Kuwait, including airfares and hotel accommodati on
expenses for the recruitnment of new enpl oyees and the costs of cleaning-up
the claimants’ prem ses. The Panel found that many of the clains for
restart costs consisted of the cost of repairing or replacing tangible
assets in order to resunme business. Those clainms were accordingly
reclassified by the Panel and reviewed as | oss of tangi ble property claims.
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148. The Panel’s recomendati ons with respect to restart costs are set out
in annex |1

I. Oher |osses

149. One claimant, Comrercial Bank of Kuwait, seeks conpensation for the
costs of borrowing funds to neet its inmmediate conmitments upon |iberation
i ncluding withdrawal s by custoners and extraordi nary operating costs to
restart business. The claimant states that, due to a liquidity crisis, it
was necessary to obtain a loan from Credit Lyonnais in March 1991. In
order to take out this facility, it was necessary to incur a credit
facility and an arrangenent fee of KD 80,000 and additional interest

total ling US$1, 400,000 (KD 397,978). The cl ai mant seeks conpensation for
these costs, which it alleges are a direct result of Iraq s invasion and
occupation of Kuwait.

150. The Panel notes that the claimant provi ded evidence to show that the
additional interest incurred, representing 0.25 per cent above the London
Interbank Ofered Rate (“LIBOR’), was an increnental cost incurred as a
direct result of Iraqg's invasion of Kuwait. [In particular, the claimnt
provi ded evidence to show that prior to Irag’ s invasion of Kuwait, it was
able to borrow at or close to LIBOR. The Panel accepts the claimnt’s

evi dence that the additional 0.25 per cent above LIBOR was to offset the
extra risk in lending to a Kuwaiti bank i mredi ately following Iraq’ s

i nvasi on and occupation of Kuwait. The Panel finds that the claimnt has
incurred incremental costs that are a direct result of Iraqg’ s invasion and
occupation of Kuwait and recomends compensation in the amunt cl ai nmed.

151. Another claimant, the National Bank of Kuwait, seeks conpensation for
anounts paid by way of a sale and repurchase fee. The claimrelates to a
GBP 15 million | oan, of which GBP 10 mllion was sub-participated to the
Republ i ¢ Bank of New York on 2 October 1990. The loan itself was repayabl e
on 12 August 1991. |If the |loan was not repaid by the borrower on that

date, the claimant was liable to reacquire the |oan at a cost of

GBP 10, 950, 000. The borrower did not settle the |oan and the cl ai mant
becanme |iable to repurchase the | oan from Republic Bank of New York. The
claimis for the anpbunt of the repurchase fee, i.e., GBP 950,000. The
Panel finds that while the sub-participation of the loan itself may have
been due to Irag s invasion of Kuwait, there is no evidence to show that
non- paynment of the | oan by the borrower, which had the effect of triggering
the claimant’s liability to repurchase the I oan and so incur the fee in the
amount clainmed, was a direct result of Iraqg’ s invasion and occupation of
Kuwait. In the circunstances, the Panel recomends that no conpensation be
awar ded.

152. The National Bank of Kuwait al so seeks conpensation for penalties
incurred when it arranged to term nate its participation in the provision
of syndicated |loan facilities. The clai mant all eges that, due to the
interruption of its business, it was unable to fund its commitnents to the
syndi cate. The Panel finds that the cost incurred in the term nation of
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the facility is an increnental cost to the claimant directly resulting from
Iraq’s invasion and occupation of Kuwait. The Panel recomends that
conpensati on be awarded for the amount cl ai ned.

153. Finally, the National Bank of Kuwait seeks conpensation for
redundancy paynments made to nine nmenbers of staff in its French branch

of fice, whose enpl oynent contracts were term nated due to a significant
loss in the claimant’s business as a result of Iraq s invasion and
occupation of Kuwait. 1In resolving this claim the Panel considered the
“Report and reconmendati ons made by the Panel of Comm ssioners concerning
part one of the first instalnment of individual clains for damages above
US$100, 000 (category ‘D clainms)” (S/AC. 26/1998/1), wherein the “D’ Pane
consi dered whet her claimants working in third countries (e.g., enployees of
overseas branch offices of Kuwaiti or lraqi conpanies) could be considered
to have suffered a direct enploynment-related loss as a result of Iraq’ s

i nvasi on and occupation of Kuwait. The “D’ Panel found that if an

enpl oynment-related |1 oss is shown to be “direct”, it is conpensable,

regardl ess of the location of the |oss.

154. The Panel al so considered the “Report and recommendati ons made by the
Panel of Conm ssioners concerning the seventh instalment of ‘C clains”
(S/AC. 26/ 1999/ 11), wherein the “C’ Panel considered the situation of 27

cl ai mants seeki ng conpensation for salary |osses, all former enployees of a
London- based branch of an Iraqgi state-owned bank, who were nmade redundant
as a result of the cessation of the bank’s operations following Iraq’s

i nvasion of Kuwait. The “C’ Panel took into account that the claimants had
made specific show ngs, substantiated by appropriate evidence, that (a)
their clainms arose out of an economic activity having a direct relationship
with Iraq, and (b) their enploynent was directly affected by Iraq’ s

i nvasi on and occupation of Kuwait. The “C Panel found the clainms to be
general |y conpensabl e, although it found that those clains for |osses after
1991 were too renote and did not meet direct causal requirenents as the “C
Panel generally interpreted them

155. The Panel adopts the “D Panel’s finding that, if an enpl oynent-
related loss is shown to be “direct”, it is conpensable, regardless of the
| ocation of the loss, and finds that the claimof National Bank of Kuwait
for conpensation for redundancy paynents is conpensable as a direct |oss
arising out of Iraq s invasion and occupati on of Kuwait. The Panel finds
the clai mant has denonstrated that its French branch office was directly
affected by Iraq s invasion and occupati on of Kuwait and that the
redundancy paynments represent an increnental expense, i.e., the paynents
are above and beyond the costs that the claimnt would normally incur for
this type of expense.

156. The Commercial Bank of Kuwait seeks conpensation for costs incurred
in connection with the closure of two of its branch offices in the United
States of Anmerica. The clainmant provided evidence to denonstrate that the
economic activities of the branch offices were disrupted as a direct result
of lraqg' s invasion and occupation of Kuwait, and that the clainmnt could no
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| onger sustain the operational costs of these offices. The Panel finds
that such | osses are conpensable in principle, but recommends that the
claimbe adjusted for any “risk of overstatement” that arises as a result
of the fact that the long-termconmmercial viability of the offices had not
been fully established, the offices having been opened in Septenber and
Oct ober 1989, respectively.

157. Al Ahli Bank seeks conmpensation for anmounts paid by way of
conpensation for term nation of a contract of enploynment and associ at ed

| egal costs, when one of its non-Kuwaiti enployees took | egal proceedings
against the claimant for term nation of his contract of enploynent. The
claimant settled the | egal proceedings out of court, prior to judgnent
bei ng obtai ned against it.

158. The Panel finds that, while the term nation of the enpl oynent
contract by the clai mant was undoubtedly a direct result of Iraq s invasion
and occupation of Kuwait, the bulk of the paynent made by the cl ai mant
represents a regular (and unexceptional) salary expense that would have
been incurred in the normal course of events. The Panel reiterates its

vi ews expressed in paragraph 153 of the First “E4” Report that, where a

cl ai mant seeki ng compensation for a salary expense has also raised a claim
for loss of profits, the Panel finds that conpensation for regular salary
expenses relating to the period for which a loss of profits claimhas been
rai sed duplicates conpensation. As regards the |egal costs incurred, the
Panel finds that they did not arise as a direct result of lraq s invasion
and occupation of Kuwait, but rather as a result of the claimnt’s own
conduct in failing to pay the ex-enployee his contractual entitlenment on
term nation of his contract.

159. Kuwait Finance House has subnitted a claimfor |oss of devel opnent
costs incurred in connection with a point of sale project which was
interrupted as a result of Iraq s invasion and occupation of Kuwait. The
evidence filed by the clainmnt shows that the United States supplier of the
conmput er hardware for the project went into |iquidation during the period
when the project was interrupted and the project could only be conpl eted
upon |iberation through the use of other suppliers at extra expense.

160. The Panel finds that there is no evidence to show that the
iquidation of the original hardware manufacturer was a direct result of
Iraq’s invasion and occupation of Kuwait and hence recomends that no
conpensati on be awarded for the claimof Kuwait Finance House.

161. Several claimants, including Gulf Bank and Commrerci al Bank, seek
conpensation for rents paid in advance for their branch prem ses for the
mont hs during lIraq s invasion and occupation of Kuwait. The Pane
reiterates the findings it made on this issue as set out in paragraph 108
of the Second “E4” Report, nanely that such paynents are “sunk” costs that
were incurred prior to Irag’'s invasion and occupation of Kuwait and that
any damages suffered by claimants in this regard (e.g., profits lost due to
the claimant’s inability to use its prem ses) should be reflected in a
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claimfor loss of profits. The Panel applied this sane approach in its
anal ysis of other clains for pre-paid expenses such as pre-paid i nsurance.
Accordi ngly, the Panel reconmends no compensation for such cl ains.

162. The Panel’s recomendati ons with respect to other |osses is set out
in annex |1

VI OTHER | SSUES

A. Applicable dates for currency exchange rate and interest

163. In relation to the applicable dates for currency exchange rate and
interest, the Panel adopts the same approach used in the First “E4” Report.
(See the First “"E4” Report paras. 226-233.)

B. Clai m preparation costs

164. The Panel has been infornmed by the Executive Secretary of the

Commi ssion that the Governing Council intends to resolve the issue of claim
preparation costs in the future. Accordingly, the Panel nakes no
recommendation with respect to compensation for claimpreparation costs.

VIl CORRECTION OF FI RST AND SECOND | NSTALMENT CLAI M5

165. In accordance with procedures set out in article 41 of the Rules for
the correction of award ampunts previously reported in an instal nent and
approved by the Governing Council, the Panel, on the initiative of the
Executive Secretary, recommends approval of corrected recommended anounts
for the first and second instal nent of “E4” clainms as set out in annex ||
to this report.
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I X RECOMVENDED AWARDS

166. Based on the foregoing, the awards recomrended by the Panel for
claimants in the third instalment of “E4” clainms are set out in annex | to
this report. The underlying principles behind the Panel’s recomendati ons
on clainms in this instalnent are summarized in annex Il to this report.
Al'l suns have been rounded to the nearest Kuwaiti dinar and therefore the
anounts clainmed my vary fromthe ambunt stated on FormE by 1 KD.

Geneva, 20 Decenber 1999

(Signed) Robert R Briner
Chai r man

(Signed) Alan J. Cleary
Commi ssi oner

(Signed) Li m Ti an Huat
Conmi ssi oner



Annex |
Recomrended awards for third instal nent of

[ ENGLI SH ONLY]

“E4” clains

8¢ abed

9/000¢ /9¢ OV IS

Reported by UNSEQ and UNCC cl ai m nunbers and cl ai mant nane
UNSEQ UNCC d ai mant’ s nane Armount Net anount Armount Armount
claim claim cl ai ned cl ai ned recommended | r econmended
no. * no. (KD) (KD) ** (KD) (US$)
E- 00049 | 4003171 |Kuwait Foundation for the Advancenent of 8,143,174 7,516, 758 172, 272 596, 097
Sci ences
E- 00050 | 4003172 [Kuwait | nvestnent Conpany 18, 746,412 17,537,572 2,259, 796 7,819, 363
E- 00085 | 4003085 |[Kuwait Foreign Trading Contracting & 48, 284,377 39,047,939 962, 064 3, 319, 225
I nvestment Co. S. A K
E- 00109 | 4003155 |[The Industrial Bank of Kuwait K S.C 31, 208, 336( 30, 104, 308 2, 839, 997 9, 799, 568
E- 00110 | 4003156 (Al Ahli Bank of Kuwait (K S.C.) 63, 426, 089 63, 399, 214 3, 840, 521 13, 289, 000
E- 00112 | 4003218 [Burgan Bank S. A K 3,702, 663 3,292, 351 1,917, 609 6, 621, 595
E- 00113 | 4003219 [The &ul f Bank K S.C. 37,069, 120( 37,044, 795 5,536, 624 19, 157, 869
E- 00116 | 4003221 |Zakat House 8, 233, 695 8, 232, 545 4,366, 496| 15,108, 983
E- 00134 | 4003286 [Conmerci al Bank of Kuwait, S.A K 32,388,612 32,388,612 11,890,912| 41,085, 442
E- 00138 | 4003290 [Nati onal Bank of Kuwait S. A K 175, 202, 000 175,202, 000 22,389,421 77,472,045
* The UNSEQ nunber is the provisional claimnunber assigned to each clai mby PAAC.

*x The “Net anount clainmed” is the original

and interest. As set forth in paragraphs 164 and 163 of the report,
regard to these itens.

anmount cl ai ned | ess anounts clainmed for claimpreparati on costs
t he Panel has nmade no reconmendati on with
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Recomrended awards for third instal nent of

“E4” clains
Reported by UNSEQ and UNCC cl ai m nunbers and cl ai mrant nanes
E- 00147 | 4003299 [Kuwait Real Estate Bank K. S.C 9, 729, 596 9, 729, 596 2,157,535 7,465,519
E- 00658 | 4003781 [Kuwait |ndustrial Projects Co. 4,534,512 4,529, 806 600, 000 2,076, 125
E- 00786 | 4003901 (The Public Authority of Mnors Affairs 5, 819, 295 5, 819, 295 1, 954, 331 6, 757, 083
E- 01152 | 4004260 (Commerci al Facilities Conpany 8, 510, 802 8, 510, 802 1, 908, 820 6, 586, 592
E- 01167 | 4004275 |[Kuwait Fi nance House K S.C. 48, 826, 962| 48, 802, 127 6, 644, 134 22,990, 083
E- 01435 | 4004598 (The Bank of Kuwait and the M ddl e East 13, 803,583| 12,198, 321 4,096, 108 14,157,801
K. S. C
E- 01538 | 4004621 |Jassim Al Wazzan Sons Ceneral Trading 7,101, 939 7,095, 754 3,635,888 12,580,927
Conmpany, WL.L.
E- 01594 | 4004702 |[Kuwait | nsurance Conpany S. A K 3,023,112 3, 018, 507 2,434, 065 8,422,370
E- 01743 | 4004851 |Coast |nvestnent & Devel opment Co. 4,989, 609 4,989, 609 1, 953, 508 6, 738, 171
K. S. C. (d osed)
E- 01826 | 4004899 [Kuwait | nvestnment Projects Conpany K S.C 5,091, 073 4, 488, 226 630, 032 2,176, 015
TOTALS 537,834,961| 522,948, 137 82,190, 133| 284, 219, 873
* The UNSEQ nunber is the provisional claimnunber assigned to each clai mby PAAC.

* *

and i nterest.

The “Net anount cl ai nmed”
As set forth in paragraphs 164 and 163 of the report,

is the original

regard to these itens.

t he Panel

amount claimed | ess anmounts claimed for claimpreparation costs
has made no recommrendati on with

6s abed

9/000¢ /9¢ OV IS



Annex || [ ENGLI SH ONLY]
Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss
G ai mant's nane: Kuwai t Foundation for the Advancenment of Sciences
UNCC cl ai m nunber : 4003171
UNSEQ nunber : E- 00049
Cat egory of | oss Anmount Anmount Conment s
asserted (KD) r econmended
(KD
Loss of tangible 149, 978 100, 215(Cl ai m adj usted for depreciation. See paragraphs 97 to
property 113 of the report.
Paynment or relief to 74,323 72,057(Claimreclassified to paynment or relief to others and
ot hers |l oss of profits. Caimadjusted for evidentiary
shortcom ngs. See paragraphs 117 to 112 of the report.
Loss of profits 7,292, 457 O/Claimadjusted to reflect historical results. See
par agraphs 123 to 135 of the report.
TOTAL 7,516, 758 172,272
Cl ai m preparation 5, 000 n. a. |Governing Council's determ nati on pending. See
costs par agraph 164 of the report.
I nt er est 621, 416 n. a. |Governing Council's determ nation pending. See

par agraph 163 of the report.

o abed

9/000¢ /9¢ OV IS
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Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss
G ai mant's nane: Kuwai t | nvest ment Conpany
UNCC cl ai m nunber: 4003172
UNSEQ nunber : E- 00050
Cat egory of | oss Anmount Anmount Conment s
asserted (KD) [ reconmrended
(KD
Loss of real property 2,885,072 2,147,715\ ai m adj usted for mai ntenance and to reflect revised
estimates. See paragraphs 89 to 96 of the report.
Loss of tangible 13, 295 8, 722|Cl ai m adj usted to reflect actual cost incurred, for
property mai nt enance and for evidentiary shortconings. See
par agraphs 97 to 113 of the report.
Payment or relief to 180, 095 OlClaimreclassified to paynment or relief to others and | oss
ot hers of profits. Insufficient evidence to substantiate claim
See paragraphs 117 to 122 of the report.
Loss of profits 14, 305, 360 O|Claimadjusted to reflect historical results. See
par agraphs 123 to 135 of the report.
Restart costs 153, 750 103, 359|Original other loss not categorised claimreclassified to
restart costs and interest. Caimadjusted for
evi dentiary shortcom ngs. See paragraphs 146 to 148 of
the report.
TOTAL 17,537,572 2,259, 796
Cl ai m preparati on 23, 200 n. a. |[Governing Council's determ nation pendi ng. See paragraph
costs 164 of the report.
I nt er est 1, 185, 640 n. a. |Governing Council's determ nation pending. See paragraph
163 of the report.

T obed

9/000¢ /9¢ OV IS
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Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Kuwai t Foreign Trading Contracting & Investnent Co. S A K

UNCC cl ai m nunber : 4003085

UNSEQ nunber : E- 00085

Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD

Loss of contract 2,120, 000 O|l nsuf ficient evidence to substantiate claim See
par agraphs 82 to 88 of the report.

Loss of real property 85, 761 73,974[Claimreclassified to | oss of real property and incone
produci ng property. Caimadjusted for maintenance.
See paragraphs 89 to 96 of the report.

Loss of incone- 31, 453,178 0|See paragraphs 114 to 116 of the report.

produci ng property

Loss of profits 5, 389, 000 888, 090|Cl ai m adj usted to reflect historical results, to
restrict the period of loss to 12 nonths and for
evidentiary shortcom ngs. See paragraphs 123 to 135 of
the report.

TOTAL 39, 047, 939 962, 064

C ai m preparation 19, 500 n. a. |Governing Council's determ nati on pending. See

costs par agraph 164 of the report.

I nt er est 9, 216, 938 n. a. (Governing Council's determ nati on pending. See

par agraph 163 of the report.

Zv abed

9/000¢ /9¢ OV IS



Cd ai mant's nane:

Reconmended awar ds for

Annex |1
third i nstal nent of "E4" clains

Reported by clai mant nane and category of |oss

The I ndustri al

Bank of Kuwai t

K S C

UNCC cl ai m nunber : 4003155
UNSEQ nunber : E- 00109
Cat egory of | oss Anmount Anmount Conment s
asserted reconmended (KD)
(KD

Loss of real property 42,534 33, 250(Cl ai m adj usted for evidentiary shortcom ngs and
mai nt enance. See paragraphs 89 to 96 of the report.

Loss of tangible 89, 747 70, 775[Claimreclassified to | oss of tangi ble property, cash

property and vehicles. Caimadjusted for naintenance,
depreci ation and evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Loss of cash 40, 463 40, 463|Cl ai mawarded in full. See paragraphs 97 to 113 of the
report.

Loss of vehicles 5, 300 4,724|Cl ai madjusted to reflect MV.V. Table values and for
depreci ation. See paragraphs 97 to 113 of the report.

Paynment or relief to 74, 146 14,999|Cl aimfor relocation expenses awarded in full. See

ot hers paragraphs 117 to 122 of the report. Cdaimfor salary
i ncentives adjusted. See paragraph 118 of the report.

Loss of profits 6, 562, 746 2,505,473[Claimadjusted to reflect historical results and for

wi ndfall profits. See paragraphs 123 to 135 of the
report.

¢ obed

9/000¢ /9¢ OV IS



O her | oss not 23, 289, 372 170, 313[Caimreclassified to other |oss not categorised, |oss
cat egori sed of profits and interest. For overseas operations see
paragraphs 75 to 77 of the report. For foreign exchange
| osses see paragraphs 32 to 53 of the report. For sale
of assets see paragraphs 23 to 26 of the report.

vy abed

9/000¢ /9¢ OV IS

TOTAL 30, 104, 308 2, 839, 997

I nt er est 1,104, 028 n. a. |Governing Council's determ nati on pending. See
par agraph 163 of the report.
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Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Al Ahli Bank of Kuwait (K S.C.)

UNCC cl ai m nunber : 4003156

UNSEQ nunber : E- 00110

Cat egory of | oss Anmount Amount reconmended Conment s
asserted (KD)
(KD

Loss of real 164, 029 100, 163[Claimrecl assified to | oss of real property and profits.

property G aimadjusted for maintenance, failure to
repair/replace and for evidentiary shortcom ngs. See
par agraphs 89 to 96 of the report.

Loss of tangible 113, 740 100, 744|Caimreclassified to |l oss of tangible property, stock

property cash, vehicles, bad debts and other |o0ss not
categorised. daimadjusted for depreciation and
mai nt enance. See paragraphs 97 to 113 of the report.

Loss of stock 9, 229 9,229|Claimawarded in full. See paragraphs 97 to 113 of the
report.

Loss of cash 342,022 334, 782|Cl ai m adj usted to reflect anount supported by the
evi dence. See paragraphs 97 to 113 of the report.

Loss of vehicles 4,000 4,000(C ai mawarded in full. See paragraphs 97 to 113 of the
report.

Paynment or relief 152, 759 6, 000|Cl ai m adj usted. See paragraphs 117 to 122 of the report.

to others

Loss of profits 4,178, 832 2,104, 219|Caimadjusted to reflect historical results and for
wi ndfall profits. See paragraphs 123 to 135 of the
report.

Bad debts 11, 212, 567 1,032,947|Criginal contracts claimreclassified to bad debts and
ot her | oss not categorised. For balances held in Iraq
see paragraphs 71 to 74 of the report. For loans to
Raf i dai n Bank, see paragraphs 54 to 70 of the report.
Caimfor loans to stateless martyrs awarded in full
Caimfor loans to expatriates adjusted for evidentiary
shortcom ngs. See paragraphs 136 to 145 of the report.
For claimfor letter of credit transaction, see
par agraphs 139 to 141 of the report.

G abed

9/000¢ /9¢ OV IS



Restart costs

196, 667

136, 878

C aimadjusted for evidentiary shortconm ngs. See
par agraphs 146 to 148 of the report.

O her | oss not
cat egori sed

47,025, 369

11, 559

Caimreclassified to paynent or relief to others,
profits, restart costs and other |oss not categorised.
For claimfor sale of assets see paragraphs 23 to 26 of
the report. For claimfor foreign exchange |oss see
par agraphs 32 to 53 of the report. For claimfor
overseas operations see paragraphs 75 to 77 of the
report. For claimfor ex-patriate severance costs see
par agraph 157 to 158 of the report. For claimfor
cancel | ed bank notes see paragraphs 27 to 31 of the
report.

TOTAL

63, 399, 214

3, 840, 521

Cl ai m preparati on
costs

26, 875

n. a.

Governing Council's deternination pending. See
par agraph 164 of the report.

91 abed

9/000¢ /9¢ OV IS
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Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Bur gan Bank S. A K

UNCC cl ai m nunber: 4003218

UNSEQ nunber : E- 00112

Cat egory of | oss Anmount Amount reconmended Conment s
asserted (KD)
(KD

Loss of contract 2,456 2,456|Claimreclassified to | oss of contracts and bad debt.
Caimawarded in full. See paragraphs 78 to 80 of the
report.

Loss of real 168, 517 76, 002|Cl ai m adj usted for evidentiary shortcom ngs, maintenance

property and failure to repair/replace. See paragraphs 89 to 96
of the report.

Loss of tangible 214, 690 75, 729|Claimreclassified to | oss of tangible property, stock

property cash, vehicles, restart costs and other |oss not
categorised. daimadjusted for evidentiary
shortcom ngs, failure to repair/replace and
depreci ation. See paragraphs 97 to 113 of the report.

Loss of stock 196, 917 115, 196{Cl ai m adj usted for obsol escence and evidentiary
shortcom ngs. See paragraphs 97 to 113 of the report.

Loss of cash 86, 724 2,601|Cl ai m adj usted for evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Loss of vehicles 13, 546 11, 079|Cl ai m adj usted to reflect MV.V. Table values. See
par agraphs 97 to 113 of the report.

Payment or relief 53, 502 19, 200|Caimreclassified to paynment or relief to others, |oss

to others of profits and restart costs. Insufficient evidence to
substanti ate POWN conpensation claim Airfare and
acconodation clainms awarded in full. See paragraphs 117
to 122 of the report.

Loss of profits 1, 580, 812 1,580, 812|Cl ai mawarded in full. See paragraphs 123 to 135 of the
report.

Bad debts 279, 273 O|l nsuf ficient evidence to substantiate claim See

par agraphs 136 to 145 of the report.

v abed

9/000¢ /9¢ OV IS



O her | oss not 695, 914 34, 534|For cancel | ed banknotes see paragraphs 27 to 31 of the

cat egori sed report. For foreign office costs see paragraphs 75 to
77 of the report. Insufficient evidence to substantiate
clains for consignment |ost.

TOTAL 3,292, 351 1,917, 609

Cl ai m preparation 16, 000 n. a. |Governing Council's determ nati on pending. See

costs paragraph 164 of the report.

I nt er est 394, 312 n. a. |Governing Council's determ nati on pending. See

par agraph 163 of the report.

81 abed

9/000¢ /9¢ OV IS
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cat egori sed

Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: The @ul f Bank K S.C.

UNCC cl ai m nunber : 4003219

UNSEQ nunber : E- 00113

Cat egory of | oss Anmount Amount reconmended Conment s
asserted (KD)
(KD

Loss of contract 69, 550 69, 550(Cl ai mawarded in full. See paragraphs 78 to 80 of the
report.

Loss of real 264, 979 100, 623|Cl ai m adj usted for evidentiary shortcom ngs and

property mai nt enance. See paragraphs 89 to 96 of the report.

Loss of tangible 432, 339 184, 456(Cl ai m adj usted for depreciation. See paragraphs 97 to

property 113 of the report.

Loss of cash 1, 620, 933 1, 496, 341|C ai m adj usted for evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Paynent or relief 278, 302 O/Claimreclassified to paynent or relief to others and

to others loss of profits. For salary incentives see paragraphs
117 to 122 of the report.

Loss of profits 8, 036, 038 2,427,469(Clai madjusted to reflect historical results and for
wi ndfall profits. See paragraphs 123 to 135 of the
report.

Bad debts 1, 365, 203 O/Original loss of contracts claimreclassifed to bad
debts. Insufficient evidence to substantiate claim
See paragraphs 136 to 145 of the report.

Restart costs 538, 744 442,892|Cl ai m adj usted for evidentiary shortcom ngs. See
par agraphs 146 to 148 of the report.

O her | oss not 24,438, 707 815,293|Claimreclassified to | oss of contracts, cash, profits,

clai mpreparation, restart costs and other [oss not
categorised. For sale of assets see paragraphs 23 to 26
of the report. For overseas operations see paragraphs
75 to 77 of the report. For pre-paid expenses see
paragraph 161 of the report. For stolen travellers
cheques see paragraph 97 to 113 of the report. For
cancel | ed banknotes see paragraphs 27 to 31 of the
report.

61 obed

9/000¢ /9¢ OV IS



[TOTAL

37, 044, 795]

5, 536, 624]

C ai m preparation
costs

24,325

n.

a.

Governing Council's determ nation pendi ng.
par agraph 164 of the report.

See

0G 9abed

9/000¢ /9¢ OV IS



Annex |1

costs

par agraph 164 of the report.

Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss

d ai mant' s nane: Zakat House

UNCC cl ai m nunber: 4003221

UNSEQ nunber : E- 00116

Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD

Loss of real property 148, 878 119, 102|Cl ai m adj usted for mmi ntenance. See paragraphs 89 to
96 of the report.

Loss of tangible 28,772 21,076/Claimreclassified to | oss of tangible property,

property vehi cl es and other [ oss not categorised. Caim
adjusted for depreciation and failure to
repair/replace. See paragraphs 97 to 113 of the
report.

Loss of vehicles 10, 090 8,916|Cl ai m adj usted to reflect MV.V. Table values. See
par agraphs 97 to 113 of the report.

Payment or relief to 1, 700 Ol nsufficient evidence to substantiate claim See

ot hers paragraphs 117 to 122 of the report.

Loss of profits 8, 043, 105 4,217,402(Cl ai m adj usted to reflect |evel of historical donations
and i nconme. See paragraphs 123 to 135 of the report.

TOTAL 8, 232, 545 4, 366, 496

Cl ai m preparati on 1, 150 n. a. |Governing Council's determ nati on pending. See

15 abed

9/000¢ /9¢ OV IS
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Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Conmer ci al Bank of Kuwait, S.A K

UNCC cl ai m nunber : 4003286

UNSEQ nunber : E- 00134

Cat egory of | oss Anmount Amount reconmended Conment s
asserted (KD)
(KD

Loss of contract 65, 158 65, 158[Claimrecl assified to | oss of contracts, profits, bad
debts and ot her |oss not categorised. Caimawarded in
full. See paragraphs 78 to 80 of the report.

Loss of real 428, 312 153, 727|(Claimreclassified to loss of real property and other

property | oss not categorised. Caimadjusted for evidentiary
shortcom ngs, maintenance and depreciation. See
par agraphs 89 to 96 of the report.

Loss of tangible 94, 440 94, 440(Claimrecl assified to |l oss of real property, tangible

property property, cash and other |oss not categorised. Caim
awarded in full. See paragraphs 97 to 113 of the
report.

Loss of cash 2,610, 669 2,605, 732(Cl ai m adj usted for evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Paynent or relief 322, 797 117, 149(Claimrecl assified to paynment or relief to others, |oss

to others of profits and restart costs. Caimadjusted for
evidentiary shortcom ngs. For salary incentives, see
par agraphs 117 to 122 of the report.

Loss of profits 10, 957, 359 5,446, 000{Cl ai m adjusted to reflect historical results. See
par agraphs 123 to 135 of the report.

Bad debts 7,447, 496 2,726, 503|Consuner | oans claimadjusted for evidentiary
shortcom ngs. Insufficient evidence to substantiate
commercial debt claim See paragraphs 136 to 145 of the
report.

Restart costs 39, 030 14, 225|C ai m adj usted for evidentiary shortcom ngs. See

par agraphs 146 to 148 of the report.

ZG 9abed

9/000¢ /9¢ OV IS



O her | oss not 10, 423, 351 667,978\ ai m adj usted. For sale of assets see paragraphs 23 to

cat egori sed 26 of the report. For pre-paid rent see paragraph 161
of the report. For loss resulting fromborrow ng funds
see paragraphs 149 to 150 of the report. For cancelled
banknot es see paragraphs 27 to 31 of the report. For
cl osure costs of overseas operations see paragraph 156
of the report.

TOTAL 32, 388, 612 11, 890, 912

£g abey

9/000¢ /9¢ OV IS
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Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Nati onal Bank of Kuwait S. A K

UNCC cl ai m nunber : 4003290

UNSEQ nunber : E- 00138

Cat egory of | oss Anmount Amount reconmended Conment s
asserted (KD)
(KD

Loss of tangible 9, 000 9,000/l aimreclassified to | oss of tangible property, cash

property and other | oss not categorised. Claimawarded in full.
See paragraphs 97 to 113 of the report.

Loss of cash 5, 257, 421 5,257,421|Claimawarded in full. See paragraphs 97 to 113 of the
report.

Loss of vehicles 4,000 0|See paragraphs 97 to 113 of the report.

Paynent or relief 132, 000 132, 000{Cl ai m awarded in full. See paragraphs 117 to 122 of the

to others report.

Loss of profits 81, 410, 000 7,428, 000{Cl ai madjusted to reflect historical results and
i nterest received. See paragraphs 123 to 135 of the
report.

Bad debts 2,618, 000 O|For loans to Rafidain Bank see paragraphs 54 to 70 of
the report.

Restart costs 2,031, 000 283, 000\ ai m adj usted for evidentiary shortconi ngs. See
par agraphs 146 to 148 of the report.

¥G abed

9/000¢ /9¢ OV IS



O her | oss not 83, 740, 579 9, 280, 000{Original loss of contracts claimreclassified to other

cat egori sed | oss not categorised. ther |oss not categorised claim
reclassified to | oss of cash, vehicles, profits, bad
debts, restart costs and other | oss not categorised.
For foreign exchange | osses see paragraphs 32 to 53 of
the claim For sale of assets see paragraphs 23 to 26
of the report. For sale and repurchase fee see
par agraph 151 of the report. For penalty on repaynent
of loans and termination of facility clainms awarded in
full. Insufficient evidence to support clainms for
di scount on | oan sal es and foreign exchange
conpensation. For cancelled banknotes see paragraphs 27
to 31 of the report.

TOTAL 175, 202, 000 22,389, 421

GG abed
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Annex ||
Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Kuwait Real Estate Bank K S.C

UNCC cl ai m nunber : 4003299

UNSEQ nunber : E- 00147

Cat egory of Amount Amount Comrent s
asserted (KD) | recomended
(KD

Loss of real property 41, 495 33,196(C ai m adj usted for maintenance. See paragraphs 89 to 96
of the report.

Loss of cash 23,134 23,134|C aimawarded in full. See paragraphs 97 to 113 of the
report.

Paynent or relief to 227,788 227,788|Claimreclassified to payment or relief to others and | oss

ot hers of profits. Caimawarded in full. See paragraphs 117 to
122 of the report.

Loss of profits 1,773,623 1,773,623[Original |oss of contracts claimreclassified to | oss of
profits. Oiginal |oss of business transaction claim
reclassified to |l oss of profits and other |o0ss not
categorised. Cdaimawarded in full. See paragraphs 123
to 135 of the report.

Bad debts 1,741, 505 Ofl nsuf ficient evidence to substantiate claim See
par agraphs 54 to 70 of the report.

Restart costs 50, 435 50, 435(Cl ai mawarded in full. See paragraphs 146 to 148 of the
report.

O her | oss not 5,871, 616 49, 359|For forei gn exchange | osses see paragraphs 32 to 53 of the

cat egori sed report. For cancell ed banknotes see paragraphs 27 to 31
of the report. For foreign office expenses see paragraphs
75 to 77 of the report. For sale of assets see paragraphs
23 to 26 of the report.

TOTAL 9, 729, 596 2,157,535

9G abed
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Cd ai mant's nane:

Reconmended awar ds for

Annex |1
third i nstal nent of "E4" clains

Reported by clai mant nane and category of |oss

Kuwai t | ndustri al

Projects Co

UNCC cl ai m nunber : 4003781
UNSEQ nunber : E- 00658
Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD)

Loss of tangible 4,529, 806 600, 000|Ori gi nal income producing property claim

property reclassified to | oss of tangi ble property. daim
adjusted to reflect Net Book Value, to reflect
wite-off in post-Iliberation accounts, for
depreci ation and proceeds for sale of assets. See
par agraphs 97 to 113 of the report.

TOTAL 4,529, 806 600, 000

Cl ai m preparati on 4,706 n. a. |Governing Council's determ nati on pending. See

costs

par agraph 164 of the report.
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Annex ||
Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: The Public Authority of Mnors Affairs

UNCC cl ai m nunber : 4003901

UNSEQ nunber : E- 00786

Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD

Loss of real property 366, 514 253,464|Claimreclassified to | oss of real property, and
profits. Caimadjusted for maintenance and
evidentiary shortcom ngs. See paragraphs 89 to 96 of
the report.

Loss of tangible 316, 335 221,434\ ai m adj usted for depreciation and failure to

property repair/replace. See paragraphs 97 to 113 of the
report.

Payment or relief to 10, 500 O|Original paynment or relief to others claimreclassified

ot hers to loss of profits. See paragraphs 117 to 122 of the
report.

Loss of profits 4,892,134 1,479, 433|Claimadjusted to reflect historical results. See
par agraphs 123 to 135 of the report.

Restart costs 39, 843 O|l nsuf ficient evidence to substantiate claim See
par agraphs 146 to 148 of the report.

O her | oss not 193, 969 O/Claimreclassified to payment or relief to others,

cat egori sed profits, restart costs and other |oss not categorised.
For pre-paid rent see paragraph 161 of the report.

TOTAL 5, 819, 295 1,954, 331

8G abed
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Annex |1

Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Commercial Facilities Conmpany

UNCC cl ai m nunber : 4004260

UNSEQ nunber : E- 01152

Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD)

Loss of real property 4,195 2,842|Cl ai m adj usted for mai ntenance. See paragraphs 89 to
96 of the report.

Loss of tangible 7,275 7,275|Claimreclassified to | oss of real property, tangible

property property and cash. Cdaimawarded in full. See
par agraphs 97 to 113 of the report.

Loss of cash 159, 000 0[Cl ai m adj usted. See paragraphs 105 to 109 of the
report.

Loss of profits 5,032, 000 1,674,651|C ai madjusted to reflect historical results and for
wi ndfall profits. See paragraphs 123 to 135 of the
report.

Bad debts 3, 308, 332 224, 052|Oiginal loss of contracts claimreclassified to bad
debts. Caimadjusted for evidentiary shortcom ngs.
See paragraphs 136 to 145 of the report.

TOTAL 8, 510, 802 1, 908, 820
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Annex ||
Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Kuwai t Fi nance House K S.C

UNCC cl ai m nunber : 4004275

UNSEQ nunber : E- 01167

Cat egory of | oss Anmount Anmount Conment s
asserted reconmended (KD)
(KD

Loss of real property 1, 951, 872 1, 268, 126|C ai m adj ust ed for mai ntenance, variations and
evidentiary shortcom ngs. See paragraphs 89 to 96 of
the report.

Loss of tangible 474,134 372,656|Claimreclassified to | oss of tangi ble property, stock

property cash, vehicles, incone-producing property, restart costs
and other | oss not categorised. Caimadjusted for
mai nt enance, depreciation, evidentiary shortcomnm ngs and
failure to repair/replace. See paragraphs 97 to 113 of
the report.

Loss of stock 4,384, 279 2,786, 160(I nsuf ficient evidence to substantiate goods in transit
claim Stock claimadjusted for evidentiary
short com ngs and obsol escence. See paragraphs 97 to 113
of the report.

Loss of cash 1, 645, 428 1, 607, 749|I nsufficient evidence to substantiate claimfor cash
hel d by non banki ng sector. Cash stolen from branches
and co-operative stores' cash awarded in full. See
par agraphs 97 to 113 of the report.

Loss of vehicles 1, 832 O|l nsuf ficient evidence to substantiate claim See
par agraphs 97 to 113 of the report.

Paynment or relief to 228,997 O|Original restart costs reclassified to paynment or relief

ot hers to others. |Insufficient evidence to substantiate claim
See paragraphs 117 to 122 of the report.

Loss of profits 37,490, 853 O[Original contracts and paynent or relief to others
clainms reclassified to loss of profits. See paragraph
132 of the report.

Bad debts 949, 562 O|l nsuf ficient evidence to substantiate claim See
par agraphs 136 to 145 of the report.

Restart costs 291, 833 291,833|Clai mawarded in full. See paragraphs 146 to 148 of the

report.
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O her | oss not 1, 383, 337 317,610/ aimreclassified to | oss of tangible property,

cat egori sed profits, restart costs and other |oss not categorised.
For cancel | ed banknotes see paragraphs 27 to 31 of the
report. For foreign currency contract see paragraphs 32
to 53 of the report. For losses in connection with PCS
proj ect see paragraphs 159 to 160 of the report.

TOTAL 48, 802, 127 6, 644, 134
Cl ai m preparation 24,835 n. a. |Governing Council's determ nati on pending. See
costs par agraph 164 of the report.

19 abed

9/000¢ /9¢ OV IS



Annex ||
Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: The Bank of Kuwait and the Mddle East K S.C

UNCC cl ai m nunber : 4004598

UNSEQ nunber : E- 01435

Cat egory of | oss Anmount Anmount Conment s
asserted reconmended (KD)
(KD

Loss of real property 644, 021 426, 268|Original loss of contracts claimreclassified to |oss
of real property, profits and restart costs. Oiginal
real property claimreclassified to | oss of real
property, tangible property, profits and restart costs.
Cl ai m adj usted for maintenance and evidentiary
shortcom ngs. See paragraphs 89 to 96 of the report.

Loss of tangible 587, 927 254,900|Claimreclassified to | oss of tangi ble property, stock,

property cash and other [ oss not categorised. d aim adjusted
for maintenance, depreciation, failure to
repair/replace and evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Loss of stock 75, 000 20, 625(Cl ai m adj usted for evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Loss of cash 941, 340 933, 234|C ai m adj usted for evidentiary shortconi ngs. See
par agraphs 97 to 113 of the report.

Paynment or relief to 932, 009 792,208|Claimreclassified to paynent or relief to others and

ot hers | oss of profits. Caimadjusted for evidentiary
shortcom ngs. See paragraphs 117 to 122 of the report.

Loss of profits 1, 424, 382 1,424, 382|Cl ai mawarded in full. See paragraphs 123 to 135 of
the report.

Restart costs 909, 705 244,491|C ai m adj usted for evidentiary shortcom ngs. See
par agraphs 146 to 148 of the report.

O her | oss not 6, 683, 937 O|l nsuf ficient evidence and causation to substantiate

cat egori sed claimfor inexperienced tellers. For cancelled
banknot es see paragraphs 27 to 31 of the report. For
sal e of assets see paragraphs 23 to 26 of the report.

TOTAL 12,198, 321 4,096, 108

29 abed
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Cl ai m preparation 49, 900 . |Governing Council's determni nation pending. See
costs par agraph 164 of the report.
I nt er est 1, 555, 362 . |Governing Council's determni nation pending. See

par agraph 163 of the report.

€9 abed
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Cd ai mant's nane:

Annex ||
Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

Jassim Al Wazzan Sons Genera

Tradi ng Conpany WL.L.

UNCC cl ai m nunber: 4004621
UNSEQ nunber : E- 01538
Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD

Loss of real property 674,579 539,859|Claimreclassified to |l oss of real property and tangible
property. Caimadjusted for maintenance, depreciation
and evidentiary shortcom ngs. See paragraphs 89 to 96
of the report.

Loss of tangible 393, 747 133,451 aimreclassified to | oss of tangible property, stock

property vehi cl es and cash.  aimadjusted for depreciation, for
mai nt enance and evi dentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Loss of stock 3, 864, 028 2,277,048|Cl ai m adj usted for obsol escence, evidentiary
shortcom ngs and stock build-up. See paragraphs 97 to
113 of the report.

Loss of cash 6, 183 2,391|Cl ai m adj usted for evidentiary shortcom ngs. See
par agraphs 97 to 113 of the report.

Loss of vehicles 72,837 37,600(Cl ai madjusted to reflect MV.V. Table values and for
evidentiary shortcom ngs. See paragraphs 97 to 113 of
the report.

Loss of profits 757, 825 353,352|Clai madjusted to reflect historical results and for
wi ndfall profits. See paragraphs 123 to 135 of the
report.

Bad debts 703, 025 Ol nsufficient evidence to substantiate claim See
par agraphs 136 to 145 of the report.

Restart costs 322, 301 32,187|Claimreclassified to restart costs and other |oss not

cat egori sed
short com ngs.

Cl ai madj usted for evidentiary
See paragraphs 146 to 148 of the report.
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9/000¢ /9¢ OV IS



O her | oss not 301, 229 260, 000|A ai m for cancel | ed banknotes awarded in full. See

cat egori sed par agraphs 27 to 31 of the report. |Insufficient

evi dence to substantiate claimfor key noney. For claim
for pre-paid rent see paragraph 161 of the report.

TOTAL 7,095, 754 3, 635, 888
C ai m preparation 6, 185 n. a. |Governing Council's determ nati on pending. See
costs paragraph 164 of the report.
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Annex ||
Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss
G ai mant's nane: Kuwai t | nsurance Conpany S. A K
UNCC cl ai m nunber: 4004702
UNSEQ nunber : E- 01594
Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD
Loss of contract 0 0|See paragraphs 82 to 88 of the report.
Loss of tangible 33, 220 33,220(C ai mawarded in full. See paragraphs 97 to 113 of the
property report.
Paynment or relief to 507, 839 507, 839|Cl ai mawarded in full. See paragraphs 117 to 122 of
ot hers the report.
Loss of profits 1, 885, 000 1, 885, 000|C ai m awarded in full. See paragraphs 123 to 135 of
the report.
Bad debts 254,546 O|l nsuf ficient evidence to substantiate claim See
par agraphs 136 to 145 of the report.
Restart costs 22,197 8, 006|Cl ai m adj usted for evidentiary shortcom ngs. See
par agraphs 146 to 148 of the report.
O her | oss not 315, 705 O|Original |oss of business transaction claim
cat egori sed reclasssified to other |oss not categorised.
I nsuf ficient evidence to substantiate claim See
par agraphs 23 to 26 of the report.
TOTAL 3, 018, 507 2,434,065
Cl ai m preparation 4, 605 n. a. |Governing Council's determ nati on pending. See
costs par agraph 164 of the report.
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Cd ai mant's nane:

Annex ||
Reconmended awards for third instalnent of "E4" clains
Reported by clai mant nane and category of |oss

Coast Investnent & Devel opment Co. K S.C. (d osed)

UNCC cl ai m nunber : 4004851
UNSEQ nunber : E- 01743
Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD)
Loss of profits 4,989, 609 1, 953,508|Cl ai m adj usted to reflect historical results. See
par agraphs 123 to 135 of the report.

TOTAL 4,989, 609 1, 953,508
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Annex ||
Recommended awards for third instal nent of "E4" clains
Reported by clai mant nane and category of |oss

G ai mant's nane: Kuwait | nvestnment Projects Conmpany K S.C

UNCC cl ai m nunber : 4004899

UNSEQ nunber : E- 01826

Cat egory of | oss Anmount Anmount Conment s
asserted (KD) recomended
(KD

Loss of profits 367,993 367,993|Oiginal claimfor paynent or relief to others and
restart costs reclassified to loss of profit. Caim
awarded in full. See paragraphs 123 to 135 of the
report.

Restart costs 473, 878 262,039|Caimreclassified to loss of profit and restart costs.
Caimadjusted to reflect anount of increnenta
expenses supported and for evidentiary shortcom ngs.
For London and Bahrai n expenses see paragraphs 75 to 77
of the report.

O her | oss not 3, 646, 355 O|Original |oss of business transaction reclassified to

cat egori sed ot her | oss not categorised. For claimfor sale of
assets see paragraphs 23 to 26 of the report.

I nsufficient evidence to support claimfor foreign
exchange | osses.

TOTAL 4, 488, 226 630, 032

Cl ai m preparati on 7,600 n. a. (Governing Council's determ nati on pending. See

costs par agraph 164 of the report.

I nt er est 595, 247 n. a. (Governing Council's determ nati on pending. See

par agraph 163 of the report.
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S/ AC. 26/ 2000/ 6
Page 69

Annex 111

Correction of first and second instal nent cl ai ns

(i) Correction of first instalnent claim

1. During the review of the fourth instalment of “E2” clains it becane
apparent that an “E2” clainmant, Swordsnan Australia (UNCC C ai m Nunber
4000017), had raised a claimfor |oss of goods in transit in respect of the
same subject matter as a goods in transit claimraised by Al Bahar and

Bardawi | for Private Material Co. WL.L. (“Al Bahar”) in the first

i nstal rent of “E4” clains.

2. Fol | owi ng correspondence with the Conmi ssion on this issue, and in
order to avoid a double recovery, A Bahar has agreed that the total anpunt

awarded to it in respect of such goods in transit claimbe deducted from
its total award.

3. The following table identifies the corrected claimaward for the
first instalment claimof A Bahar.

Table 1. First instalnment “E4” clains correction
Total claim Corrected
d ai mant nane UNC_C UNSEQ aw;ard report ed t ot al
cl ai m No. cl ai m No. in annex | claimaward
(US$) (US$)
Al Bahar and
Bardawi | for 4000758 E- 00092 959, 398 919, 758
Private Materi al
Co. WL.L.

(ii)

Correction of second instal ment clains

1. The [ oss of profit
dinars in annex ||

Kuwai t i

t he Second | nstal nent of
t he ampbunts recomended in United States dollars in annex |
The following table identifies the corrected total

States dollars for the two clains in the second instal ment.

“ E4n

d ai ns”

portion of two awards,
of the Panel’s “Report and Reconmendati ons on
(S/ AC. 26/ 1999/ 17),

correctly reported in

was omtted from
of that
claimawards in United

report.

Table 2. Second instalnent “E4” clainms corrections
Total claim Corrected
d ai mant nane UNC_C UNSEQ aw;ard report ed t ot al
cl ai m No. cl ai m No. in annex | claimaward
(US$) (US$)
Dashti & Sayegh
General Trading & | 4003305 E- 00168 2,343,529 2,591, 970
Contracting Co
Al - Far dous
Co- Operative 4000788 E- 00153 1, 286, 080 1,613,792
Soci ety




