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I ntroduction

1. The Governing Council of the United Nations Conpensation Comm ssion
(the “Commission”), at its twenty-first session in 1996, appointed the
present Panel of Commi ssioners, conposed of Messrs. Bernard Audit
(Chairman), José Maria Abascal and David D. Caron (the “Panel” or “E2
Panel ”) to review “E2” clainms. These clains were subnitted by non-Kuwaiti
corporations, public sector enterprises and other private legal entities
(excluding oil sector, construction/engineering, export guarantee/insurance
and environmental claimants). This report contains the Panel’s
recomendations to the Governing Council, pursuant to article 38(e) of the
“Provisional Rules for Cains Procedure” (the “Rules”), concerning the
fifth instal ment of “E2” clains.

2. The instal ment consists of 57 clains subnmtted by corporations
primarily operating in the banking and financial sectors. These clains
were selected by the secretariat of the Conm ssion (the “secretariat”) from
the “E2” clains on the basis of criteria established under the Rul es.

These criteria include (a) the date of filing with the Comm ssion, (b) the
claimant’ s type of business activity, and (c) the type of |oss clained.

The procedure used by the Panel in processing the clains is described in
section Il bel ow

3. The role and tasks of a panel of Conmi ssioners, the applicable | aw
and criteria, the liability of lraqg and a description of the applicable
evidentiary requirenents have been stated in detail in this Panel’s report

and recomendati ons concerning the first instalment of “E2" claims. 1/
Wthin this framework, three tasks have been entrusted to the Panel in the
present proceedings. First, the Panel nust deternine whether the various
types of losses alleged by claimants are, in principle, conpensable before
the Conmi ssion. Second, it nust verify whether the losses that are in
princi pl e conpensabl e have in fact been incurred by a given clai mant.
Third, it rmust value those | osses found to be conpensable and in fact
incurred. The inplenentation of these successive steps with regard to the
present instalment is described in sections Ill to V, followed by the
Panel ' s recomendati ons in section VI.
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l. OVERVI EW CF THE CLAI M5

4, The clai mants are non-Kuwaiti conpani es which were engaged in

banki ng, investnent activities, insurance and other financial services at
the time of lrag’ s invasion of Kuwait on 2 August 1990. 2/ Most claimants
made payments or ot herwi se extended credit, primarily to lraqi or Kuwaiti
parties, under lines of credit, loans, letters of credit, promi ssory notes
and guarantees. These clainmants allege that they did not receive nonies
due under the terns of these various financial contracts as a result of
Iraq’s invasion and occupation of Kuwait.

5. These and other claimants also allege that their business operations
in the Mddle East region sustained |osses as a result of Iraq’ s invasion
and occupation of Kuwait. Such |osses include decline in business, |osses
on the sale of assets, increased costs of operations, including salary and
term nation paynents, evacuation costs, and tangi ble property | osses.

6. The various types of |osses, as described by the clainmants, are
di scussed in greater detail in section IV bel ow
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1. PROCEDURAL MATTERS

7. Pursuant to article 16 of the Rules, the Executive Secretary of the
Conmi ssion reported the significant |egal and factual issues raised by the
clains in his twenty-seventh report dated 26 April 1999 (“article 16
report”). Pursuant to paragraph 3 of article 16, a nunber of Governments
i ncluding the Governnent of Iraq, subnmitted their information and views on
the Executive Secretary's report. These responses were transnitted to the
Panel pursuant to paragraph 1 of article 32 of the Rules and were
considered by the Panel in the course of its deliberations.

8. The secretariat nade a prelinminary assessnent of the clainms in order
to determ ne whether each claimnet the fornmal requirenents established by
the Governing Council in article 14 of the Rules. As provided by article
15 of the Rules, deficiencies identified were conmunicated to the claimnts
in order to give themthe opportunity to renedy those deficiencies.

9. G ven the large nunber of clains under review, the vol une of
supporting docunmentation submitted with the clains, and the conplexity of
the verification and valuation issues, the Panel nade use of expert advice
pursuant to article 36 of the Rules. This advice was provided by
accounting consultants (the “expert consultants”).

10. A prelimnary review of the clains was undertaken by the secretari at
in order to identify any additional information and docunentati on which

m ght assist the Panel in properly verifying and val uing the cl ains.
Pursuant to article 34 of the Rules, notifications were dispatched to the
claimants (“article 34 notifications”), in which claimnts were asked to
respond to a series of standard questions and to provide additiona
docunentation. The infornmation provided by the clainmants in response to
the article 34 notifications was al so considered by the Panel inits
determi nation of the clains.

11. The Panel conmenced its review of the clains in this instalnment on 13
Cct ober 1999, the date upon which the clains were presented to it by the
Executive Secretary pursuant to article 32 of the Rules.

12. In a procedural order dated 14 January 2000, the Panel instructed the
secretariat to transnmt to the Governnent of the Republic of Iraq the
docunents filed by five claimants for clains based on letters of credit

i ssued by Iraqi banks. Ilragq was invited to subnit its conments on such
docunentation and to respond to questions posed by the Panel by 17 July
2000. The Panel has transferred these claims to a future instalnent for a
final determ nation of their conpensability, as is further described in

par agraph 59, infra.

13. In verifying the clains, valuing the alleged | osses, and determ ning
the appropriate amount of conpensation, if any, the Panel al so considered
claimspecific reports prepared by the expert consultants under the Panel’s
supervi sion and gui dance. These reports were based upon docunents
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submitted by each clainmant, including their responses to the article 34
notifications. The Panel applied the procedures and methods described in
its previous reports in verifying and valuing the |osses alleged. 3/ \here
necessary, the Panel adapted these procedures and nmethods to take into
account the nature of the particular clainms in this instal ment.

14. Paragraph 3 of article 35 of the Rules provides that corporate clains
“must be supported by docunentary and other appropriate evidence sufficient
to denonstrate the circunstances and anmount of the claimed | oss”. The

Panel found that several clains, or portions thereof, were fundanentally
defective in that each claimant failed to submit documents other than a
claimformand a brief statement of claim The |ack of supporting evidence
was absol ute and prevented the Panel from understanding the |osses clained
and ascertaining whether such | osses were conpensable. For these reasons,
the Panel finds that such clains, or portions thereof, are not conpensable.
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I'11. LEGAL | SSUES

15. The clains in the present instalnent that are based on | oans,
guarantees and letters of credit raise new legal issues that are addressed
in this section. The clainms based on | oans include | oans that were not
tied to a particular underlying transaction (“general purpose” |oans) and

| oans that were expressly made to finance a particular project (“specific
purpose” loans). All of the general purpose |oans and sone of the specific
pur pose | oans were reschedul ed, a circunstance al so bearing on the Panel’s
anal ysi s.

16. In deciding whether it has jurisdiction over these clains, the Pane
nmust apply the findings in its first report in respect of the clause in
paragraph 16 of Security Council resolution 687 (1991), which excludes from
the jurisdiction of the Conmi ssion “the debts and obligations of Iraq
arising prior to 2 August 1990” (the “arising prior to” clause). |In that
report the Panel concluded, with reference to the construction and supply
clains before it, that when the perfornance giving rise to the debt had
been rendered by a clainmant nore than three nonths before Iraq’ s invasion
and occupation of Kuwait, that is, prior to 2 May 1990, a clai mbased on
paynment owed for such performance is to be considered as a debt or
obligation arising prior to Iraq’ s invasion and occupation of Kuwait and is
therefore outside the jurisdiction of the Conm ssion. 4/

17. In subsection A, below, the Panel considers the applicability of this
rule to the general purpose |oans that are before it; in subsection B
specific purpose |oans; in subsection C, reschedul ed | oans; in subsection
D, guarantees; in subsection E, letters of credit; and in subsection F,

refi nanci ng arrangenents.

A. Ceneral purpose | oans

18. Several clains under consideration are based on loans to Iraq
parties where the | oan agreenents did not state a particular purpose to

whi ch the funds were to be applied. The Panel gives consideration to the

i ssue as to when a borrower’s obligation under these | oans should be
considered to have arisen for the purpose of the “arising prior to” clause.

19. In response to the Conmission’s article 16 report that solicited
commrents on this issue, three Governnents put forward their views regarding
the application of the “arising prior to” clause. Two Governnents,

i ncluding the Governnent of Iraq, have taken the position that where the

cl ai mant - | ender di sbursed funds under a | oan agreenent before 2 August

1990, a clai mbased on non-paynent of the loan is not within the

Conmi ssion’s jurisdiction. The third Governnent expressed the view that
the Conmission’s jurisdiction should be based upon the date on which
repaynents under the | oan becane due and payable, relying on the difference
in the nature of the claimant’s perfornmance between a supply or
construction contract on the one hand, and a | oan contract on the other,
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and noting that generally the obligation to repay does not arise on the
date on which the nonies are made available to the debtor

20. In the course of its consideration of this issue and the views just
descri bed, the Panel deternmined that all of the general purpose | oans nade
to Iraqi parties in the present instalment are reschedul ed | oans. For the
reasons explained in subsection C, the circunstance of rescheduling in
itself places these | oans outside the jurisdiction of the Conmi ssion. The
Panel therefore does not find it necessary to determine the effect of the
application of the “arising prior to” clause to non-reschedul ed genera
purpose |l oans at this tinme and defers such consideration until a claim
squarely presents the issue.

B. Specific purpose |oans

21. Most | oan agreenents presented to the Panel in this instal ment either
specified the particular purpose for which the funds were provided or
designated a particular third-party supplier to whose account the funds
were to be directly transmitted. For instance, the funds were to be used
to pay a contractor in a construction contract, or to pay the seller of
goods in an inport transaction. |In addition, the |oan agreenments contai ned
extensive references to these underlying transactions; in fact, the
agreenents often conditioned the rel ease of the funds on the conpletion of
the underlying transaction or a particular part thereof, such as conpletion
by the contractor of a particular stage of the construction contract
project, or shipnment by the seller of the goods covered by the sales
contract. The Panel distinguishes such specific purpose |oans fromthe
general purpose |oans discussed above.

22. The Panel notes that the specific purpose |oans before it are paynent
mechani snms for the underlying transactions (construction, sale or other
provi sion of goods or services), and as such are intimately related to
them The Panel finds that the “arising prior to” clause nust be applied
to such intimately related transactions so that no part of an old debt
comes within the jurisdiction of the Conm ssion. Moreover, although the
Panel has before it clains by | enders based on the associated | oan, the
Panel notes that clains before other Panels, involving simlarly related
transactions, are brought instead by contractors and exporters. This
circunstance buttresses the need to consider such |oans and their
underlying transactions as a whole to avoid di sparate treatnent anong
claimants based on their position in the overall arrangenent. |In |ight of
t hese considerations, the Panel determines, with respect to the clains
under review, that the clainms based on an associ ated specific purpose |oan
nmust be subject to the sane jurisdictional criteria as those that apply to
the underlying transaction. Therefore, where the performance of the
underlying transaction was conpleted prior to 2 May 1990 and is, as such
outside the Comm ssion’s jurisdiction, the Panel finds that the associated
specific purpose |oan, even if payable after 2 May 1990, is likew se

out side the Conmi ssion’s jurisdiction
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C. Reschedul ed | oans

23. A nunber of clains under consideration are based on loans to Iraq
parties where the original terms of paynent were | ater renegotiated and
paynents were reschedul ed. The question for the Panel’s deternination is
the application of the “arising prior to” clause in the case of reschedul ed
| oans.

24. The Panel addressed the issue of rescheduling and other deferred
payment arrangenents in its first report. There it found that:

“The distortion of normal conditions in lraq s international trade
during the mid- to late 1980s resulting fromlraq s foreign debt was
also manifest in the fact that it no longer paid its then existing
debts on originally-contracted terns, but required defernents in order
to allowit the time needed to gather the funds necessary to nmake
paynents that became due and to clear debts that were overdue.” 5/

The Panel recogni zed that, under rescheduling agreenents, the old debt

m ght legally be regarded as new under applicable nunicipal |aw. However,
the Panel found that such rescheduling and other deferred paynent
arrangenents with Iraqgi debtors went to the heart of what the Security
Council described in resolution 687 (1991) as the debt of lraqg “arising
prior to 2 August 1990". 6/ Correspondingly, the Panel noted that the
Security Council did not intend that the Conpensati on Fund be used for the
paynment of creditors unpaid |ong before Iraq’ s invasion and occupation of
Kuwait. 7/ Therefore, the Panel concluded that the rescheduling of old and
overdue debts, regardless of their status under nunicipal |law, did not
render them “new debts for purposes of the “arising prior to” clause. 8/

25. The Panel determines that this reasoning |likewi se applies to
reschedul ed | oans, and, as a consequence, finds that clains based on such
loans are not within the jurisdiction of the Conmi ssion. 9/

D. GQuarant ees

26. In a number of the clains under review, the Central Bank of Iraq
acted as guarantor for |oans or other debts by an Iraqgi party, and

undert ook to pay any outstandi ng anount upon default by the debtor. These
clains require the Panel to address the question of when the guarantor’s
obligation arose for the purpose of the “arising prior to” clause.

27. The Panel recogni zes that under general principles of contract |aw
the undertaking of the guarantor is distinct fromthat of the debtor. The
Panel al so recogni zes, however, that for the clains under consideration the
two obligations are intimately related as the purpose of the guarantee is
to secure repaynent of the debt. Accordingly, when the debt arose prior to
2 May 1990, the guarantor’s obligation will |ikew se be considered to have
arisen prior to 2 May 1990 and is not within the jurisdiction of the

Conmi ssion. 10/
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E. Letters of credit

28. A nunber of clainmants are banks which paid the beneficiaries of
letters of credit issued by Iraqi banks to finance the purchase of goods by
Iraqi buyers. These claimants allege |osses arising fromthe failure of
the Iraqgi issuing banks to honour their reinbursenent obligations. 11/ The
question for determination by the Panel is when the obligation of the Iraq
i ssuing banks arose within the nmeaning of the “arising prior to” clause.

29. The Panel notes that the E2A Panel has previously considered the
closely related situation of clains brought by the beneficiary of a letter
of credit, that is, the exporter of goods in that case, rather than by the
payi ng bank. 12/ In the clains before the E2A Panel, the beneficiary-
exporter sought conpensation for the failure of the Iraqgi bank to honour a
letter of credit that it had issued to finance the purchase of goods

shi pped by the beneficiary-exporter to an lraqi inporter. 13/ For the

pur poses of the “arising prior to” clause, the E2A Panel found that it is
the exporter-claimant’s presentation of docunents, as specified in the
letter of credit, that conpletes its performance and triggers the issuing
bank’s obligation to honour the letter of credit. Consonant with this
Panel's findings inits first report, the E2A Panel concluded that an
exporter’s claimis within the Conmission’s jurisdiction only where the
docunents were presented on or after 2 May 1990 to the bank with which the
clai mant dealt. 14/ Further, to ensure that Iraq’ s old debt would not be
masked by unusually long or deferred payment terms, the E2A Panel added the
condition that the period between the shipnment of goods and the
presentation of docunents nust not have exceeded 21 days (that being
considered the normal period for the presentation of docunments after

shi pnent). 15/

30. This Panel |ikew se finds that the relationship of the letter of
credit to the underlying transaction should be consi dered when applying the
“arising prior to” clause to a claimbased on the letter of credit.
Accordingly, where the clainant is the paying bank, the Panel first |ooks
to the presentation of docunents to the issuing bank as constituting
performance by the claimant for purposes of the “arising prior to” clause.
16/ The Panel then | ooks at the date of the exporter’s shipnent of the
goods. This second inquiry elimnates the possibility that conpensation
will be paid for Iragq’s old debt and conforns to the purpose underlying a
letter of credit, which is to provide paynent for the goods to the seller
Therefore, for a paying bank’s claimto be within the Conmi ssion’s
jurisdiction, the claimant bank nust have presented the docunents to the

i ssuing bank after 2 May 1990, and the period between the shipnent and the
presentation of docunents nust not have exceeded 21 days.

F. Refinancing arrangenents

31. Several clains involve agreenments concl uded between 1986 and May 1990
in which the claimant banks and Iraqi borrowers agreed to refinance various
anounts originally due between 1986 and 1988. The unpaid anpbunts arose
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fromprom ssory notes issued by an Ilraqi party, fromletters of credit

i ssued by an Iraqgi bank and paid to the beneficiary by the claimnt bank
or fromoverdrafts provided by the clainmant bank to an Iraqi bank. Under
the ternms of the refinancing arrangenents, sone paynments were not due unti
after 2 August 1990.

32. The Panel determines that these “refinancing” transactions are nerely
t he repackagi ng and rescheduling of old and overdue debts. As such, the
reasoning that applies to reschedul ed | oans (as set forth in paragraphs 24
and 25) likewi se applies here. The Panel therefore finds that clains based
on the refinancing of such old and overdue debts are not within the

Conmi ssion’s jurisdiction
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I'V. REVIEWOF THE CLAI M5 PRESENTED

33. The Panel now reviews the clains before it. After first describing
the circunstances giving rise to the clains, the Panel considers whether
the | osses alleged are conpensable in principle. The clains raise |ega

i ssues addressed in previous reports of this and other panels of the

Conmi ssion, as well as those new issues discussed in the preceding section
In dealing with the forner, the Panel will elaborate on these earlier
findings to the extent required in the present instalnent. Since the
clains under review raise a wide variety of |osses that the clainmants have
presented in different ways, the Panel has re-categorized certain of the

| o0sses to ensure consistency in its analysis and transparency in its
present ation.

34. Except where otherwi se noted, in this section the Panel only
addresses the issue of conpensability of the various clains as a nmatter of
principle. The Panel’s valuation of the conpensable clains is reflected in
annex |1

A. Contracts involving lraqgi parties

35. In this section, the Panel addresses clainms by banks and fi nanci al
institutions which provided financing to Iraqi borrowers, public or
private, in the formof lines of credit, loans, letters of credit,

prom ssory notes and refinancing arrangenents. 17/ These clains are
consequently divided according to the nature of the transactions.

1. Loans
(a) Reschedul ed | oans
(1) Cl ai ns description
36. Four claimants were nmenbers of a syndicate, a group of |ender banks,

whi ch nade two separate, general purpose |loans to Rafidain Bank of Iraqg in
1983 and 1985. The Central Bank of Iraq guaranteed both syndicated | oans.

37. The first syndicated | oan of USD 500 million was nmade to Rafidain
Bank on 28 March 1983 by a group of lenders that included all four
claimants. The original |oan agreenent called for Rafidain Bank to repay
the loan in seven nmonthly instal nents between 29 March 1985 and 29 March
1988.

38. A first rescheduling of the loan occurred in 1987; a second one took
place on 1 March 1990, after Rafidain Bank failed to pay instalnents due in
March and Septenmber 1989. The second rescheduling agreenment called for
Rafidain Bank to repay the loan in a series of instal ments between 28
February 1990 and 29 Decenber 1993. The clainmant alleges that Rafidain
Bank paid the instalments due in February 1990 and June 1990, but that it
failed to pay the instal nent due in Decenber 1990 or any instal nents
thereafter.
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39. Two of the sane four banks participated in a syndicate which nade a
second | oan of USD 500 million to Rafidain Bank on 25 October 1985. The

| oan agreenent provided that Rafidain Bank would repay the loan in seven
equal instalnments from 25 October 1987 to 25 Cctober 1990. The parties
reschedul ed the I oan on 1 Novenber 1987 after the first instal nent had
fallen due and was not paid. Rafidain Bank paid the first four instalnments
that fell due in 1989, but failed to pay the instal nent due in Cctober 1990
and the remining instal ments.

(ii) Conpensability

40. The cl ai ns descri bed above are based on | oans and associ at ed
guarantees that were renegotiated and reschedul ed prior to 2 August 1990.
For reasons expl ained in paragraphs 24 and 25 above, such reschedul ed debt
is considered to be old for purposes of the “arising prior to” clause. The
Panel finds that the obligations of the Iragi borrowers with respect to
these | oans arose, within the nmeaning of Security Council resolution 687
(1991), prior to 2 August 1990, and are therefore outside the Comr ssion’s
jurisdiction.

41. For the reasons expl ained in paragraph 27, the associ ated guarant ees
are to be considered on the sane basis as the original |oans.
Consequently, they also are outside the Commission’s jurisdiction

(b) Speci fic purpose loans for construction projects

(1) Cl ai ns description

42, Two cl ai mant banks based in Germany provided financing to Iraq
enterprises (hereafter “enployers”) for the paynment of contractors in
conjunction with various construction projects in Iraq. The original |oans
were concl uded between 1983 and 1985, and were guaranteed by the Centra
Bank of Iraq. The claimants al so nade several additional |oans to the

enpl oyers between 1984 and 1989 pursuant to suppl enental agreenents. Under
the agreenents, the | oan proceeds were to be credited to the accounts of
the contractors following the presentation of certain docunents to the

cl ai mant banks, including performance certificates evidencing the
contractors’ progress in conpleting the projects. Based on the evidence
submitted by the claimants, it appears that performance certificates were
presented for work perforned through 1989.

43. The enployers failed to pay instalnents due on the agreenments between
1985 and 1987. As a result of negotiations between the enployers, the
clainmants and their respective governments, “prolongation” agreenents were
concl uded between 1987 and 1989. These agreenents deferred the anmounts due
under the | oan agreenents and provided for repaynent of the outstanding

bal ance in a series of instal nents payabl e between October 1987 and

Sept enmber 1991. The enpl oyers generally failed to nake any further
payments after 1989, although one claimant received paynments in 1990
pursuant to an oil barter arrangenent.
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44, Anot her cl ai mant bank, based in Egypt, was part of a syndicate of
banks whi ch provided financing for confirmation by a European bank of a
letter of credit issued by Rafidain Bank in 1983 in connection with a
construction project. Although the European bank made the required
payments to the beneficiary, Rafidain Bank failed to reinburse the
syndicate on the agreed dates in 1986. In 1986 the parties reschedul ed
Rafi dain Bank’s repaynents to fall due in instal ments between 1989 and
1992. Rafidain Bank failed to nake any paynents after May 1989.

(ii) Conpensability

45. Wth respect to the clains under review, the Panel finds that the

| oans and associ ated guarantees are intimately related to transactions that
were perforned prior to 2 May 1990. As regards the clains described in
par agraphs 42 and 43, this interrelationship is evidenced by the required
presentation of performance certificates as a condition for disbursenents
under the loan and by the stipulation that such disbursenents be credited
directly to the account of the contractor. As regards the claimdescribed
in paragraph 44, the loan was intimately related to a letter of credit

i ssued specifically for the construction project. In all these instances,
the contractor conpl eted performance of the underlying contract prior to 2
May 1990. For the reasons set forth in paragraph 22, the Panel finds that
the cl ains based on these transacti ons are outside the Comrission’s
jurisdiction under the “arising prior to” clause. 18/ The associ ated
guarantees are considered on the sane basis as the | oans guaranteed, and
consequently the clains based on these guarantees also are outside the
Conmi ssion’s jurisdiction

(c) Speci fic purpose |oans for the purchase of goods

(1) Cl ai ns description

46. Three claimants provided financing for goods purchased by Iraq
buyers.
47. One claimant, a German bank, made a loan to an lIraqi buyer in

February 1988 to finance the latter’s purchase of goods froma Gernan
exporter which were shipped in March 1988. Disbursenments under the |oan
were to be nade to the exporter’s account upon presentation of a
certificate of shipnent by the exporter. The |oan agreenent called for the
Iraqgi buyer to repay the loan in instalnents from Septenber 1988 to March
1991. The clainmant states that it paid the exporter, but that the Iraq
buyer failed to nake the instal mnent paynments due under the |oan after

Sept enber 1988.

48. Anot her cl ai mant bank, based in Egypt, participated in a syndicate
whi ch provided funds to a bank that confirned a letter of credit issued by
the Central Bank of lIrag. The letter of credit, which financed the
purchase of goods by an Iraqi state enterprise, called for the Central Bank
of Iraq to reinburse the confirm ng bank 540 days after the date of the
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exporter’s shipment of the goods. The exporter shipped the goods in 1985.
The Central Bank of lraq allegedly failed to rei nburse the confirm ng bank
when the principal anmount fell due in 1987. Under the separate 1985
agreenment between the confirm ng bank and the syndicate, the confirning
bank was to forward to the syndicate any rei nbursement paynments that it
received fromthe Central Bank of Iragq. The claimant now seeks
conmpensation for its share of the anobunt unpaid by the Central Bank of

I raqg.

49. The sane Egyptian bank al so provided a guarantee in 1986 to a
confirmng bank with reference to the latter’'s obligation to pay drafts
drawn by an exporter on several letters of credit issued by Rafidain Bank
When Rafidain Bank failed to pay the exporter’s drafts as they matured in
1986, the clainmant reinbursed the confirm ng bank, pursuant to the
guarantee agreenent. Al though no specific repaynent schedul e was

establi shed, Rafidain Bank nade partial paynents to reinburse the clai mant
bet ween 1986 and 3 May 1990. The claimant alleges, however, that Rafidain
Bank failed to reinburse it fully, and now seeks the bal ance due.

50. The third claimant, a United States supplier, is the successor in
interest of an export credit insurer which had reinbursed a paying bank in
Bahrain for its payments to exporters (including the claimnt) in respect
of goods shipped to Iraq between 1988 and March 1990. The Bahraini bank
made the paynents pursuant to a line of credit established in 1987 and 1989
in favour of Rafidain Bank, which had issued the letters of credit in
favour of the exporters. Rafidain Bank was to repay the Bahraini bank in
instal nents due one to three years after the dates of shipnent, which took
pl ace between June 1988 and March 1990. Rafidain Bank allegedly failed to
pay instalnents that fell due in Septenber 1990 and thereafter.

(ii) Compensability

51. As evidenced by the provisions of the relevant |oan agreenents, each
of the described | oans was a paynent nmechanismto finance the purchase of
goods by an lraqi party. |In the case of the German bank, the

interrel ationship between the | oan and the underlying sales transaction is
further evidenced by the fact that disbursenents were to be made directly
to the account of the exporter. |In the case of the Egyptian bank, there
are various references in the syndicate agreenment to the specific sales
transaction; for exanple, the date of repaynent by the Central Bank of Iraq
was tied to the date of shipnent of the goods. Sinmilarly, the guarantee by
the Egyptian bank to a confirmng bank relates to letters of credit issued
for the shipment of goods. |In the case of the North American trading
conpany, the line of credit agreenent identifies a particular supplier as
the beneficiary of each letter of credit.

52. Accordingly, for the reasons stated in paragraph 22, in order to
determ ne whether these clains are within the Conmmi ssion’s jurisdiction
under the “arising prior to” clause, the Panel |ooks to the date of
performance of the underlying transaction that was the subject of the Ioan
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that is, the date of shipnment of the goods. In each case, the goods were
shi pped well before 2 May 1990. The Panel therefore finds that the clains
are based on debts or obligations of Iraq that arose, within the neaning of
Security Council resolution 687 (1991), prior to 2 August 1990 and are
therefore outside the Conmmi ssion’s jurisdiction

(d) Speci fic purpose loans for financing the purchase of shares

53. One claimant is a bank based in Egypt of which Rafidain Bank is a
shareholder. In 1985 and 1986, the claimant increased its capital stock
and its sharehol ders participated in the increase to the extent of their
proportional share. To fund Rafidain Bank’s participation in the capital
increase, in 1986 the claimant granted to Rafidain Bank two interbank
deposits of USD 10 million each. The funds were to be repaid by Rafidain
Bank within five years in equal sem -annual instal nents conmencing in 1988.
Rafidain Bank paid the instal nents due in 1988 and 1989, but failed to pay
the full instalment in June 1990 and all instalments thereafter

54. The Panel finds that the specific purpose of the | oan nmade by the
clainmant was to finance a transaction conpleted in 1985 and 1986, nanely
Rafi dai n Bank’s purchase of the newly issued shares. For the reasons
described in paragraph 22 above, since the underlying transaction was
completed prior to 2 May 1990, the Panel finds that the obligations of the
Iraqi borrower arose, within the meaning of Security Council resolution 687
(1991), prior to 2 August 1990 and therefore the claimis outside the

Conmi ssion’s jurisdiction

2. Letters of credit

(a) Clai ns description

55. El even clai mants are banks which paid exporters, nmainly between 1988
and July 1990, pursuant to a nunber of letters of credit issued by the
Central Bank of Irag and two Iragi banks, Rafidain Bank and Rasheed Bank
The credits were issued to finance the purchase of goods by Iraq

importers. The goods were shipped between 1988 and July 1990 under paynent
terns ranging from paynent upon delivery to paynent two years fromthe date
of the shipnent.

56. The cl ai mant banks each allege that they paid the exporters upon the
exporters’ shipnment of the goods and presentation of the required
docunents. Although the Iraqi issuing banks were obliged to reinburse the
cl ai mant banks upon the latter’s paynent to the exporters, the clainants
all ege that the Iraqi banks failed to do so.

(b) Conpensability

57. For the reasons stated in paragraphs 29 to 30, in order to determnne
whet her the clains by the paying banks are within the Conmi ssion’s
jurisdiction under the “arising prior to” clause, the Panel |ooks to the
date that the claimant presented the documents to the issuing bank, 19/ as
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well as to the date of performance of the underlying transaction, that is,
the date of shipnent of the goods.

58. In sone instances, the record does not provide sufficient evidence of
the relevant facts regarding the particular transactions under review and
therefore no recommendati on regardi ng conpensati on can be made. Were
sufficient evidence is present, the Panel finds that the renaining
transactions in six of the eleven clains concern paynents nade in respect
of shipments by the exporter that took place nore than 21 days before 2 My
1990. 20/ Consequently, these claims are outside the Conmission’s
jurisdiction.

59. The other five clains include paynents relating to shipnents nade
within 21 days prior to 2 May 1990. |In a procedural order dated 14 January
2000, the Panel instructed the secretariat to transnmt to the Governnent of
the Republic of Iraq the claimfiles relating to these five clains,
together with a number of specific factual questions. |Iraq was invited to
submit its comments and responses by 17 July 2000. The Panel has
transferred these clains to a future instalnment for a final determnation
of their conpensability.

3. Refinancing arrangenents

(a) Cl ai ns description

60. Five claimants variously allege that they paid letters of credit

i ssued by Rafidain Bank, provided overdrafts to Rafidain Bank, or purchased
promi ssory notes issued by Iraqi entities and guaranteed by Rafidain Bank
Repaynents on these transactions from Rafidain Bank were originally due

bet ween 1986 and 1988.

61. Bet ween 1986 and 15 May 1990, each of the clainmants and Rafidai n Bank
entered into a refinancing agreement after Rafidain Bank failed to pay the
anounts when due. Under the refinancing agreenents, the outstanding
anounts on the letters of credit, overdrafts, or promissory notes were to
be repaid by Rafidain Bank in instalnents falling due between 1987 and
1993. A guarantee fromthe Central Bank of Iraq supported nost of the
refinanci ng agreenents. Rafidain Bank stopped maki ng paynents under four
of the five refinancing agreements by 1989. Wth respect to the fifth one,
signed in May 1990, Rafidain Bank did not pay the instal nents due after
July 1990.

(b) Conpensability

62. For the reasons stated in paragraph 32, the Panel finds that the

| oans in the precedi ng paragraph represent the repackagi ng and rescheduling
of overdue debts that originated before Iraq’s invasion of Kuwait. As
such, the clains are based on debts and obligations of Iraq that arose,
within the neaning of Security Council resolution 687 (1991), prior to 2
August 1990 and are therefore outside the Commission’s jurisdiction. For
the reasons explained in paragraph 27, the Panel finds that clains based on
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the associ ated guarantees are consi dered on the sane basis and consequently
al so are outside the Commission's jurisdiction

4. Prom ssory notes

63. Two cl ai mants are banks whi ch purchased promni ssory notes issued by
Iraqi conpani es between 1983 and January 1988. The notes originally had
been issued in favour of non-lraqgi suppliers of goods or services in
conjunction with construction projects in lraq; and they were guaranteed by
the Central Bank of lIrag. Both clainmant banks purchased the prom ssory
notes before their maturity dates. The Iraqi issuers allegedly did not pay
the promi ssory notes when they fell due, between 1988 and April 1990.

64. The Panel finds that these prom ssory notes were issued for paynent
of work perforned before 2 May 1990. The Panel notes that the “E1” Pane
and the “E3” Panel both have concluded that where promi ssory notes were

i ssued for paynent of work that was perfornmed prior to 2 May 1990, clains
based on the notes constitute debts or obligations of Iraq that arose,
within the neaning of Security Council resolution 687 (1991), prior to 2
August 1990, and are outside the Conmission’s jurisdiction. 21/ This Pane
concurs in this view and, accordingly, it concludes that these clains are
outside the Conmission’s jurisdiction. For the reasons explained in

par agraph 27, the Panel finds that clains based on the associated
guarantees are to be considered on the sane basis and consequently also are
out side the Conmmi ssion’s jurisdiction

5. Uncol |l ected debts

65. One clai mant which issues credit cards seeks conpensation for the
unpai d charges of Iraqi parties that were not settled after Iraq’' s invasion
of Kuwait.

66. The Panel’s review of the claimfile reveals that the goods and
services underlying the unpaid credit card charges of lraqi parties were
provided within 90 days prior to Iraq’' s invasion and occupati on of Kuwait,
and therefore are not barred fromthe Conmi ssion’s jurisdiction by the
“arising prior to” clause. Moreover, the Panel finds that these debts al
fell due before the end of the conpensable period for Iraq, i.e. before 2
August 1991, and therefore the claimis conpensable in principle. 22/

B. Contracts involving Kuwaiti parties

1. Loans

67. Four claimants provided | oans, respectively, to Kuwaiti individuals,
Kuwai ti conpani es, and individuals of Indian nationality doing business in
Kuwait. The clainmants assert that, as a result of lraqg s invasion and
occupation of Kuwait, they did not receive paynents due under the | oans.
The clains involve different circunstances of non-paynent, which are
descri bed separately hereafter.
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(a) Al |l eged di scharge during period of occupation

(1) Cl ai ns description

68. One clai mant bank nmade three separate |oans (hereinafter referred to
as “Loan 1,” “Loan 2,” and “Loan 3") between 1988 and June 1990 to two
borrowers of Indian nationality who were doing business in Kuwait. The
moni es under all three | oans had been di sbursed; two | oans were to be
repaid in Kuwaiti dinars, and the other in United States dollars, at
various repaynent dates ranging from January 1989 to April 1992. As
collateral for the three I oans, the claimant obtained security interests in
bank deposits of the two borrowers in India.

69. While the claimant’s branch office in Kuwait was under the control of
Iraqi forces in Novenmber and Decenber 1990, and after lraqi authorities had
wi t hdrawn Kuwaiti currency fromcircul ation and placed any debts
denonminated in that currency on a par with the Iraqgi dinar, 23/ the two
borrowers repaid Loan 1 and Loan 3 (both past due instal ments and al

future instalments) in lraqi dinars to the claimnt’s branch office. In
addition, the borrowers secured fromthe Iraqi authorities, then in contro
of the claimant’s Kuwait branch office, certificates releasing the
borrowers fromfurther liability on those two | oans. Loan 2 was not repaid
in lragi dinars or any other currency.

70. Following the liberation of Kuwait, the claimant filed separate
actions in Kuwait against the two borrowers to recover the principal and
interest due on the three | oans, challenging the paynents nade by the
borrowers in Iraqi dinars. As regards Loan 1, a judgenent in the
claimant’s favour was entered by a Kuwaiti court and was upheld on appeal
but the claimant has been unable to execute on this judgenent. 24/ An
injunction froman Indian court obtained by both borrowers prevents the
clai mant bank fromenforcing its security interest over the borrowers’
deposits that served as collateral for each of the three loans. |n 1997
the claimant entered into a settlenent agreement with respect to Loan 3,
but seeks the difference between the settlenment and the unpai d anmount.

(ii) Conpensability

71. In respect of Loan 1 and Loan 3, the Panel finds that the claimant’s
| osses were directly caused by the actions of Iraqi officials in connection
with Iraq’ s invasion and occupation, within the neaning of Governing
Council decision 7. 25/ Such actions included the takeover of the
claimant’s branch in Kuwait, the forced deval uation of debts denominated in
Kuwai ti dinars, and, specifically, the issuance of the certificates of

rel ease of the borrowers’ liability on the loans. 26/ Accordingly, the
claimant’s | osses arising fromLoan 1 and Loan 3 are conpensable in
principle. The Panel further finds that under the circunstances of this
claim the claimant’s settl enment agreenent regarding Loan 3 is in principle
an act in mtigation of its |l oss, and does not preclude a claimfor the
remai ni ng bal ance. 27/
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72. Wth respect to Loan 2, the facts indicate that the claimant’s

al l eged | osses were not directly caused by the actions of Iraqi officials
in connection with Iraq’'s invasion and occupation. Unlike Loan 1 and Loan
3, no certificate of rel ease was issued by Iraqi officials for Loan 2, nor
was paynment made while the claimant’s branch was under the control of the
Iraqi forces. Thus the claimant’s |loss was directly caused by the
borrower’s failure to repay the loan and the claimant’s inability to
enforce its security interest due to the injunction issued by the court in
India. Accordingly, this claimis not conpensable before this Conm ssion

(b) Alleged inability to repay

(i) dains description

73. One cl ai mant bank nade several |oans between 1987 and April 1990 to a
Kuwai ti tradi ng conpany. Another claimant nmade one |oan to the same
borrower in Septenber 1989. Both claimants allege that the Kuwaiti

borrower did not nake paynents after 2 August 1990 because its prem ses and
ot her assets were damaged or destroyed during Iraq s invasion and
occupati on of Kuwait.

74. A third claimant is a construction conpany which had nade available a
credit in 1987 to a related conpany operating in Kuwait. Disbursenments
were made in 1990 to finance the purchase of nachinery by the Kuwaiti party
froma third party. The clainmant alleges that all of the borrowers

equi prent, machi nery and plant were destroyed, and that the borrower ceased
to exi st as a consequence of Iraq s invasion and occupation of Kuwait.

(ii) Conpensability

75. The Panel recalls the deternmination in its first report that

par agraph 10 of Governing Council decision 9, regarding |osses suffered in
connection with contracts to which Irag was not a party, requires claimnts
seeki ng conpensation for the non-paynment of anpbunts owed by Kuwaiti parties
to “provide specific proof that the failure to performwas the direct
result of Iraq' s invasion and occupation of Kuwait.” 28/ O her panels of
the Conmi ssion have concurred in this determnation. 29/ The Panel has
further noted that the failure of the Kuwaiti party to pay anounts owed
“should not, for exanple, stemfroma debtor’s econonic decision to use its
avai l abl e resources to ends other than discharging its contractua
obligation, for such an independent decision would be the direct cause of
the non-paynent” rather than Iraq’ s invasion and occupati on of Kuwait. 30/
The Panel reiterates that it is not sufficient for a claimant nerely to

all ege that the Kuwaiti party was adversely affected by Iraq s invasion and
occupation. The clainmant nust provide specific evidence to denonstrate
that the Kuwaiti party’s inability to pay the debt was a direct result of
Iraq’s invasion and occupation of Kuwait.

76. Wth reference to the present clainms, the Panel finds the foll ow ng.
The first two claimants have not provided the requisite evidence and
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therefore the | osses alleged are not conpensable. The third clainmant has
provi ded sufficient evidence indicating that the Kuwaiti debtor ceased to
exist as a direct result of Iraq’ s invasion and occupation of Kuwait.
Consequently, the Panel concludes that this claimis conpensable in
princi pl e.

2. Letters of credit

77. Three claimants are banks which paid letters of credit issued by
Kuwai ti banks between February and June 1990 to finance the purchase of
goods by Kuwaiti buyers. According to the claimants, the exporters shipped
the goods in June and July 1990, respectively, but delivery to the Kuwaiti
buyer was prevented by Iraq s invasion and occupation of Kuwait. The
claimants all ege various reasons for their failure to receive full or
partial reinbursenent fromthe Kuwaiti issuing bank, as described
hereafter.

(a) I npossibility to deliver the goods

78. Two of the clainmants allege that, follow ng the dispatch of the goods
and paynent to the exporter, paynent requests could not be sent to or acted
upon by the Kuwaiti issuing bank and that goods could not be delivered to
the Kuwaiti buyer due to lIraq’ s occupation of Kuwait. To avoid further

| osses, both clai mant banks took possession of the goods and resold themto
the exporters at a lower price. The clainmants sought reinbursenent from
the Kuwaiti issuing bank for the difference between the anount paid on the
letter of credit and that recouped through the re-sale of the goods, but
the Kuwaiti banks did not grant their request.

79. The Panel finds that the claimants’ inability to receive paynents
fromthe Kuwaiti issuing bank was directly caused by the invasion and
occupation of Kuwait. 31/ The Panel further finds that the claimants acted
reasonably and in good faith to mtigate their | osses by reselling the
goods. The Panel therefore concludes that the clains are conpensable in
princi pl e.

(b) Non- conpl yi ng docunent s

80. One claimant bank states that the Kuwaiti issuing bank of a letter of
credit refused to authorise paynment to the exporter on the basis that the
docunents presented by the exporter in July 1990 did not conformto the
requirenents of the letter of credit. The claimant bank subsequently
secured payment in March 1991 fromthe Kuwaiti bank’s New York branch and
paid the exporter, but the funds transfer was |ater reversed as not
actually authorised by the Kuwaiti bank. At that point, the clainmant tried
to exercise its security interest over the goods, but discovered that the
goods had been lost during Iraq s invasion and occupation while they were
stored at the Port of Kuwait.

81. Gven the justified refusal of payment fromthe Kuwaiti issuing bank
based upon the non-conformty of the docunents and the fact that the goods
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had al ready been lost at the tinme of paynent, the Panel finds that the
claimant’s paynent to the exporter was at its own risk. The Pane
therefore finds that the claimant’s loss is not a direct result of Iraq's
i nvasi on and occupation of Kuwait.

3. Uncol |l ected debts

(a) Cl ai ns description

82. Six claimants are either banks, private |enders, or issuers of credit
cards or traveller’s cheques whi ch seek conpensation for unpaid amounts due
fromKuwaiti parties under various types of transactions. These
transactions include standby letters of credit, financing agreenents for

t he purchase of goods by Kuwaiti buyers, fees for services and nachi nery,
credit card charges and the outstandi ng bal ance on the account of a selling
agent of traveller’s cheques.

(b) Conpensability

83. The Panel finds that these six clains are to be eval uated under the
standard of paragraph 10 of Governing Council decision 9, regarding | osses
suffered in relation to contracts to which Irag was not a party, as

descri bed above in paragraph 75.

84. Wth reference to the present clainms, the Panel finds that three of
the clai mants have provided sufficient evidence with respect to all their
debtors to denonstrate that the non-paynent of the debts in question was a
direct result of Iraq s invasion and occupation of Kuwait. A fourth

cl ai mant has nade such a showing with respect to one of its debtors. These
clains therefore are conmpensable in principle. Specifically, three of the
clai mants have shown to the satisfaction of the Panel that the Kuwaiti
debtor did not resune operations as a direct result of Iraq s invasion and
occupation. A fourth claimnt has provided specific proof that Iraq s

i nvasi on and occupation directly caused the debtor’s failure to perform

85. The renmaining claimants have failed to prove that the Kuwaiti party’s
failure to performwas directly caused by Iraq s invasion and occupation of
Kuwai t, such as evidence that the Kuwaiti borrower, for exanple, was
render ed bankrupt, insolvent, or ceased to exist as a result of the

i nvasi on and occupation of Kuwait.

C. Oher contract-rel ated | osses

1. Traveller’s cheques

(a) Travel l er’s cheques | ost or stolen in Kuwait

(1) Cl ai ns description

86. Three claimants are issuers of traveller’s cheques which regularly
sent cheques to their selling agents or correspondent banks in Kuwait. The
claimants allege that cheques were lost or stolen while in the possession
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of the selling agents in Kuwait during the period of Iraq' s occupation of
Kuwait. The claimants state that the cheques are cash equival ents and that
they are under an obligation to pay cheques that are accepted by third
parties and presented for payment. These claimants seek conpensation for
various types of |osses, which are described bel ow.

87. For the nobst part, the claimnts seek conpensation for paynents that
they have already nmade on the lost or stolen traveller’s cheques. 32/ The
claimants al so seek conpensation for ambunts that they may have to pay at
some time in the future. The claimants allege that they may have to nake
paynents on cheques that are still missing, if they are presented for
paynment in the future. One claimant rejected some requests for paynents
made by encashi ng banks or agents because it identified the cheques as | ost
or stolen, but clains on the basis that the cheques nay be presented again
for paynent.

88. These claimants al so seek conpensation for related | osses, including

i ncreased costs and lost profits arising fromthe | oss of the cheques.
Clains for increased costs include, for exanple, the cost of reprinting new
cheques to replace the stolen ones, staff and auditing costs to identify
the | ost cheques, and settlenent cheques returned by other banks because of
frozen Kuwaiti accounts and associ ated collection fees.

89. Finally, one of the claimnts seeks conpensation both for the actua

| oss of profit that it would have earned on the stolen traveller’s cheques
and the anticipated profit on the funds used as paynent to cover the stolen
travel l er’s cheques.

(ii) Conpensability

90. The Panel finds that the clainmants’ paynents of traveller’s cheques
that were lost or stolen in Kuwait constitute a loss directly caused by
Iraq’s invasion and occupation of Kuwait. Such clains are conpensable in
princi pl e.

91. Wth respect to lost traveller’s cheques that are still outstanding,
the Panel finds that a loss, albeit a future one, is conpensable if it is

certain. The claimants have not provided sufficient evidence to establish
that they will sustain an actual |oss at sonme point. The Panel therefore

finds that these portions of the clains are not conpensable.

92. As regards lost or stolen traveller’s cheques that were presented to
the claimant’s agents but that the claimnt refused to pay, the Panel finds
that the claimnt has not suffered an actual |oss. Moreover, the clainmant
has not established that it would have to honour the cheques if they were
presented again for paynent. Therefore, this portion of the claimis not
conpensabl e.

93. As regards the clains for increased costs, including nitigation
expenses incurred by the claimants in respect of the lost or stolen
traveller’s cheques, the Panel finds that they are | osses directly arising
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fromlraq s invasion and occupation of Kuwait and are conpensable in
princi pl e.

94. Finally, with respect to the claimfor the loss of profits that the
cl ai mant woul d have earned on the stolen traveller’s cheques, the Pane
finds that these | osses are conpensable in principle. 33/

(b) Traveller’'s cheques lost in transit

95. One cl ai mant bank based in Egypt, as part of its normal course of
busi ness, paid its nmerchant custoners in 1985 for traveller’s cheques

i ssued by Rafidain Bank. To obtain reinbursenent from Rafidain Bank, the
cl ai mant sent the cheques in 1985 for collection from Rafidain Bank. The
cheques were lost while in transit and the claimant, alleging that it was
not reinbursed by Rafidain Bank, now seeks conpensation for the sums paid
to its custoners.

96. The Panel notes that the clainmant’s all eged damages occurred in 1985,
when the cheques were | ost while being sent for collection from Rafidain
Bank. The Panel therefore concludes that the clainmant’s alleged loss is
based on obligations of Rafidain Bank that were outstanding well in advance
of Iraq s invasion of Kuwait, and accordingly the claimis not conpensabl e
under the “arising prior to” clause. 34/

2. Quarantee in favour of an lraqgi party

(a) Cl ai m description

97. One claimant is a Belgian transport conpany which entered into an
agency contract in Decenber 1984 with an Iraqi state conpany under which
the Iragi conpany acted as the clainmant’s forwardi ng agent for cargo
arriving in lrag. The agency contract required the clainmant to provide an
uncondi ti onal guarantee in favour of the Iraqi conpany to cover the
claimant’s financial obligations. The clainmant’s bank provided the

guar ant ee

98. The agency agreenent was extended annually until 2 August 1990. The
clainmant alleges that, although it is not aware of any outstandi ng anounts
under the agency contract, the Iraqi state conpany and its bank, Rafidain
Bank, refuse to rel ease the guarantee. The cl ai mant seeks conpensation for
the amobunt of the guarantee and the yearly conmi ssions charged by its own
bank for provision of the guarantee from 1990 to 1993.

(b) Conpensability

99. As regards the anount of the guarantee itself, the claimnt has not
shown that it nade any paynents or suffered any |oss. Accordingly, the
Panel finds that the claimis not conpensable.

100. Regarding the claimfor comm ssions paid on the guarantees, the Pane
finds that the portion of the 1990 conm ssion corresponding to the period
of Iraq s invasion and occupation is conpensabl e because the claimants paid
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that portion in advance and could not recover it despite the suspension of
t he underlying agency agreenent. However, the Panel finds that the
claimant’s further extension of the guarantee and the acconpanyi ng paynent
of commi ssions in subsequent years was the result of its independent

busi ness deci sions and consequently is not conpensabl e.

3. Bank accounts

101. Sone claimants deposited funds in bank accounts in Iraq and Kuwait in
connection with their operations as, respectively, banks, airlines, and
various financial institutions. The claimants allege that they have not
been able to regain control of these funds fromthe date of Iraq’ s invasion
of Kuwait until the present tine.

(a) Bank accounts in Iraq

102. An Egyptian bank alleges that its account with Rafidain Bank was used
in connection with transfers of funds of Egyptian workers in Iraq. Another
Egyptian clainant, engaged in air transportation services, states that the
suns in its accounts with Rafidain Bank and Rasheed Bank represented the
sal e proceeds of its airline tickets in lraq. A claimant fromthe United
States, which provides credit card services, alleges that its Iraqi dinar
account was used to pay lraqi service establishnments for charges made by
its credit card menbers

103. The Panel recalls the determination in its first report that clains
for funds held in Iraqi banks are conpensable if the claimant had a
reasonabl e expectation that it could transfer the funds outside Iraq, while
such clains are not conpensable if the funds were not exchangeable for
foreign currency. 35/ In the clains under review, the Panel finds that the
two Egyptian claimants have shown through previous practice that they had a
reasonabl e expectation that they would eventually be able to transfer the
funds outside Irag, and the clains are therefore conpensable. 36/ Wth
respect to the third claim the Panel finds that the claimnt has failed to
provi de evidence of the nature of the account or of any right to transfer
the funds outside Iraq; and, as a result, this claimis not conpensabl e.

(b) Bank accounts in Kuwait

104. One claimant alleges that it was required to deposit funds in a non-
interest-bearing United States dollar account with a Kuwaiti bank as
security for guarantees given by its Kuwait office to various Kuwaiti
governnent entities. The clainmant closed its Kuwait office in Decenber
1990. The claimant alleges, however, that it was unable to file an
application to cancel its business |icense and the rel ated guarantees unti
1992, due to the lingering turnoil in Kuwait; and that although Kuwaiti |aw
provides for a two-year process for the cancellation of licenses and return
of deposits, its funds were not released until August 1995, that is, nearly
three years after its application. The claimnt seeks conpensation for
“the opportunity cost of holding the funds in a non-interest-bearing
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account” from 1990 to 1995, and for the conm ssion charges deducted by the
Kuwai ti bank.

105. As regards the first part of the claim the Panel finds that in view
of the two-year waiting period nornmally inposed by Kuwaiti |aw for the
return of funds and the clainmant’s delay in filing its application unti
1992, the period during which the claimant was deprived of the use of its
funds as a direct result of Iraqg s invasion and occupation of Kuwait was
ei ght nonths. 37/ The Panel finds all other delays in the return of the
claimant’s funds were substantially due to causes other than Iraq s

i nvasi on and occupati on of Kuwait. 38/

106. Wth respect to the claimfor commission charges, the Panel further
finds that the clainmant has failed to present sufficient evidence of the
direct relationship between the charges incurred and Iraq s invasion and
occupation of Kuwait.

D. Non-contractual | osses

107. Several banks and financial institutions allege that they suffered
various types of | osses due to the inpact of Iraq s invasion and occupation
on the Mddl e East generally, and on their own busi ness operations in
particul ar.

1. Decline in business and course of dealing

(a) Clai ns description

108. A nunber of claimants, based or having had an office or branch in
Kuwai t, lraq, Bahrain, or Tunisia on 2 August 1990, allege that their

busi ness operations in these |ocations suffered a decline in revenue during
the period of Iraq s invasion and occupation of Kuwait and in some
instances after that period. These clains are described bel ow on the basis
of the geographical area where the clainmants suffered the alleged | oss.

109. Five claimnts provided investnent, credit card, and insurance
services to the Kuwaiti market through branches or offices in Kuwait. The
claimants allege that after Iraq invaded Kuwait they were forced to suspend
operations and that their businesses in Kuwait ceased or were substantially
i nterrupted throughout the period of Iragq’ s occupation. These clainants
general ly seek conpensation for lost profits for that period and, in sone
cases, for up to one year after the date of the liberation of Kuwait. One
of these clainmants alleges that it closed its office pernanently in
Decenber 1990. Another one alleges |osses fromthe decline in revenue of
its credit card business in both Kuwait and Iraq. Yet another clainmant, a
bank based in India, seeks conpensation for the fees that it would have
earned on a nanagenent contract to provi de personnel and other services to
a conpany based in Kuwait.

110. A bank based in Bahrain alleges that it was required to downsize its
operations as a result of the liquidity crisis in the Mddle East and the
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general perception of economic uncertainty in the region. The clai nant

mai ntai ns that these circunstances affected its ability to obtain funding
at pre-invasion levels, thereby reducing the revenue that it nornally would
have earned between August 1990 and Decenber 1991

111. Two claimants are banks located in Tunisia which provided | oans and
other financial services to Tunisian conpanies and individuals at the tine
of Iraq' s invasion of Kuwait. One of themprinarily provided financing for
projects in the Tunisian tourismsector. This claimant alleges that a
decline in income due to the reduction in tourismcaused by Tunisia's
proximty to Kuwait prevented the borrowers fromrepaying the | oans. The
other claimant is a Tunisian-Kuwaiti joint venture whose board of directors
i ncluded Kuwaiti nationals. The clainmant alleges that Iraqg’ s invasion and
occupation of Kuwait prevented the Kuwaiti directors from attendi ng any of
the board nmeetings in 1991 and one neeting in 1992, and that the absence of
a quorum prevented the board from approving funding for projects that

t hereby were frustrated.

(b) Conpensability

112. In its second report, the Panel defined the area within which a claim
for decline in business is eligible for conpensation (the “conpensable
area”). The conpensabl e area includes geographic |ocations that were the
subject of military operations or the threat of mlitary action within the
meani ng of paragraph 21 of decision 7. |In its third report, the Pane
further defined the geographic and tenporal scope of the conpensabl e area.
39/ These findings were sunmarized in a table that is reproduced in

rel evant part bel ow

Locati on Peri od
I raq 2 August 1990 — 2 March 1991
Kuwai t 2 August 1990 — 2 March 1991

Saudi Arabia (within the range of
Iraq’s scud mi ssiles)
Bahr ai n 22 February — 2 March 1991

2 August 1990 — 2 March 1991

113. The Panel al so nust determ ne whether to award conpensation for

| osses that continued to be felt after 2 March 1991 (a “secondary
compensation period” or “recovery period’). This issue has already been
considered by this and other panels for clainms sinilar to those under
review. 40/ Wth regard to banks and financial institutions in Kuwait, the
“E4” Panel has determnined the appropriate recovery period to resume nornma
operations in Kuwait after the end of Iraq’s occupation to be five nonths.
The Panel adopts the “E4” Panel’s findings, and recognizes a simlar
recovery period. 41/

114. In its third report, the Panel also distinguished between those
clai mants which nmaintained a presence in a conpensable area by way of a
branch, agency or other establishnent, and those which did not. The Pane
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determi ned that, where a claimant based outsi de the conpensabl e area
mai nt ai ned a presence within that area, clains for decline in business are
conmpensabl e “for profits which, in the ordinary course of events, [the
clai mant] woul d have been expected to earn and which were lost as a result
of a decline in business directly caused by Iraq’ s invasion and occupation
of Kuwait”. 42/

115. Wiere the claimant did not nmaintain a presence in the conpensabl e
area, the Panel concluded that the claimis to be eval uated under the
evidentiary standards of paragraph 11 of Governing Council decision 9. 43/
As the Panel has previously noted, a claimfor decline in business is
conpensabl e under paragraph 11 where the clai mant shows that:

“there was a regular course of dealing with another party,
denonstrating that the claimant had a well-founded expectation of
further business dealings of the sane character with the sane party
under readily ascertainable terns and, in addition, that a consistent
| evel of incone and profitability had been realized from such
deal i ngs.” 44/

116. Wth respect to clains for decline in business in Kuwait and Iraq,
the Panel finds that such clains are conpensable in principle subject to
the claimant’s presenting sufficient proof to substantiate its loss. The
Panel finds that the claimant seeking to recover |osses suffered fromthe
decline inits credit card activities in Kuwait and one of the claimants
providing financial information services have provided sufficient evidence
to substantiate their | osses. The Panel finds that the renmaining claimnts
referred to in paragraph 109 have failed to provide sufficient evidence to
substantiate their alleged declines in business.

117. Wth respect to clains for decline in business in Bahrain, the Pane
found in its third report that Bahrain was affected by mlitary operations
from22 February 1991 until 2 March 1991. Consequently, the Panel awarded
conmpensation for | osses caused by the cancellation of shipping operations
inthe area from22 February to 2 March 1991. 45/ In the present instance,
however, the claimants’ alleged difficulty in obtaining funding arose early
in the period of Iraq s invasion and occupation of Kuwait. Hence, the

al | eged damage was not a direct result of Iraqg’ s invasion and occupati on,
but rather a result of the general uncertainty in the region. Moreover,
there is no evidence that the claimnt’s all eged danmages nmaterially
increased during the ten days of mlitary operations affecting Bahrain.
Accordingly, the claimis not conpensabl e.

118. Regarding clainms for decline in business by banks in Tunisia, the
al | eged | osses were not incurred within a conpensable area as defined in
paragraph 112 above. 46/ The Panel further finds that the claimants have
failed to make the necessary special show ng, stated above in paragraph
115, regarding a regular course of dealing and expectation of future

busi ness; therefore, such clains are not conpensable.
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2. Sale of assets at a | oss

(c) Cl ai ns description

119. A claimant based in Bahrain and engaged in the of fshore banking
industry alleges that as a result of lraqg s invasion and occupation of
Kuwait, it suffered a liquidity crisis when its depositors withdrew their
funds and it was not able to secure alternative funding from M ddl e Eastern
and international sources. The majority of the wi thdrawals took place

bet ween August 1990 and Decenber 1990. To bridge its shortage of liquid
assets, the claimant alleges that it was forced to sell narketable
securities and | oan portfolios between August and Decenber 1990 at a price
| ower than their book val ue.

120. Another claimant bank, |ocated in Bahrain, purchased shares in two
Kuwai ti conpani es for investment purposes mainly in June 1990, and states
that its nornmal practice would have been to sell these shares after one
year. The clainmant alleges, instead, that it had to hold the shares unti
1994 because Iraq s invasion and occupation of Kuwait caused the shares to
decline in value. The clainmant seeks conpensation for the difference
between the | ast avail able market price of the shares on 27 June 1990
before Iraq’s invasion and occupati on of Kuwait and the eventual sale price
in 1994.

(d) Conpensability

121. Wth respect to the claimdescribed in paragraph 119, the Pane
recalls the findings sunmarized in paragraph 112 above, that military
operations were felt in Bahrain from22 February 1991 until 2 March 1991
47/ In the claimunder review, the claimant’s sale of its financial assets
took place from August 1990 to Decenber 1990, which is before the period
when Bahrain was affected by mlitary operations. Further, the Panel finds
that the liquidity gap suffered by the claimant in the region was a result
of its depositors’ responses to the general econonmic situation in the
region. Therefore, the clainant’s | osses are not direct |osses within the
nmeani ng of Security Council resolution 687 (1991), and the claimis not
conpensabl e. 48/

122. Wth respect to the claimdescribed in paragraph 120, the Panel notes
that many factors may have affected the value of the two conpani es’ stock
The Panel finds, in this case, that the claimant has failed to prove that
its loss was the direct result of Irag’ s invasion and occupation of Kuwait,
rat her than other market factors, and the claimis not conpensabl e.

3. Decline in value of a claimant’s security for a | oan

123. One claimant is a bank based in Bahrain which participated in a
syndicated |l oan made in 1982 to a Kuwaiti borrower; the |oan was secured by
a nortgage over the borrower’s land and buildings in Kuwait. The borrower
failed to pay the anpbunts due in 1984 and the clainant alleges that the

val ue of the nortgaged property depreciated as a direct result of Iraq' s
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i nvasi on and occupation of Kuwait. The clainmant seeks conpensation for the
di fference between the value of the properties in June 1990, before Iraq’'s
i nvasi on and occupation, and July 1998. 49/

124. The claimant has not actually sold or foreclosed the nortgaged
property. Accordingly, the Panel determi nes that the claimant has fail ed
to show that it has suffered an actual loss and the claimis therefore not
conpensabl e.

4. |ncreased costs

125. Several claimants are banks and financial institutions operating in
Kuwai t, Bahrain, and Saudi Arabia which allege that they incurred various
additional costs relating to their enployees as a result of Iraq’ s invasion
and occupation of Kuwait. They also allege that additional costs were
incurred in connection with their office prenises.

(a) Sal ari es and terninati on paynents

(1) Cl ai ns description

126. Various clains involve salaries paid to unproductive enpl oyees in
Kuwait after the clainant had suspended or had linmted its operations. One
cl ai mant seeks conpensation for the salary of staff in Bahrain, and for
those tenporarily relocated to its London branch as part of the clainant’s
“overal |l disaster recovery plan” following Iraq’ s invasion and occupation
of Kuwait.

127. Several claimants with offices in Kuwait seek conpensation for
termnation indemities paid to enpl oyees who were unable or unwilling to
return to Kuwait after Iraq s invasion and occupation. Another clainmant
seeks conpensation for terminati on paynents made to enpl oyees in Bahrain,
as well as inits offices in London, Singapore and New York, as part of
cost-saving neasures resulting fromthe reduced profitability of its
Bahrain head office following Iraq’ s invasion and occupation of Kuwait.

(ii) Conpensability

128. In its first report, the Panel deternined that salary paynents to
unproductive staff are conpensable to the extent that the |ack of
productivity was a direct result of Iraq s invasion and occupation of
Kuwait. It also found that salary payments nade to unproductive staff
after their evacuation are conpensabl e only where the enpl oyee could not be
reassigned to other productive tasks. 50/ In its third report, the Pane
found that where the claimant terni nated enpl oynent rather than incur
unproductive staff expenses, contractually or legally required early

term nati on expenses are conpensable in principle. 51/

129. As regards those clainms based on unproductive sal aries and
term nation paynents in Kuwait, the Panel finds that such expenses were
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incurred as a direct result of Iraq s invasion and occupation of Kuwait and
cl ai ns based on these expenses are conpensable in principle.

130. As regards those clainms based on unproductive sal aries and

term nation paynents in Bahrain and associ ated offices |ocated el sewhere,
the Panel determines that the conpensable period for Bahrain is too short
to justify salary and term nati on paynents to non-productive enpl oyees in
these locations. The Panel therefore finds that such expenses were not
incurred as a direct result of Iraq s invasion and occupation of Kuwait and
consequently, clainms based on these expenses are not conpensabl e.

(b) Addi tional staff costs

(1) Cl ai ns description

131. Oher claimants nade additional paynents to their enployees during
Iraq’s invasion and occupation of Kuwait. Two clainmants with head offices
in the United States made additional payments to their Kuwait office

enpl oyees as incentives to continue working in Kuwait during Iraq' s
occupation. Another clainmant paid a “loyalty allowance” to its enpl oyees
in several of its Saudi Arabian offices during Irag’s occupation of Kuwait.
A fourth claimant paid benefits to its key expatriate enployees in Bahrain
during lraq’s occupation of Kuwait. Lastly, a clainmant bank based in
Bahrain paid the airfare and other travel expenses of its senior staff sent
to London in Novenber 1990 for the purpose of “discuss[ing] the position”
of the claimant’s Kuwait branch with officials of the Central Bank of
Kuwait and ot her Kuwaiti banks that had relocated to London

(ii) Conpensability

132. The Panel recalls its findings inits third report that additiona
paynents to staff are conpensable “where related to the conpensabl e area
and periods” and to the extent that they are reasonable in amunt. 52/

133. Therefore, with respect to the additional paynments to enployees in
Kuwait and in locations in Saudi Arabia within Iraq’'s scud m ssile range,
the Panel finds that these paynments are conpensable in principle, insofar
as they are reasonable in anbunt. Wth respect to additional paynments nade
to enpl oyees in Bahrain, the Panel finds that Bahrain was not affected by
mlitary action for a period | ong enough to render conpensable the

addi tional paynents to enployees in this area. Therefore, additiona
paynents made to enpl oyees in Bahrain are not conpensabl e.

134. Wth respect to the Bahraini bank’s claimfor travel expenses to
London of its senior staff, the Panel finds that with respect to the
particul ar circunstances of the claim the clainmant’s need to discuss the
situation of its Kuwaiti branch with Kuwaiti officials then located in
London was an increased cost of operations directly resulting fromthe

i nvasi on and occupation of Kuwait. Inasnmuch as the costs incurred are
reasonabl e, the Panel determines that this claimis conpensable in
princi pl e.
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(c) Advance paynents for rent and ot her services

135. Sone claimants that maintained offices in Kuwait were forced to cease
their operations in Kuwait during the period of Iraq s invasion and
occupation. These claimants al ready had nade advance paynents covering the
peri od between 2 August 1990 and 2 March 1991 for rent and other services,
such as docunent storage, photocopying and utilities. They claim
compensation for the loss of the benefit of these services.

136. Inits third report, the Panel deternined that advance rental
payments in the case of businesses are best considered within a | oss of
profits claim 53/ |In some instances, however, as is the case with the
present clains, the manner in which the clains are presented nakes it
infeasible to value a claimfor advance rental paynments as an el enent of a
| oss of profits claim |In such instances, it is the view of the Panel that
the advance paynent of rent created an entitlenment to the use of an asset,
and the clains for advance rental payments are compensable if the
claimant’s “inability to receive the benefit of the ampbunts paid in rent
during the relevant period was the direct result of lraq s invasion and
occupation”. 54/ The Panel finds that in the clainms under review, the
clainmants were unable to enjoy the benefit of the advance paynents for rent
and ot her associated services in Kuwait when they were forced to cease
their operations in Kuwait as a direct result of lraqg s invasion and
occupation of Kuwait. The clainms are therefore conpensable in principle.

(d) Legal fees other than claimpreparation costs

137. Aclaimant with an office in Kuwait |eased its business prem ses from
a Kuwaiti conpany. After the liberation of Kuwait, the |essor sued the
claimant in Kuwait for rent covering the period that included Iraq’s

i nvasi on and occupation. The lessor’s claimwas eventually disnissed; the
cl ai mant now seeks conpensation for legal fees that it incurred in its

def ence.

138. The Panel finds that the claimant’s |l egal fees were incurred as a
direct result of the suit instigated against it by the Kuwaiti conpany.

The claimant’s payment of such fees therefore cannot be said to be a direct
result of Iraq' s invasion and occupation, and are not conpensabl e. 55/

(e) Post-liberation start-up costs in Kuwait

139. A Bahraini clainant alleges that it operated in Kuwait before Iraq' s
i nvasi on and occupation forced it out of the country. The claimnt seeks
conpensation for costs incurred in re-establishing its Kuwait office,
including the cost of airfare, hotel accommobdations for staff, and training
costs for replacenent staff.

140. In its first report, the Panel found that a claimfor “restart
expenses” incurred by a contractor after Iraq’s departure from Kuwait was
not conpensabl e because the claimant failed to denpnstrate that the clained
expenses were “other than the ordi nary expenses incurred as part of an
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ongoi ng business enterprise”. 56/ Applying this principle to the present
claim the Panel finds that the claimant has failed to denonstrate that the
salaries and training costs of replacenent staff in question are other than
ordi nary expenses that woul d have been incurred by the claimnt as part of
its normal business operations and therefore the present claimis not
conpensabl e. However, the Panel finds that the claimant’s costs of airfare
and hotel accommpbdations constitute extraordi nary expenses that were
incurred as a direct result of Iraq’ s invasion and occupation of Kuwait,
and therefore this claimis conpensable in principle.

5. Paynent or relief to others

141. Several claimants with offices in Kuwait, Saudi Arabia, Bahrain and
G eece allege that they made paynents or incurred additional expenses in
providing relief to their enployees or to other businesses as a result of
Iraq’s invasion and occupation of Kuwait. These paynents or expenses

i ncl ude rei nbursenents to enpl oyees, security neasures, and evacuation
costs.

(a) Rei nbur sement for personal property |osses

142. A nunber of claimants with offices in Kuwait conpensated their Kuwait
of fice enpl oyees for personal property that was |ost or damaged in Kuwait
during the period of the invasion and occupation

143. The Panel refers to its findings in its third report, that such
paynents made by claimants are conpensable in principle, “where [they] were
made pursuant to |legal obligations or otherw se appear justified and
reasonabl e under the circunstances”. 57/ The Panel finds that the clains
for reinbursenent for the enpl oyees’ personal property |osses neet these
criteria, and are therefore conpensable in principle.

(b) Security neasures, including gas nasks

144. Several claimants with offices in Saudi Arabia, Bahrain and G eece
incurred costs to protect their offices fromrisks associated with Iraq' s
i nvasi on and occupation of Kuwait. The clainmants paid for security and
protective neasures for their staff, such as gas nmasks, and for their
offices in Bahrain, in the formof mcrofiche, photocopying, and courier
services to transfer docunments to offices outside the Mddl e East.

145. The Panel has previously determ ned that the cost of reasonable
measures designed to protect the |lives of enployees incurred by an office

| ocated in a conpensable area is conpensable in principle. |In particular
the Panel refers to its findings inits third report that clains for
purchasi ng gas masks in Saudi Arabia are conpensable in principle. 58/

Wth respect to the purchase of gas masks in Bahrain, the Panel detern nes
that such costs for personal safety are conpensable given the later effect
of mlitary operations in the area. 59/ The clai mbased on the purchase of
gas masks in Greece is not conpensable, however, as Greece is outside the
compensabl e area. Further, with respect to additional expenses for
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security neasures for the clainants’ offices in Bahrain not related to
personal safety, the Panel finds that the costs incurred in the present
clains are not conpensable in |ight of the lack of a specific threat to
Bahrain and the Iimted period during which Bahrain was affected by
mlitary action. Accordingly, this portion of the claimis not
conpensabl e.

(c) Evacuati on costs

146. Oher clainmants that evacuated enpl oyees fromtheir offices in
Kuwai t, Saudi Arabia and Bahrain, claimfor expenses such as travel and
acconmodat i ons.

147. In its third report, the Panel deternined that evacuation costs are
conpensable if actual mlitary operations took place in, or a threat of
mlitary action was directed at, the country from whi ch persons were
evacuated. 60/ The Panel also found that conpensabl e evacuation costs
conprise those costs incurred for transport, accommodation, food and urgent
medi cal treatnment. However, only “tenporary and extraordi nary” evacuation
expenses related to the repatriation of enployees and which woul d not have
been incurred by a claimant in any event (for exanple, in repatriating
foreign staff at the end of a contract) are conpensable. 61/

148. Therefore, costs incurred for the evacuation of enployees froma
conpensabl e area and within the conpensable period, in this instance
Kuwai t, Saudi Arabia and Bahrain (for the short tinme that it was affected
by mlitary operations), are conpensable in principle to the extent that
such costs are “evacuation costs” within the scope of the definition stated
in the precedi ng paragraph

(d) Benefit provided to displaced Kuwaiti conpany

149. One cl ai mant bank based in Bahrain provided office space free of
charge for 15 nonths, from October 1990 to Decenber 1991, to a Kuwaiti
company whose staff was forced to |l eave Kuwait after Iraq s invasion. The
cl ai mant seeks conpensation for the monthly rent that it would have earned
fromleasing the office space under normal conditions.

150. The Panel finds that the clainmant’s decision to provide office space
free of charge to the Kuwaiti conpany represents an i ndependent busi ness
decision. Consequently its alleged | oss of the nonthly rent on its office
preni ses was not a direct result of Iraq s invasion and occupation of
Kuwait and the claimis not conpensabl e.

6. Tangi ble property in Iraq and Kuwait

151. Several claimants with offices in Kuwait seek conpensation for
tangi bl e property that was |ost or destroyed at their prem ses in Kuwait
during the period of Iraq’'s occupation. Two other clainmants seek
compensation for bank notes that were allegedly looted in Kuwait airport
during the invasion. The clainmants had sent the bank notes by air to their
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agents in Kuwait. The bank notes arrived in Kuwait airport on the evening
of 1 August 1990, where they allegedly were stolen froma safe at the cargo
termnal during Iraq s invasion.

152. The Panel recalls the determinations in its previous reports, that

| ost property clains are conpensable in principle if the record shows that
the claimant’s assets were in Kuwait as of 2 August 1990 and such assets
were | ost or destroyed during lraqg s invasion and occupation. 62/ As to
the clains for |ost or damaged property, other than cash, the Panel finds
the clains are conmpensable in principle. As to claims for the | oss of
cash, a high level of scrutiny is applied because of the greater potentia
for fraudulent clains. 63/ Wth respect to these clains, the Panel finds
that the record neets the higher standard and clearly supports the

al l egations of the claimants. Therefore, these clains al so are conpensabl e
in principle.
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V. I NCI DENTAL | SSUES

A. Date of |oss

153. The Panel nust determine “the date the | oss occurred” for the purpose
of determining the appropriate exchange rate to be applied to | osses stated
in currencies other than in United States dollars, and with respect to the
awarding of interest at a later date in accordance w th Governi ng Counci
decision 16. The Panel has been guided by its findings in its previous
three reports, as well as the findings of other Panels. The date when the
| oss occurred depends nost significantly on the character of the Ioss, and
the foll ow ng paragraphs address each loss type in turn

154. Wth respect to the clains based on contract losses in this
instalment, the Panel notes that the date of |oss for each contract
normal |y woul d depend on the facts and circunstances surroundi ng the non-
performance of the contract. 64/ However, given the |arge nunber of
contracts before the Conmission and the significance of one event (i.e.
Iraq’s invasion of Kuwait) on contractual relations, the Panel finds, as it
didinits third report, that 2 August 1990 represents an appropriate and
adm nistrable date of loss for the contract clains now under consideration
65/

155. Wth respect to clains for decline in business |leading to | oss of
profits or clains for increased costs, the Panel notes that such | osses in
this instal nent were suffered over extended periods of time, and that such
| osses were generally spread over the period of loss. G ven these
circunstances, the Panel selects the mid-point of the rel evant conpensabl e
period (including potential relevant primary or secondary periods, as the
case may be) during which the particular | oss occurred as the date of |oss.
66/

156. Wth respect to clains for paynent or relief to others, including
evacuation costs, the Panel notes that such | osses |ikew se have been

i ncurred throughout the conpensabl e period applicable to the geographic
area for which the costs were incurred and, therefore, the Panel selects
the m d-point of the conpensable period as the date of |oss for costs of
this nature, that is, 15 Novenber 1990. 67/

157. Wth respect to clains for |oss of tangible assets, the Panel selects
2 August 1990 as the date of |oss as that date generally coincides with the
claimant’s |l oss of control over the assets in question in this instal nent.
68/

B. Currency exchange rate

158. Many of the clainmants have advanced clainms in currencies other than
United States dollars. The Panel has assessed all such clains and
perfornmed all claimcalculations in the original currencies of the clains.
Since the Conmission issues its awards in United States dollars, the Pane
must deternine the appropriate rate of exchange to be applied to clains
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where the losses are alleged in other currencies. The Panel has been
gui ded by its previous decisions, and by decisions of other Panels. A
particular rule is established for Kuwaiti dinars, and is set forth in
par agr aph 164.

159. Noting that all prior Comm ssion conpensation awards have | ooked to
the United Nations Monthly Bulletin of Statistics (the “UN Monthly
Bul l etin”) for determ ning conmercial exchange rates into United States
dollars, the Panel adopts that source for the data to be utilized in
exchange rate cal cul ations. The Panel notes that the UN Monthly Bulletin
provides a nonthly figure for each currency which reflects the average
exchange rate for that currency for the last day of the nonth in question

160. For clains based on contract losses in this instal ment, the Panel
noting that the date of |loss set forth in paragraph 154 for such clainms is
2 August 1990, adopts the | ast avail able exchange rate unaffected by Iraq’'s
i nvasi on and occupation of Kuwait, as reported in the UN Monthly Bulletin.

161. For clainms for decline in business leading to |l oss of profits and
clains for increased costs, the Panel decides that the appropriate rate
will be the average of the rates reported in the UN Monthly Bulletin for
the nonths over which the particular clainmnt is conpensated. 69/

162. For clainms for paynment or relief to others within this instal ment,

i ncludi ng evacuation costs and security nmeasures, the Panel, noting that
the date of loss set forth in paragraph 156 for such clainms is 15 Novenber
1990 and consistent with the decision of the “F1” Panel, decides that the
appropriate rate will be that rate reported in the UN Monthly Bulletin for
the nmonth of Novenber 1990. 70/

163. For clainms for the loss of tangible assets, the Panel, noting that
the date of |oss set forth in paragraph 157 for such clainms is 2 August
1990, adopts the last avail abl e exchange rate unaffected by Iraq s invasion
and occupation of Kuwait, as reported in the UN Monthly Bulletin.

164. The above rules apply to clains stated in currencies other than the
Kuwai ti dinar. For clains denominated in Kuwaiti dinars, the Panel, noting
the extreme fluctuation in the value of that currency during the period of
occupation of Kuwait and the earlier decisions of this and other Panels,
adopts the rate of exchange for 2 August 1990, nanely the last available
exchange rate unaffected by Iraq’ s invasion and occupation of Kuwait, as
reported in the UN Monthly Bulletin. 71/

C. Interest

165. Governing Council decision 16 states that “[i]nterest will be awarded
fromthe date the loss occurred until the date of paynent, at a rate
sufficient to conpensate successful claimants for the | oss of use of the
princi pal anmount of the award”. The Governing Council further specified
that it would consider the nethod of cal cul ati on and of paynent of interest
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at a later date and that “[i]nterest will be paid after the principal
amount of awards”.

166. Wth respect to the awarding of interest in accordance with Governing
Counci| decision 16, the Panel notes that the dates of |oss defined in

par agraphs 154 to 157 above nay be relevant to the later choice of the
dates fromwhich interest will accrue for all conpensable clains.

D. Cainms preparation costs

167. In a letter dated 6 May 1998, the Executive Secretary of the

Conmi ssi on advi sed the Panel that the Governing Council intends to resolve
the issue of clains preparation costs at a future date. Accordingly, the
Panel takes no action with respect to clains for such costs.
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VI . RECOMVENDATI ONS

168. Based on the foregoing, the Panel recomends that the anmpbunts set out
in annex |l below be paid in conpensation for direct |osses suffered by the
claimants as a result of Iraq’ s unlawful invasion and occupation of Kuwait.

Geneva, 14 April 2000

( Si gned) M. Bernard Audit
Chai r man

( Si gned) M. José Maria Abascal
Commi ssi oner

( Si gned) M. David D. Caron
Conmi ssi oner
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Not es
1/ E2(1) report, paras. 38-48.

2/ Two claimants do not fit this description, having been transferred from
a previous instalnent. See E2(3) report, annex |

3/ See, for exanple, E2(3) report, paras. 175-179 (verification
procedures); 180-182 (general nethodol ogy); 198-199 (contract |osses); 200-
201 (evacuation costs); 202 (paynent or relief to others); 203-207
(tangi bl e property and cash). See also E2(2) report, paras. 146-152
(decline in business).

4/ E2(1) report, para. 90.

5/ 1bid., para. 86

6/ lbid., para. 95.

7/ See, for exanple, E2(1) report, para. 72

8/ As the Panel noted, “The rescheduling of such old debts perhaps renewed
them under applicable Iaw, but did not make them new debts in the sense of
resolution 687 (1991).” E2(1) report, para. 87

9/ The Panel notes that in some clainms, for exanple, the syndicated | oan
described in paragraph 39 infra, the initial loan itself called for paynent
of sone instalnents after 2 May 1990. Even if the Commission’s
jurisdiction in such a case turned on the date of repayment of the |oan, a
deci sion reserved by the Panel in paragraph 20, the Panel finds that the
fact that sone instalnents of the initial loan fell due after 2 May 1990
does not bring any part of a rescheduled loan within the jurisdiction of
the Commi ssion, as a | oan transaction nust be viewed as a whol e between the
parties.

10/ Indeed, if, for jurisdictional purposes, the Panel did not treat in
the sane manner the guarantor’s and the debtor’s respective obligations,
the | oans under review that are otherw se excluded under the “arising prior
to” clause of Security Council resolution 687 (1991) would, in effect, be
brought within the Commi ssion’s jurisdiction by a claimbased on the
guar ant ee

11/ Under general principles governing documentary credits, if a bank has
been authorized by the issuing bank to pay the beneficiary and such bank
properly makes paynent, the issuing bank nust reinburse the paying bank
See Article 10 of the Uniform Custons and Practice for Docunentary Credits
(1983 revision), |ICC Publication No. 400 (hereinafter the “UCP"); article
16, UCP (discussing a paying bank’s right to reinbursenment).
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12/ The rel ationship between the issuing bank and the beneficiary of a
letter of credit is detailed by the E2A Panel in the E2(4) report, paras.
91- 94.

13/ The E2A Panel concluded that the beneficiary-exporter may bring a

cl ai m before the Conmmi ssion based upon the obligation of the Iraqi bank to
honour the letter of credit used to finance the sale of goods. See E2(4)
report, para. 91.

14/ See E2(1) report, para. 90, regarding performance under construction
and supply contracts.

15/ E2(4) report, paras. 92-96

16/ The Panel considers proof of payment by the claimant to the exporter
to be sufficient evidence of its presentation of the docunents to the
i ssui ng bank.

17/ There is no basis to distinguish between Iraqgi private and public
parties for the purpose of the Comm ssion’s jurisdiction over debts and
obligations arising prior to 2 August 1990. See E2(4) report, paras. 86-
87; E2(3) report, paras. 106-108.

18/ The Panel notes that nost of the loans in the clains described in
par agraphs 42 to 44 were reschedul ed and therefore would be, in any event,
outside the Comm ssion’s jurisdiction on that basis.

19/ See note 16, supra, with respect to the evidence sufficient to
establish the date of the clainmant’s presentation of docunents to the
i ssui ng bank.

20/ See para. 30.

21/ E1(3) report, para. 208; E3(1) report, para. 426; E3(4) report, paras.
449-450. See also E4(3) report, paras. 56-57 and 66. The Panel further
observes that, since these notes were substantially past due as of 2 August
1990, the requisite causal |ink between the non-paynent and Iraq s invasion
and occupation of Kuwait is not established, and the clains are therefore
not conpensable for this additional reason

22/ Wth respect to clainms otherwise within the Conmission’s jurisdiction
the Panel notes the conclusion of the E2A Panel that the non-paynment of
goods or services by lraqi purchasers between 2 August 1990 and 2 August
1991 was generally a direct result of Iraq’ s invasion and occupation of
Kuwait. See E2(4) report, paras. 115-1109.

23/ The paynent in Iragi dinars was made possible by a resolution issued
by the Iraqi Revol ution Command Council on 26 Septenber 1990, which

wi thdrew the Kuwaiti currency fromcircul ation and decreed that borrowers
shoul d pay their obligations in Iraqi dinars at the rate of one Iraqi dinar
to one Kuwaiti dinar. See also E4(4) report, para. 96
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24/ A judgenent in the claimant’s favour with respect to Loan 2 is pending
on appeal. Gven the presence of at |east two separate judgenents in the
clainmant’s favour, the Panel notes the continuing duty of all claimants to
advi se the Conmi ssion of the recovery of conpensation

25/ Coverning Council decision 7, para. 21 (c).

26/ The Panel likens this situation to the consequences of the breakdown
of civil order in Kuwait, which created circunstances that allowed property
in Kuwait to be looted by third parties.

27/ In this instance, however, the Panel finds no evidence of a |oss
sustai ned by the claimant in excess of the anmount of the settlenent
agreement. See annex ||

28/ E2(1) report, para. 145. The Panel further observed:

“Adequat e proof that a contracting party’'s inability to perform
resulted fromlraq' s invasion and occupation of Kuwait would include
a showi ng that performance was no | onger possible, for exanple
because the contracting party, in the case of an individual, was
killed, or in the case of a business, ceased to exist or was rendered
bankrupt or insolvent, as a result of Iraq s invasion and occupation
of Kuwait.” |bid.

29/ See E4(1) report, para. 214; E3(2) report, para. 115; E2(4) report,
para. 136.

30/ E2(1) report, para. 145.

31/ Paragraph 10 of Governing Council decision 9 requires the Panel to
consi der whether the parties could have resuned the transaction after the
cessation of hostilities subsequent to the Iifting of the trade enbargo on
3 April 1991. The Panel finds that such a resunption was not possible
where, as here, the clainmant already had di sposed of the goods to a third
party in an effort to mitigate its losses. E2(4) report, para. 150.

32/ The claimants generally allege that when the cheques were presented,
no obvi ously suspicious circunstances were apparent to justify refusal of
paynent .

33/ In valuing the claim the Panel has been careful to avoid potential
duplication of recovery by the claimnt for the same loss, and in
particul ar, has ensured that the clainmant has not filed a separate decline
in business claim

34/ The Panel further notes that the claimant’s all eged damages, stenm ng
fromthe | oss of the cheques in the circunstances described by the
claimant, in any event, cannot be said to be a direct result of Iraq' s
i nvasi on and occupation of Kuwait.

35/ E2(1) report, paras. 136-140. See also E2(3) report, para. 169.



S/ AC. 26/ 2000/ 17
Page 46

36/ The Panel recognizes that the airline claimnt woul d have applied some
funds to neet |ocal expenses, such as salaries of |ocal enployees and other
of fice expenses in Iraq, and accordingly, a portion of the funds that would
have been locally used and is still available to the clainmant is not
compensabl e. See E2(3) report, para. 169.

37/ The Panel refers to the determination in its third report that a
compensabl e 1 oss may arise for the principal amount where the clai mant was
deni ed access to the funds as a direct result of lraqg s invasion and
occupation, despite having conplied with the requirenments of the Centra
Bank of Kuwait. See E2(3) report, para. 170; see also D(2.1) report, para.
99; F1(1.1) report, para. 82

38/ In view of the fact that the F3 Panel has before it an extremely |arge
claimfor conpensation that raises simlar issues, the Panel defers further
consideration of this portion of the present claimuntil the F3 Panel has
rendered its recomendati ons.

39/ See, e.g., E2(3) report, para. 77

40/ See, for exanple, E2(2) report, paras. 139-143.

41/ See generally, E4(1) report, paras. 182-187

42/ E2(3) report, para. 101; see also E2(2) report, para. 78.
43/ E2(3) report, para. 103.

44/ 1bid., para. 105.

45/ 1bid., paras. 69-70, 126

46/ E2(2) report, para. 117; E2(3) report, para. 76

47/ E2(3) report, paras. 69-70.

48/ See al so E4(3) report, paras. 23-26

49/ Legal proceedings filed by sonme nenbers of the syndicate in 1994 to
obt ai n possession of the nortgaged properties are still pending.

50/ E2(1) report, paras. 213-215, 237-238.
51/ E2(3) report, para. 161
52/ |bid., para. 100.

53/ 1bid., para. 158.

O

54/ 1bid., paras. 157-158; see also E2(1) report, para. 234.

55/ The Panel notes that clainms for |egal fees have been considered by
other panels in a variety of contexts. Such |legal fees have been awarded
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under some circumnmstances (see e.g. E1(3) report, paras. 439-441), and
rejected under others (see e.g. E1(3) report, paras. 483-486). The Pane
concl udes that the circunstances found by ot her panels to warrant the
awardi ng of legal fees are not present here.

56/ E2(1) report, para. 239.

57/ E2(3) report, para. 162. The F1 panel also has decided that

rei nbursenents for the loss of tangible property in Kuwait or Iraq pursuant
to contractual obligations are conpensable. See F1(1.1) report, paras. 67-
68.

58/ E2(3) report, para. 147; see also paras. 61-63.
59/ E2(3) report, paras. 69-70.

60/ 1bid., para. 82, citing E2(2) report, para. 60 and F1(1.1) report,
paras. 94-96.

61/ E2(3) report, para. 79, citing E3(1) report, paras. 177-178.
62/ E2(3) report, para. 167; E2(1) report, paras. 119-123.

63/ A high level of scrutiny is sinmilarly applied with respect to
val uation of such clainms. See E2(3) report, para. 206; E4(1) report, para.
127.

64/ E2(3) report, para. 211

65/ |bid.

66/ 1bid., paras. 209-210.

67/ |Ibid., para. 212.

68/ Ibid., para. 213

69/ 1bid., para. 216.

70/ |bid., para. 218; F1(1.1) report, para. 101

71/ E2(3) report, para. 220.



Annex |

LI ST OF REASONS STATED I N ANNEX Il FOR DENIAL I N WHOLE OR I N PART OF THE CLAI MED AMOUNT

No. Reason for denial or reduction of award Expl anati on
L ) . ) Al or part of the claimis based on a debt or obligation of Irag that arose
1 Arising prior to* exclusion prior to 2 August 1990 and is, thus, outside the jurisdiction of the
Conmi ssi on pursuant to Security Council resolution 687 (1991).
The type of loss, in whole or part, is in principle not a direct loss within
2 Part of all of loss is not direct yp . . .p . P P
t he neaning of Security Council resolution 687 (1991).
) . Al or part of the |oss occurred outside the period of tine during which the
Part or all of loss is outside . . . .
3 . Panel has deternmined that a |oss may be directly related to Iraqg’ s invasion
conpensabl e period . .
and occupation of Kuwait.
. . Al'l or part of the |loss occurred outside the geographical area w thin which
Part of all of loss is outside . ;
4 the Panel has determined that a |oss nay be directly related to Iraq' s
conpensabl e area . . . .
i nvasi on and occupation of Kuwait.
5 No proof of actual |oss The cl ai mant has not established that any | oss was suffered.
. The claimant has failed to subnmit sufficient evidence to denpbnstrate that
6 No proof of direct |oss . . ) . )
the loss was a direct result of the invasion and occupation of Kuwait.
7 Non- conmpensabl e el ement of bank bal ance A deduction is nade to reflect that part of the funds that woul d have been
held in Iraq expended | ocally by the claimnt.
Claimant has failed to file docunmentation substantiating its claim or,
8 Part or all of the loss is wher e docunents have been provided, these do not denonstrate the
unsubst anti at ed ci rcunst ances or ampunt of part or all of the claimed | oss as required under
article 35 of the Rules.
. . The claimant has failed to meet the fornal requirements for the filing of
Failure to conply with formal . L. . oo
9 . clainms as specified under article 14 of the UNCC Provisional Rules for
requirenents .
Cl ai ms Procedure
10 Calculated loss is less than | oss all eged

Appl yi ng the Panel’s val uati on net hodol ogy, the value of the claimwas

8y abed
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Reason for denial or reduction of award

Expl anati on

assessed to be less than that asserted by the claimnt.

11

I nsufficient evidence of val ue

The cl ai mant has produced insufficient evidence to prove all or part of the
value of its losses, as required under article 35 of the Rul es.

12

Reduction to avoid multiple recovery

Al though the claimis found to be eligible, an award has al ready been nade
for the same | oss in another claimbefore the Conmmi ssion. Accordingly, the
amount of conpensation awarded in the other claimhas been deducted fromthe
conpensation calculated for the present claim in keeping with Governing
Counci | decision 13, para. 3.

13

Cl ai m preparation costs

The issue of claimpreparation costs is to be resolved by the Governing
Council at a future date.

14

I nt er est

The issue of methods of calculation and of paynent of interest will be
consi dered by the Governing Council at the appropriate time pursuant to
Governi ng Council decision 16. Myreover, where the Panel has recomended
that no conpensation be paid for the principal anpbunts clained, a nil award
is recoommended for interest claimed on such principal anounts.

15

Princi pal sum not conpensabl e

Wiere the Panel has recomended that no conpensation be paid for the
princi pal amounts clainmed, a nil award is recomrended for interest clainmed
on such principal anounts.

67 obed
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Annex |1
RECOMVENDED AWARDS FOR THE FI FTH | NSTALMENT OF “E2” CLAI M5
No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb ¢/ avar d
1 |Austria 4000135 |Kr enek ATS | 34, 424,941.00 3,130, 109. 20|Contract [Loans to ATS 2,672,530.00 237,558. 22|N A Par as. 1,318,734.14
Transport - Kuwai t i 74-76
gesel | schaft parties
mb. H. C her O fice or ATS 6,937, 771. 00 616, 690. 76 |N/ A Par as.
tangi bl e [other 151- 152
property [equi pnent
Contract |Accounts ATS | 18, 310, 760. 00 464, 485. 16(No pr oof of Par as.
recei vabl es direct |oss. 82-85
Interest [N A ATS 6, 503, 880. 00 Awai ting|To be determ ned|Paras.
deci si on|as per Governing|165-166
Counci | deci sion
16.
2 |Bahrain 4000080 |Bank of BHD 2,146, 229. 00 5,708, 055. 85|Contract [Loans to BHD 1,180, 748. 75 711, 532.01|No proof of Par as. 717,743. 44
Bahrai n and Kuwai ti/ non- direct loss; no |68-72
Kuwai t Iraqi parties proof of actual
(B.S.C) | oss.
Contract |Loss in the BHD 812,582. 00 0. 00[No proof of Par as.
val ue of actual loss; no [123-124
col l ateral proof of direct
| 0ss.
O her Losses on the BHD 35, 641. 00 0.00|Part or all of Par as.
tangi bl e |sale of shares loss is not 120, 122
property direct.
Busi ness |l ncreased BHD 2,314.00 4,615. 69|l nsufficient Par as.
| oss or costs — evi dence of 131, 134
course of |additi onal val ue.
deal i ng staff costs
Paynent Security or BHD 4,852.00 1,595. 74|Part or all of Par as.
or relief [protective loss is not 144- 145
to others |nmeasures direct.
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Q her Recovery BHD 20, 000. 00 0.00(Part or all of Para. 14
expenses loss is
unsubst anti at ed.
Claim N A BHD 5,197.00 Awai ting|To be resolved |Para.
pre- deci si on|by Gover ni ng 167
paration Counci | .
costs
Interest |[NA BHD 84, 894. 25 Awai ting|To be determ ned|Paras.
deci si on|as per Governing|165-166
Counci | deci sion
16.

3 Bahr ai n 4000081 |Gl f USD | 566, 891, 185. 00| 566, 891, 185. 00|(Contract |Loans to usb | 10, 109, 098. 00 0. 00[No proof of Par as. 32,785. 00
I nt ernati onal Kuwai t i direct |oss; 73, 75-
Bank B.S.C. parties princi pal sum 76

not conpensabl e.
Busi ness |Decline in USD 16, 150, 392. 00 0.00|Part or all of Par as.
| oss or busi ness loss is not 110,
course of direct. 112- 115,
deal i ng 117
O her Losses on the USD | 456, 379, 740. 00 0.00|Part or all of Par as.
tangi bl e |sale of assets loss is not 119, 121
property direct.
Busi ness |l ncreased USD 3, 879, 896. 00 0.00|Part or all of Par as.
| oss or costs — salary loss is not 126- 130,
course of Jand direct. 131-134
deal i ng term nation

paynent s

Paynent Evacuat i on/ USD 29, 716. 00 0.00|Part or all of Par as.
or relief [repatriation/ loss is outside |146-148
to others |rel ocation conpensabl e

peri od.
Paynent Security or USD 32, 785. 00 32,785.00({N A Par as.
or relief |protective 144- 145
to others [neasures

1G5 abed
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Payment Rent al usD 42, 000. 00 0.00(Part or all of Par as.
or relief [paynents loss is not 149- 150
to others direct.
Claim N A usD 52, 361. 00 Awai ting|To be resolved |Para.
pre- deci si on|by Gover ni ng 167
paration Counci | .
costs
Interest |[NA USD | 80, 215,197.00 Awai ting|To be determ ned|Paras.
deci si on|as per Governing|165-166
Counci | deci sion
16.
4 Bahr ai n 4005783 [Bahrai n Kuwait | KWD 501, 145. 24 1, 734, 066. 57 |Busi ness |l ncreased KWD 3, 007.50 10, 088. 03|Part or all of Par as. 33, 067. 63
I nsurance | oss or costs — rental loss is outside |135-136
B.S.C course of |and service conpensabl e
deal i ng paynent s peri od.
Busi ness |Decline in KWD 67, 201. 50 0. 00[No proof of Par as.
| oss or busi ness actual loss; no [108-109,
cour se of proof of direct |112-116
deal i ng | oss.
O her O fice or KWD 5, 154. 60 13, 214. 90|Cal cul ated | oss |Paras.
tangi bl e |other equip- is less than the|151-152
property [ment | oss al | eged.
Busi ness |l ncreased KWD 50, 348. 24 0.00|Part or all of Par as.
| oss or costs — salary loss is unsub- 126- 130
course of |and stantiated; part
deal i ng term nation or all of loss
paynent s is outside
conpensabl e
peri od.
Busi ness |l ncreased KWD 7,889. 34 9,764.71|Part or all of Par as.
| oss or costs — loss is not 139- 140
course of |restart costs direct.
deal i ng
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Contract |Unpaid KWD 289, 731. 78|Consi deration of this element of the
account s claimhas been deferred to a later
recei vabl es i nstal nent.
Interest [N A KWD 77,812. 28 Awai ting|To be determ ned|Paras.
deci si on|as per Governing|165-166
Counci | deci sion
16.
5 Bel gi um 4000189 [Bank Brussels UsD 40, 533.53 40, 533.53|Contract |Letters of USD 40, 533. 53 0.00|Part or all of Par as. 0.00
Lanbert credit issued loss is not 77, 80-
by Kuwaiti direct. 81
banks
6 |Bel gi um 4005975 [Nati sa Bel gi um| DEM 257, 085. 01 164, 587. 07|Contract |[Bank guarantee | DEM 249, 750. 00 0. 00[No proof of Par as. 481. 33
\\Y actual |oss. 97-99
O her Fees on bank DEM 7,335.01 481. 33|Part or all of Par as.
guar ant ee loss is not 97-98,
direct. 100
7 Direct 4002422 |cul f KWD | 32,333,752.00( 111, 881, 494. 81 Claimtransferred to a different category of clains.
Submi ssi on I nvest nent
Cor porati on
8 Direct 4002386 (M tsui & Co. usbD 8, 864, 410. 84 8, 864, 410. 84|Contract |Loans to Iraqgi | USD 8, 864, 410. 84 0. 00["Arising prior Par as. 0.00
Submi ssi on (USA), Inc. parties to" excl usion. 50-52
9 Egypt 4002919 (Port Sai d GBP 36, 488. 00 69, 368. 82|t her Traveller’s GBP 36, 488. 00 0.00|Part or all of Par as. 0.00
Nat i onal Bank tangi bl e |cheques loss is not 95- 96
for property direct.
Devel opnent
10 |Egypt 4002920 (M sr usbD 4,974, 508. 89 4,974,508. 89|Contract |Prom ssory USD 4,974, 508. 89 0. 00["Arising prior Par as. 0.00
I nt er nat i onal not es to" excl usion. 63- 64
Bank
11 |(Egypt 4002921 [Banque M sr USD 28,237.72 28, 237. 72|Ct her Bank accounts uUsh 28,237.72 28,237.72|N A Par as. 28,237.72
Soci ét é tangi bl e 102- 103
Anonyne property
Egypti enne
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
12 |Egypt 4002922 |Arab African USD | 68,772,877.42| 68,772,877.42|Contract |[Loans to Iraqi | USD| 68,772,877.42 0. 00("Arising prior Par as. 0. 00
I nt ernati onal parties to" excl usion. 36-41,
Bank Head 44- 45,
Ofice Cairo 48- 49,
51-52,
53-54
13 |[Egypt 4005976 |Egypt Air USD | 106, 775, 784. 50| 106, 775, 784. 50|C her Bank accounts UsD | 106, 775, 784. 50| 96, 069, 860. 33|Non- conpensabl e [Paras. 96, 069, 860. 33
Organi zati on tangi bl e el ement of bank [102-103
property bal ance held in
I'raqg.
14 |France 4001894 [Uni on de USD | 521, 861, 713. 38| 521, 861, 713. 38|Contract |Loans to Iraqi | USD | 435, 152, 923. 24 0. 00["Arising prior Par as. 0.00
Banques Arabes parties to" excl usion. 36-41,
et Francai ses 60- 62
Contract |Letters of USD | 86, 708, 790. 14 0.00|Part or all of Par as.
credit issued loss is 55-59
by Iraqi banks unsubst anti at ed.
15 |[France 4001954 |Banque FRF | 711, 641, 903. 05| 177, 440, 216. 30|Contract |Loans to Iraqgi | FRF | 706, 700, 944. 50 0. 00[“Arising prior Par as. 0. 00
Nat i onal e de parties to” excl usion; 60- 62
Paris part or all of
USD | 41, 682, 509. 13 uUsb | 39, 752, 735. 00 loss is
unsubst anti at ed.
Contract |Letters of FRF 4,940, 958. 55 0.00|Part or all of Par as.
credit issued loss is 55-59
by Iraqi banks unsubst anti at ed.
USD| 1,929,774.13
16 [France 4001976 |Banque FRF 57,434,374. 43| 40,952, 945. 26|Contract |Loans to Iraqi | USD| 29, 196, 378. 68 0.00(|Part or all of Para. 14 0. 00
Francai se du parties loss is
Commer ce unsubst anti at ed.
Ext éri eur
UsSD | 29, 996, 278. 68 Contract |Letters of FRF 57,434, 374. 45 0. 00[“Arising prior Par as.
credit issued to” excl usion; 55-59
by Iraqgi banks part or all of
loss is
unsubst anti at ed.
(USb] 799, 900. 00
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
17 |France 4002076 [Soci ét é DEM | 15, 595, 134. 00| 199, 137, 816. 69|Contract [Loans to Iraqi | DEM| 14, 730, 319. 00 0.00(Part or all of Para. 14 0. 00
Général e parties loss is
unsubst anti at ed.
UsD | 187, 751, 377. 00 UsD | 187, 590, 377. 00
FRF 7,351, 166. 00 Contract [Letters of DEM 864, 815. 00 0.00|Part or all of Par as.
credit issued loss is 55-59
by Iraqgi banks unsubst anti at ed.
FRF 7,351, 166. 00
usb 161, 000. 00
18 |Ger many 4000549 |Bayeri sche DEM | 30, 558, 902. 79| 19,563, 958. 25(Contract [Letters of DEM| 30, 558, 902. 79 0. 00("Arising prior Par as. 0. 00
Ver ei nsbank AG credit issued to" exclusion. 55-59
by Iraqgi banks
19 |Ger nany 4000557 |Deut sche Bank | DEM| 11,199, 733. 14 7,170, 123. 65|Contract [Loans to lraqi | DEM| 11,199, 733.14 0. 00("Arising prior Par as. 0. 00
AG parties to" exclusion. 47, 51-
52
20 [Ger many 4000579 [West deut sche DEM | 58,371, 276.08| 37,369,574.96(Contract |[Loans to Iraqi | DEM| 58,371, 276.08 0. 00("Arising prior Par as. 0. 00
Landesbank parties to" exclusion. 42-43,
Grozentrale 45
21 [Ger many 4000860 [Soci ét é DEM | 138, 063, 694. 70| 88, 389, 049. 10(Contract [Loans to Iraqi | DEM| 138, 063, 694. 70 0. 00("Arising prior Par as. 0. 00
Générale — parties to" exclusion. 42-43,
El sassi sche 45
Bank & Co.
22 [Ger many 4000861 [Soci ét é DEM | 18,202, 242.38| 11,653, 164. 14(Contract |[Loans to Iraqi | DEM| 18,202, 242.38 0. 00("Arising prior Par as. 0. 00
Générale — parties to" exclusion. 60- 62
El sassi sche
Bank & Co.
23 |[Greece 4005962 [Nat i onal GRD 9, 538, 135. 00 61, 667. 65|Paynent Security or GRD 9, 538, 135. 00 0. 00(Part or all of Par as. 0. 00
West mi nster or relief [protective loss is outside |144-145
Bank PLC to others |measures conpensabl e
ar ea.
24 |Greece 4005963 (Arab-Hel l eni c usbD 583, 437. 00 583, 437.00 Claimtransferred to a different category of clains.
Bank SA
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
25 |[Greece 4005964 |Bank of Greece | GRD | 13,281, 169. 00 85, 867. 78|Contract |Unpai d GRD [ 13, 281, 169. 00 0. 00(Failure to Para. 14 0. 00
account s conply with
recei vabl es formal filing
requi renents.
26 |India 4000512 [St at e Bank of USD 511, 000. 00 511, 000. 00|Cx her Cash (USb] 511, 000. 00 415, 471. 36|Part or all of Par as. 415, 471. 36
I ndia, New tangi bl e loss is 151- 152
Del hi property unsubst anti at ed.
27 |India 4000678 |St at e Bank of UsD 170, 808. 00 170, 808. 00|Contract [Managenent USD 142, 279. 00 0.00|Part or all of Par as. 0.00
I ndi a f ees loss is 109,
unsubstanti ated. |112-116
Busi ness |l ncreased USD 28, 529. 00 0.00|Part or all of Par as.
| oss or costs — salary loss is 126-129
course of |and unsubst anti at ed.
deal i ng term nation
paynent s
28 |India 4000293 [St at e Bank of usbD 117, 168. 00 117, 168. 00|Contract |Unpai d USD 117, 168. 00 0. 00[No proof of Par as. 0.00
Patial a/ Vijay account s direct |oss. 82-85
Arts recei vabl es
Handi crafts
29 (India 4000769 [St at e Bank of GBP 13,171.63| 26,121,963.83|Contract |[Letters of GBP 13,171. 63|Consi deration of this claimhas|Paras. N A
I ndi a credit issued been deferred to a later 55-59
by Iraqi banks i nstal nent.
USD | 26,092, 504. 41 UsSD | 26, 092, 504. 41
I NR 77,881. 43 I NR 77,881. 43
30 |ltaly 4001299 |Banca I TL 86, 861, 135. 00 74,925.50|Contract |Letters of I TL 86, 861, 135. 00 74, 405. 63|N A Par as. 74, 405. 63
Conmrer ci al e credit issued 77-79
Italiana by Kuwaiti
banks
31 |Japan 4000955 [The Toki o JPY 5, 460, 182. 00 37, 852. 22|Ct her Ofice or JPY 2,238, 503. 00 11,393.81|Part or all of Par as. 29,513. 48
Marine & Fire tangi bl e |other equip- loss is 151- 152
I nsurance Co. property [ment unsubst anti at ed.
Ltd.
Paynent Per sonal JPY 3,221,679.00 18, 119. 68|Part or all of Par as.
or relief [property loss is 142- 143
to others |rei mbursenent unsubst anti at ed.
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
32 |Jordan 4002433 |Uni on Bank for | USD 283, 189. 00 283, 189. 00|Cx her Cash usb 283, 189. 00 283, 189. 00|N A Par as. 283, 189. 00
Savi ngs & tangi bl e 151- 152
I nvest ment property
33 [Luxenbourg (4001180 |Ver ei nsbank DEM 3,113,971. 12 2,976, 469. 10|Contract |Letters of DEM 3,113,971. 12 0. 00("Arising prior Par as. 0. 00
I nternational credit issued to" exclusion. 55-59
Soci ete by Iraqi banks
Anonyne
USD 765, 192. 00 (US1b] 765, 192. 00
GBP 114, 509. 00 GBP 114, 509. 00
34 |Net herl ands|4001409 |[ABN Anro Bank | NLG 101, 355. 10 57,555. 42|Contract |[Letters of NLG 101, 355. 10 56, 496. 71|N A Par as. 56, 496. 71
N. V. Head credit issued 77-79
Ofice by Kuwai ti
banks
35 [Netherlands|4001567 [ABN AMRO Bank | USD 8,411, 304. 96 8,411, 304. 96|Contract [Loans to usD 8,411, 304. 96 0. 00(No proof of Par as. 0. 00
N. V. Kuwai ti party; direct |oss. 73,
st andby 75-76,
letters of 82-85
credit
36 |Saudi 4002476 [Saudi Hol I andi | SAR 1, 967, 956. 00 525, 488. 92|Paynent Security or SAR 809, 133. 68 216, 056. 88|N A Par as. 489, 130. 97
Ar abi a Bank or relief [protective 144- 145
to others |nmeasures
Busi ness |l ncreased SAR 650, 184. 00 173,613.89|N A Par as.
| oss or costs — 131-133
course of |additi onal
deal i ng staff costs
Paynent Evacuat i on/ SAR 496, 638. 32 99, 460. 21|Part or all of Par as.
or relief [repatriation/ loss is 146- 148
to others |rel ocation unsubst anti at ed.
Claim N A SAR 12, 000. 00 Awai ting|To be resol ved Par a.
pre- deci si on|by Gover ni ng 167
paration Counci | .
costs
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
37 |[Saudi 4002441 |Nat i onal Co. SAR 188, 943. 42 50, 452. 18|Paynent N A SAR 147,943. 42 0. 00(Failure to Para. 14 0. 00
Ar abi a for Co- fr or relief conply with
perative to others formal filing
I nsurance requi renents.
Paynment Security or SAR 42,000. 00 0. 00
or relief [protective
to others |measures
38 |[Thail and 4001595 [Bangkok Bank USD | 72, 540, 486. 99| 72,540, 486.99|Contract |[Letters of USD | 72, 540, 486. 99|Consi deration of this claimhas|Paras. N A
Limted credit issued been deferred to a later 55-59
by Iraqgi banks i nstal nent.
39 [Tunisia 4002590 [Banque TND 1, 007, 600. 00 1,170, 267. 13|Busi ness |Decline in TND 1, 007, 600. 00 0.00|Part or all of Par as. 0.00
Nat i onal e de | oss or busi ness loss is outside |108,
Dével oppenent course of conpensabl e 111-115,
Touri sti que deal i ng ar ea. 118
' BNDT'
40 (Tunisia 4002592 [Banque Tuni so- | TND | 16, 200, 000. 00| 18, 815, 331. 01(Busi ness |Decline in TND 16, 200, 000. 00 0.00|Part or all of Par as. 0.00
Kowei ti enne de | oss or busi ness loss is not 108,
Dével openent course of direct; part or [111-115,
deal i ng all of loss is 118
unsubst anti at ed.
41 |Tunisia 4002593 [Uni on TND 1, 337, 949. 00 1,553,947. 74|Contract |Letters of TND 1, 269, 949. 00| Consi derati on of this claimhas|Paras. N A
I nternation- credit; |oans been deferred to a later 55-59
al e de Banques i nstal nent.
Busi ness [Decline in TND 68, 000. 00
| oss or busi ness
course of
deal i ng
42 Tunisia 4002594 |Soci ét é TND | 13, 400, 000. 00| 15,563, 298. 49|Busi ness |Decline in TND 6, 000, 000. 00 0. 00(Failure to Para. 14 0. 00
Tuni si enne de | oss or busi ness conply with
Banque cour se of formal filing
deal i ng requi renents.
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Paynent N A TND 6, 400, 000. 00 0.00
or relief
to others
Q her Currency TND 1, 000, 000. 00 0. 00
exchange
| osses
43 [Tur key 4001629 |T. Garanti usD 8, 628, 366. 00 8,628, 366.00|Contract |Letters of usD 8, 628, 366. 00| Consi deration of this claimhas|Paras. N A
Bankasi A.S. credit issued been deferred to a later 55-59
by Iraqi banks i nstal nent.
44 |Tur key 4001631 [Panukbank UsD 806, 038. 56 806, 038. 56|Contract |Loans to Iraqi | USD 806, 038. 56 0. 00" Arising prior 0. 00
T.A. S. General parties to" excl usion. Par as.
Managenent 60- 62
45 |Tur key 4001650 |TC Zir aat usbD 9, 428, 940. 47 9, 428, 940. 47 |Contract |Promi ssory USD 9, 428, 940. 47 0. 00["Arising prior Par as. 0.00
Bankasi A.S. not es to" exclusion. 63- 64
46 |United 4001991 (M W Marshal | KWD 215, 544. 00 758, 783. 26|Busi ness |[Decline in KWD 114, 855. 00 347,879. 31|Cal cul ated | oss |Paras. 510, 264. 64
Ki ngdom & Co. Limted | oss or busi ness is less than 108- 109,
cour se of | oss al | eged. 112-116
deal i ng
GBP 6, 815. 00 O her O fice or KWD 12, 530. 00 20,989.62|Part or all of Par as.
tangi bl e |other equip- loss is 151- 152
property [ment unsubst anti at ed.
Busi ness |l ncreased KWD 85, 155. 00 140, 837.37|Part or all of Par as.
| oss or costs — salary loss is 126-129
course of |and unsubst anti at ed;
deal i ng term nation reduction to
paynent s avoid multiple
recovery.
Q her Cash KWD 323.00 558. 34|Part or all of Par as.
tangi bl e loss is 151- 152
property unsubst anti at ed.
Busi ness |l ncreased KWD 2,681. 00 0.00|Part or all of Par as.
| oss or costs — loss is 135-136
course of Jadvance rental unsubst anti at ed.
deal i ng paynent s
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Claim N A GBP 6, 815. 00 Awai ting|To be resolved |Para.
pre- deci si on|by Gover ni ng 167
paration Counci | .
costs
47 |United 4001998 [Bank of Credit | USD 1,623, 461. 00 1,623, 461. 00|Busi ness |Decline in USD 66, 084. 00 33, 042. 00|l nsufficient Par as. 33, 042.00
Ki ngdom & Conmmer ce | oss or busi ness evi dence of 86, 89,
I nt ernati onal course of val ue; part or 94
(Over seas) deal i ng all of loss is
Limted (BCCl) unsubst anti at ed.
O her Traveller’s USD 1, 458, 012. 00 0.00|Part or all of Par as.
tangi bl e |cheques loss is 86- 88,
property unsubst anti at ed; |90- 93
no proof of
actual |oss.
O her Ret ur ned USD 16, 305. 00 0.00|Part or all of Par as.
tangi bl e |settlenent loss is 88, 93
property [cheques unsubst anti at ed;
no proof of
direct |oss.
Busi ness |l ncreased USD 3, 060. 00 0.00|Part of all of Par as.
| oss or costs — loss is 88, 93
course of |traveller’'s unsubst anti at ed.
deal i ng cheques
printing
Busi ness [l ncreased usD 80, 000. 00 0.00(Part or all of Par as.
| oss or costs — loss is 88, 93
course of |related staff unsubst anti at ed.
deal i ng costs
48 |[United 4002002 |Bank of Credit | USD | 16, 393,531.88| 16,393,531.88|Contract [Letters of USD | 16, 393, 531. 88|Consi derati on of this claimhas|Paras. N A
Ki ngdom & Conmrer ce credit issued been deferred to a later 55-59
I nternational by Iraqgi banks i nstal nent.
(Over seas)
Limted (BCCl)
49 (United 4002174 |The Royal Bank | GBP 19, 700. 00 37,452, 47|Contract |Unpai d GBP 19, 700. 00 31, 009. 26{Part or all of Par as. 31, 009. 26
Ki ngdom of Scotl and accounts loss is 82-85
PLC recei vabl es unsubst anti at ed.
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
50 |United 4002196 |Hon Hing Hong | USD 5,822, 176. 00 5,822, 176. 00|Cx her O fice or usb 1, 029, 996. 00 0.00|Failure to Para. 14 0.00
Ki ngdom tangi bl e |other equip- conply with
property [ment formal filing
requi renents.
O her Bank bal ances USD 200, 000. 00 0.00
tangi bl e
property
O her Cash (US1b] 1, 275, 000. 00 0. 00
tangi bl e
property
Real Damage to (USb] 476, 000. 00 0. 00
property [preni ses
Busi ness |Decline in USD 2,117, 650. 00 0.00
| oss or busi ness
cour se of
deal i ng
O her N A (USb] 723, 530. 00 0. 00
51 |United 4002199 [The Thomas GBP 1, 893, 335. 00 3,599, 496. 20|Cx her Traveller’s GBP 1, 663, 309. 00 99, 678. 00|Part or all of Par as. 404, 989. 11
Ki ngdom Cook Group tangi bl e |cheques loss is 86- 87,
Ltd. property unsubst anti at ed; |90- 92
no proof of
actual |oss.
Contract |Unpaid GBP 230, 026. 00 305, 311. 11|Part or all of Par as.
account s loss is 82-85
recei vabl es unsubst anti at ed.
52 |(United 4002220 [Guardi an Royal | K\D 364, 913. 00 1, 262, 674. 74|Contract |Unpai d account | K\WD 364, 913. 00| Consi deration of this claimhas|NA N A
Ki ngdom Exchange recei vabl es been deferred to a later
Assurance PLC i nstal nent.
53 |[United 4002226 |Aneri can usbD 2,283, 245. 00 2,283, 245. 00|Busi ness |Decline in USD 729, 000. 00 211, 756. 00|Cal cul ated | oss |Paras. 882, 368. 74
St at es of Express | oss or busi ness is less than 108- 109,
Anerica I nt ernational course of | oss alleged; no|112-116
I nc. deal i ng proof of direct
| oss; part or
all of loss is
unsubst anti at ed.
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Contract |Unpaid usD 1,175, 607. 00 659, 563. 50|Part or all of Par as.
account s loss is 65- 66,
recei vabl es unsubst anti at ed; |82- 85
part or all of
loss is not
direct.
O her Bank bal ances USD 143, 720. 00 0.00|Part or all of Par as.
tangi bl e loss is 102- 103
property unsubst anti at ed.
Busi ness |l ncreased USD 33, 245. 00 0.00|Part or all of Par as.
| oss or costs — salary loss is 126-129;
course of |and unsubstanti ated. |131-133
deal i ng term nation
paynent s
Paynent Evacuat i on/ USD 155, 541. 00 6, 961. 24[No proof of Par as.
or relief [repatriation/ direct |oss; 146- 148
to others |rel ocation part or all of
loss is not
direct; part or
all of loss is
unsubst anti at ed.
Paynent Per sonal usD 9, 480. 00 0. 00(Part or all of Par as.
or relief |property loss is 142- 143
to others |rei mbursenent unsubst anti at ed.
Paynent Security or usD 36, 652. 00 4,088.00|Part or all of Par as.
or relief |protective loss is not 144- 145
to others |[nmeasures direct.

54 [United 4002227 |Amreri can usD 911, 257. 00 911, 257. 00|Cx her Travel ler’s usD 903, 306. 00 68, 644. 77|Part or all of Par as. 76, 595. 77
St ates of Express Travel tangi bl e [cheques loss is 86- 88,
Arerica Rel at ed property unsubst anti at ed; |90- 93

Services Co. no proof of
I nc. actual |oss.
Q her Auditors fees usD 7,951. 00 7,951. 00|N A Par as.
88, 93
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No. Country UNCC armount cl ai ned Recl assi fi ed anmount Deci sion of the Panel of Commi ssioners
claim
nunber
Amount clained in Type of Sub- cat egory clainmed in Amount Reasons for Report
Loss currency |recommended in deni al or citation
usD reduction of
Ush c awar d
Uni ted 4002249 4,632,982. 63 4,632,982, 63|Busi ness [l ncreased 1,087, 067. 36 605, 590. 00|Cal cul ated | oss |Paras.
St at es of | oss or costs — salary is less than 127-129,
Anerica course of |and | oss al |l eged; 131-133
deal i ng term nation part or all of
paynent s loss is not
direct.
Paynent Evacuat i on/ 147, 245. 86 108, 563. 00|Part or all of Par as.
or relief [repatriation/ loss is 146- 148
to others |rel ocation unsubst anti at ed.
Paynent Security or 1,181.00 1,181. 00|N A Par as.
or relief [protective 144- 145
to others |measures
Busi ness |l ncreased 65, 149. 00 6,515. 00|Part or all of Par as.
| oss or costs — loss is 135-136
course of |advance unsubst anti at ed.
deal i ng paynments and
deposits
O her O fice or 8, 808. 00 881.00|Part or all of Par as.
tangi bl e |other equip- loss is 151- 152
property [ment unsubst anti at ed.
Busi ness |Decline in 676, 667. 00 0.00|Part or all of Par as.
| oss or busi ness loss is 108- 109,
cour se of unsubstanti ated. |112-116
deal i ng
Busi ness |Pernmanent | oss 2,320, 000. 00 0.00|Part or all of Par as.
| oss or of val ue of loss is 108- 109,
course of [business unsubstanti ated. |112-116
deal i ng
O her Interest and 200, 798. 90|Consi derati on of this claimhas |Paras.
tangi bl e |[charges on been deferred to a later 104- 106
property |bank bal ance i nstal nent.
Q her Legal fees 28, 810. 26 0.00(Part or all of Par as.
loss is not 137-138
direct.
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No. Country UNCC d ai nant Total anount clainmed a/ Recl assi fi ed anmount d/ Deci sion of the Panel of Conmi ssioners e/
claim
nunber
Amount clained in Total anount Type of Sub- cat egory Amount clained in Amount Reasons for Report Total award
original currency cl ai med Loss original currency |reconmmended in deni al or citation in USD
b/ restated in usD reduction of
usb c/ awar d
Q her Legal fees, usD 97, 255. 25 Awai ting|Part or all of Par a.
i ncludi ng decisionfloss is 167
claim unsubst anti at ed;
preparation to be resol ved
costs by Governi ng
Council. g/
56 |United 4002256 [The Chase USD | 11, 828, 806. 26| 11, 828, 806.26|Contract |Loans to Iraqgi | USD 11, 828, 806. 26 0. 00" Arising prior Par as. 0.00
States of Manhat t an Bank parties to" excl usion. 36-41
Anerica (Nat i onal
Associ at i on)
57 |United 4002352 |[The Bank of UsSD | 26, 281, 300. 06| 26, 281, 300. 06|{Contract |Loans to Iraqgi | USD| 26,281, 300. 06 0. 00" Arising prior Par as. 0.00
States of New Yor k parties to" excl usion. 36-41

Anerica
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S/ AC. 26/ 2000/ 17
Page 65

Notes to table of recommended awards

al In accordance with the Governing Council’s decision taken at its
twenty-seventh session held in March 1998, the Panel has not considered
unsol i cited suppl enents or anendnents subnmitted after 11 May 1998 to
previously filed claims. Accordingly, the total claimed anounts stated in
this table include only those supplenments and amendnents to the origina
clained anpbunts submitted prior to 11 May 1998 or submitted after that date
where these conply with the requirenents of the Conm ssion

b/ Currency codes: ATS (Austrian schilling), BHD (Bahraini dinar), DEM
(Deutsche mark), FRF (French franc), GBP (Pound sterling), GRD (G eek
drachma), INR (Indian rupee), ITL (Italian lira), JPY (Japanese yen), KW
(Kuwai ti dinar), NLG (Netherlands guilder), SAR (Saudi Arabian riyal), TND
(Tuni sian dinar), USD (United States dollar).

c/ For claims originally expressed by the claimant in currencies other
than United States dollars, the secretariat has converted the anount
clained to United States dollars based on August 1990 rates of exchange as
indicated in the United Nations Monthly Bulletin of Statistics, or in cases
where this exchange rate is not available, the | atest exchange rate

avail abl e prior to August 1990. This conversion is made solely to provide
an indication of the anount claimed in United States dollars for
comparative purposes. In contrast, the date of the exchange rate that was
applied to cal culate the recormended anobunt is described in paragraphs 160
to 164.

d/ Since many claimants have presented sinilar |osses in different ways,
the Panel has recategorized certain of the | osses using standard
classifications, as appropriate. This procedure is intended to ensure
consi stency, equality of treatnent and fairness in the analysis of the
clains and is consistent with the practice of other panels of the
Conmi ssi on.

e/ As used in this table, “N A" neans not applicable

f/ The Panel notes that the claimformlists the total anount clainmed as
SAR 188,943. In reviewing the claim however, the Panel has determ ned the
clai mant has clained two separate | oss anobunts which total SAR 189, 943. 42.
These separate | oss anobunts are reflected in the reclassified anount
col um.

g/ Wth respect to legal fees incurred in closing the claimant’s office,
the Panel finds that the claimant has failed to substantiate this portion
of the claim The Panel nakes no reconmendation with respect to that
portion of the claimregarding claimpreparation costs.



