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I ntroduction

1. The Governing Council of the United Nations Compensation Comm ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the

“Panel "), conposed of Messrs. John Tackaberry (Chairnan), Pierre Genton and
Vi nayak Pradhan, at its twenty-eighth session in June 1998, to review
construction and engineering clains filed with the Conm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Cains Procedure
(S/AC. 26/ 1992/ 10) (the “Rules”) and other Governing Council deci sions.

This report contains the recomendations to the Governing Council by the
Panel, pursuant to article 38(e) of the Rules, concerning seventeen clains
included in the tenth instalnent. Each of the claimnts seeks conpensation
for | oss, damage or injury allegedly arising out of Iraq’s 2 August 1990

i nvasi on and subsequent occupation of Kuwait.

2. Based on its review of the clains presented to it to date and the
findings of other panels of Comm ssioners contained in their reports and
recomendati ons, this Panel has set out some general propositions
concerni ng construction and engi neering clainms filed on behal f of
corporations (the ““E3” Cains”). The general propositions are contained
in Annex | entitled “Sunmary of General Propositions” (the “Sunmary”). The
Sunmary forns part of, and is intended to be read together with, this
report.

3. Each of the claimants included in the tenth instal ment had the
opportunity to provide the Panel with informati on and docunentation
concerning the clains. The Panel has considered evidence fromthe
claimants and the responses of Governments to the reports of the Executive
Secretary issued pursuant to article 16 of the Rules. The Panel has
retained consultants with expertise in valuation and in construction and
engi neering. The Panel has taken note of certain findings by other panels
of Conmi ssi oners, approved by the Governing Council, regarding the
interpretation of relevant Security Council resolutions and Governing
Counci | decisions. The Panel was nmindful of its function to provide an

el ement of due process in the review of clains filed with the Conm ssion
Finally, the Panel has further anplified both procedural and substantive
aspects of the process of formulating recormendations in the Sumary to its
consi deration of the individual clains.

l. PROCEDURAL HI STORY

A. The procedural history of the claims in the tenth instal nent

4, A summary of the procedural history of the “E3” Clains is set down in
paragraphs 10 to 18 of the Summary.

5. On 8 Septenmber 1999, the Panel issued a procedural order relating to
the clains included in the tenth instalment. |In view of:
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(a) t he apparent conplexity of the issues raised;
(b) the vol une of the docunentation underlying the clains; and/or
(c) t he amobunt of conpensation sought by the clainants,

the Panel decided to classify each of the clains as “unusually |arge or
complex” within the nmeaning of article 38(d) of the Rules. |n accordance
with that Rule, the Panel decided to conplete its review of the clains
within 12 nonths of the date of its procedural order

6. In view of the review period and the available information and
docunentation, the Panel determined that it was able to evaluate the clains
wi t hout additional information or docunments fromthe Governnent of Iragqg.
Nonet hel ess, due process, the provision of which is the responsibility of
the Panel, has been achieved by the insistence of the Panel on the
observance by claimants of the article 35(3) requirenent for sufficient
docunentary and ot her appropriate evidence.

7. In drafting this report, the Panel has not included specific
citations fromrestricted or non-public docunents that were produced or
made available to it for the conpletion of its work

B. The claimants

8. This report contains the Panel’s findings with respect to the
following clains for |osses allegedly caused by Iraq's invasion and
occupation of Kuwait:

(a) the Consortiumconstituted by Abay Engineering S.A, a
corporation existing under the | aws of Belgium and Spie Batignolles, a
corporation existing under the laws of France, which seeks conpensation in
the total anpbunt of 12,168,700 United States dollars (USD)

(b) Si ssa Construction and Managenent Corporation, a corporation
organi sed under the | aws of Canada, which seeks conpensation in the tota
amount of USD 159, 718, 942;

(c) Al exandri a Shi pyard Conpany, a corporation organised under the
| aws of Egypt, which seeks conmpensation in the total anpbunt of USD
15, 356, 626;

(d) M sr Concrete Devel opnent Conpany, a corporation organi sed
under the | aws of Egypt, which seeks conpensation in the total anount of
USD 24, 864, 614;

(e) Technip S. A, a corporation organi sed under the | aws of France,
whi ch seeks conpensation in the total anmount of USD 44, 542, 630;
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(f) Enterprise Muller Freres - Travaux Publics S. A, a corporation
organi sed under the | aws of France, which seeks conpensation in the tota
anount of USD 1,552, 629;

(9) ABB Schal t anl agen GhbH, a corporation organi sed under the | aws
of Germany, which seeks conpensation in the total anpbunt of USD 16, 635, 422

(h) Irbid District Electricity Conpany, a corporation organised
under the laws of Jordan, which seeks conpensation in the total amount of
USD 1, 444, 824;

(i) Jordan El ectric Power Conpany, a corporation organi sed under
the | aws of Jordan, which seeks conpensation in the total amount of USD
2,363, 213;

(j) The Jordani an El ectrical and Mechani cal Engi neering Conpany, a
corporation organised under the |aws of Jordan, which seeks conpensation in
the total anmount of USD 228, 670;

(k) Atlantic @ulf and Pacific Conpany of Manila, Inc., a
corporation organised under the |aws of the Philippines, which seeks
conpensation in the total anount of USD 288, 817

(1) Pol i mex- Cekop Linited, a corporation organised under the | aws
of Pol and, which seeks conpensation in the total anmpbunt of USD 51, 683, 454;

(m Bechtel Limted, a corporation organi sed under the |laws of the
United Kingdom of Great Britain and Northern Ireland, which seeks
conpensation in the total anobunt of USD 10, 013, 427

(n) Davy MKee (London) Linmited, a corporation organi sed under the
| aws of the United Kingdomof Geat Britain and Northern Ireland, which
seeks conpensation in the total amount of USD 3, 047, 678;

(o) ABB Lunmus Crest Inc., a corporation organised under the | aws
of the United States of Anerica, which seeks conpensation in the tota
amount of USD 30, 230, 415;

(p) John Brown, a division of Trafal gar House, Inc., a corporation
organi sed under the laws of the United States of America, which seeks
compensation in the total anount of USD 10, 065, 777; and

(q) Overseas Bechtel, Inc., a corporation organised under the | aws
of the United States of Anerica, which seeks conpensation in the total
amount of USD 4, 915, 980.

9. These ampunts claimed in United States dollars represent the all eged
| oss anounts after correction for applicable exchange rates as described in
par agraphs 55 to 57 of the Summary.
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. THE CLAI M OF THE CONSORTI UM CONSTI TUTED BY ABAY ENG NEERI NG S. A. AND
SPI E BATI GNOLLES

10. The Consortium constituted by Abay Engineering S.A., a corporation
exi sting under Belgian |aw, and Spie Batignolles, a corporation existing
under French law, (the “Consortiunf) entered into an agreenment on 15
February, 1989 with ARADET, “a panarab conpany with headquarters in Iraq”
The agreenent (the “STTP contract”) provided for the construction in Al-
Qaim Iraq of a plant for the production of sodiumtripol phosphate.

11. The Consortium asserts that work under the STTP contract canme to a
complete standstill in Novenber 1990, as a result of Iraq s invasion and
occupation of Kuwait.

12. The Consortium seeks conpensation in the total anmount of USD
12,168,700 for contract |osses, loss of profits, |loss of tangible property,
and “mitigation expenses”.

A. Contract | osses

1. Facts and contentions

13. The Consortium seeks conpensation in the anount of USD 1, 142,467 for
“unpai d engi neering services” provided in connection with the STTP
contract.

14. The STTP contract cane into effect on 22 May 1989. The tota

contract value was 115, 365, 000 Deutsche Mark (DEM plus 1,176,000 Iraq
dinars (1Q). The anmount payabl e by ARADET under the STTP contract was
guar ant eed by API CORP, a conpany created under the auspices of the

Organi sation for Arab Petrol eum Exporting Conpani es, up to an anmount of DEM
130, 000, 000. The “Conpl ete and Ready for Conmi ssioning Certificate” was
due to be issued by August 1991, and the “Taking Over Certificate” was due
to be issued by Decenber 1991

15. The Consortium asserts that, by November 1990, work on the STTP
contract had come to a “conplete standstill”. The Consortium s enpl oyees
were evacuated fromlraq from Septenber 1990 to January 1991.

16. According to the fully notivated award dated 25 Septenber 1997 of the
tribunal appointed by the International Court of Arbitration of the

I nternational Chanber of Commerce (“ICC'), negotiations continued through
1991 and into 1992 in an attenpt to re-negotiate the contract to neet the
changed circunstances. The attenpt to re-negotiate the contract failed in
May 1992, when API CORP's board of directors refused to approve the new
arrangenents. In the course of the negotiations, the Consortiumtook the
opportunity to set out in full its |osses on the project.

17. On 1 Septenber 1992, the Consortiumrequested API CORP to pay, under
the guarantee, the anounts due by ARADET under clause 44 of the STTP
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Contract. APICORP refused to do so and on 22 Novenber 1993 the Consortium
initiated arbitration proceedi ngs agai nst API CORP at the Internationa
Court of Arbitration of the |ICC

18. Inits claim the Consortiumput forward all its |losses on the
project. 1In the event, the tribunal appointed by the International Court
of Arbitration of the ICC held that the contract had been frustrated on 31
May 1992, and the Consortium succeeded in recovering paynent under sub-
clauses 44.1 and 43.3 of the STTP contract.

19. Sub-cl ause 44.1 reads as foll ows:

“Frustration:

In the event of the Contract being frustrated the sum payable by the
Enpl oyer to the Contractor in respect of the work executed shall be
the sane as that which woul d have been payabl e under C ause 43

(CQut break of War and Termination) hereof if the Contract had been
term nated under the provisions of Cl ause 43 hereof.”

20. Sub-cl ause 43.3 reads as foll ows:

“Paynent if Contract termnated:

If the Contract shall be term nated as aforesaid the Contractor shal
be paid by the Enployer (in so far as such anpbunts or itens shall not
have al ready been covered by paynents on accounts nade to the
Contractor) for all work executed prior to the date of ternination at
the rates and prices provided in the Contract and in addition:

(a) The ampunt payable in respect of any prelimnary itens,
so far as the work or service conprised therein has been carried out
or perforned, and a proper proportion as certified by the Engi neer of
any such itens the work or service conprised in which has been
partially carried out or perforned

(b) The cost of materials or goods reasonably ordered for the
Wirks or for use in connection with the Wrks which shall have been
delivered to the Contractor or of which the Contractor is legally
liable to accept delivery (such nmaterials or goods beconing the
property of the Enployer upon such paynent being nade by hin.

(c) A sum to be certified by the Engi neer, being the anount
of any expenditure reasonably incurred by the Contractor in the
expectation of conpleting the whole of the Wirks, in so far as such
expenditure shall not have been covered by the paynments in this Sub-
Cl ause before nentioned.

(d) The reasonabl e cost of renopval under Sub-Cl ause 2 of this
Clause and (if required by the Contractor) return thereof to the
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Contractor’s Wrks in his country of registration or to any other
destination at no greater cost.

(e) The reasonable cost of repatriation of all the
Contractor’s staff and workmen enpl oyed on or in connection with the
Wrks at the time of such term nation

Provi ded al ways that, agai nst any paynents due fromthe Enployer
under this Sub-C ause, the Enployer shall be entitled to be credited
wi th any outstandi ng bal ances due fromthe Contractor for advances in
respect of Plant and materials, and any sum previously paid by the
Enpl oyer to the Contractor in respect of the execution of the Wrks.”

21. The ICC held that the total anpunt due to the Consortium under these
cl auses was DEM 53, 878, 221. This anpbunt was in respect of three
components: (i) cost of work executed until 31 Decenber 1991; (ii)
additional costs incurred until 31 Decenber 1991; and (iii) recurrent costs
(storage, insurance, etc.) incurred between 1 January and 31 May 1992

22. By 16 Septenber 1999, API CORP had paid the Consortiumthe tota
anount of the arbitration award.

23. The Consortium asserts that the arbitrati on award does not conpensate
it for the full amount of its |osses incurred under the STTP contract. It
seeks conpensation before the Commission in the amount of USD 1, 142, 467

for “engineering perfornmed but not considered by the Award”. The

Consortium asserts that as at 2 August 1990, it had perforned 94. 33 per
cent of the engineering work, but delivered and invoiced only 86.25 per
cent of the equipnent. This neant that 8.08 per cent of the engineering
services, relating to the equi pnent never delivered, in the anpbunt of USD
1,142,467, renmains uninvoi ced and unpai d.

24. The Consortiummaintains in its response to the article 34
notification that there is no overlap between its claimbefore the

Conmi ssion and the arbitration award. It asserts that the claimfor unpaid
engi neering services was included in the subm ssion for arbitration but no
award was nmade in respect of it. |Indeed, it asserts that, for reasons
unclear to it, the ICC did not consider this point of its subm ssion

2. Analysis and val uation

25. On the evidence put before it, in the view of the Panel, the
Consortium nai ntai ned the claimfor unpaid engineering services in the
arbitration. The Consortium asserts that no award was made in respect of
that claim

26. However, first, it is not clear to the Panel that that is in fact the
case. The Consortiumcertainly did not denonstrate that the award of over
DEM 53 million did not in fact include an all owance for the unpaid

engi neering services. As such, the Consortium has not established that it
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suffered a loss. But, even if there was no such all owance, that woul d
sinmply nmean that the arbitral panel had rejected the claimas not
mai nt ai nabl e. There m ght be many reasons why an arbitral tribunal after a
I engthy and detailed investigation of the matter ni ght have reached such a
concl usion. These reasons could include a determ nation that no such |oss
occurred or that it was otherw se caused. What is clear is that there is
no material before the Panel upon which it can conclude that this claim
represents an unconpensated |oss. Proof of a loss is essential if a claim
is to be considered by the Panel

3. Recommendati on

27. The Panel recommends no conpensation for contract |osses.

B. Loss of profits

28. The Consortium seeks conpensation in the anount of USD 4, 133,008 (DEM
6,676,874) for loss of profits. The Consortiumstates that for 1989-1992
Spie Batignolles and its wholly-owned subsi diary Abay Engi neering had
“group-w de overheads (head office general expenses)” averaging 9.84 per
cent. Its gross profit margin was three per cent. It therefore asserts
that the total of “lost profits” is 12.84 per cent of DEM 52,000,578 (the
total contract price |less amounts al ready paid), namely DEM 6, 676, 874,

whi ch the Consortium converted to USD 4, 133, 008.

29. The Panel finds that the Consortium had an existing contractua
rel ati onship with ARADET.

30. However, the Panel finds that the continuation of this relationship
was not rendered inpossible directly by Iraq’s invasion and occupation of
Kuwait. As noted at paragraph 18, supra, the ICC, in its arbitration
award, found that the STTP contract was frustrated only in May 1992 when it
becane clear that the contract would not be resunmed because of the trade
sanctions against Ilraq. The Panel finds that any loss of profits incurred
by the Consortiumwere not directly caused by Iraq s invasion and
occupation of Kuwait, but by the trade sanctions against lIragq. These
sanctions prevented the resunption of the STTP contract after the cessation
of hostilities in Kuwait.

31. The Panel further finds that the Consortiumfailed to fulfil the
evidentiary standard for loss of profits clainms set out in paragraphs 125
to 131 of the Sunmary.

32. The Panel reconmends no conpensation for |oss of profits.
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C. Loss of tangible property

1. Facts and contentions

33. The Consortium seeks conpensation in the anount of USD 3, 311, 645 for

| oss of tangible property. The Consortium asserts that by 2 August 1990
nost of the essential assets required for the project had been deployed to
the project site. The Consortium asserts that the assets were abandoned on
site at the tine the works were stopped. |t has been unable to recover the
assets since their abandonment.

34. The Consortiumdid not state the precise circunstances of the | oss of
the assets. |Its response to the article 34 notification asserts that “over
the period 1992-1995, an inportant nunber of the Consortiunmis and the
subcontractors’ assets had been requisitioned by the Iraqi authorities”

35. More than half of the total claimed amunt of USD 3,311,645 is
clainmed by the Consortiumon behalf of its two sub-contractors
I nst al export and CCl C.

36. The Consortium asserts that the arbitrati on award incl uded
compensation in the anmount of USD 1,039,170 for the | oss of the use of the
assets which the Consortiumwas forced to abandon at the project site. In

the calculation of its claimbefore the Comrission for the | oss of tangible
property, the Consortium has deducted this anobunt.

2. Anal ysis and val uation

37. The Panel finds that the Consortium provided sufficient evidence, in
relation to nost of the itens clainmed, to prove: (a) that it, or

I nstal export or CCIC, owned the assets; and (b) that they were | ocated at
the STTP project site at the time of Iraq’ s invasion and occupation of
Kuwai t .

38. However, the Panel finds that the Consortiumfailed to provide
sufficient evidence in relation to the date or cause of the loss. The
docunentati on subnmitted in support of the claimindicates that at |east
some of the assets used on the STTP project were confiscated by the Iraq
authorities in 1992 and that other assets were confiscated as |ate as 1995.

3. Recommendati on

39. Appl yi ng the approach taken with respect to the confiscation of
tangi bl e property by the Iragi authorities after the liberation of Kuwait,
as set out in paragraph 146 of the Summary, the Panel recomends no
conpensation for loss of tangi ble property.

D. Mtigation expenses

40. The Consortium seeks conpensation in the total amount of USD
3,581,580 for “costs to reduce the amount of the claini. The costs
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conprise legal fees incurred in respect of the arbitration proceedi ngs
before the 1 CC (USD 2, 645,533), transportati on expenses that the Consortium
agreed to pay APICORP in order to obtain paynent under the arbitration
award (USD 685, 621), and storage and insurance costs that the Consortium
agreed to pay APICORP in order to obtain paynment under the arbitration
award (USD 250, 426) .

41. The Consortium asserts that had the legal fees, transportation
expenses, and storage and insurance costs not been incurred, it would not
have obtai ned paynent under the arbitration award, and the anount of the
award could have fornmed part of its claimbefore the Comm ssion

42, The Panel finds that the | egal fees, transportation expenses, and
storage and insurance costs were not incurred as a direct result of lraq's
i nvasi on and occupation of Kuwait. The Consortiumelected to seek recovery
of its losses on the STTP project before the | CC under the arbitration
provi sion of the STTP project. The expenses of this process are an adjunct
of this election, and not of lIraq’ s invasion and occupation of Kuwait.

43. The Panel reconmends no conpensation for mitigation expenses.

E. Summary of recommended conpensation for the Consortium

44, Based on its findings regarding the Consortiuns claim the Pane
reconmends no conpensation
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I11. THE CLAIM OF SI SSA CONSTRUCTI ON AND MANAGEMENT CORPORATI ON

45. Si ssa Constructi on and Managenment Corporation (“Sissa”) is a
construction conpany incorporated in Canada. On 12 Novenber 1990, Sissa
entered into a contract with Iran Toseeh Conpany (“lran Toseeh”), an

I rani an corporation, for the devel opnent of Kish Island, in the Persian

@l f. The turnkey project involved the construction, equipnent and

furni shing of a nodern luxury hotel, and a residential and shoppi ng conpl ex
with associated public anenities on Kish Island.

46. The Kish Island Project was allegedly “cancelled” in October 1991
before any construction work had comenced “due to the invasion of Kuwait
and air and water pollution of the area”. The cancellation took place
after Sissa had perforned sone initial design and nobilisation work on the
proj ect .

47. Si ssa seeks conpensation in the total anount of USD 159, 718, 942 for
|l oss of profits and “other expenses” in connection with the Kish Island
Project. Sissa also filed an alternative claimin the amunt of USD
30,588,534 for unpaid contract anounts, in the event its claimfor |oss of
profits and “ot her expenses” is unsuccessful

A. Loss of profits

1. Facts and contentions

48. Si ssa seeks conpensation in the amount of USD 158, 723,088 for | oss of
profits in connection with the Kish Island Project.

49, Under the terns of the contract for the devel opnent of Kish Island,
Sissa was to “provide financing for the project, with the guarantee for
repaynent of Iran Toseeh and co-guarantee of Bank Meli Iran” as well as

construction systens called “Milti-Fold Systens”.

50. Paynment under the contract was to be made in nonthly instal ments
based on progress reports confirnmed by Iran Toseeh's consulting engi neer

51. Sissa states that it commenced work on the Kish Island Project

i Mmedi ately after signing the contract. By 15 January 1991, Sissa had
conpl eted all designs, negotiated the funding of the project and conpl eted
negotiations with sub-contractors. Sissa states that, after 17 January
1991, the project was delayed “for nonths”. |In October 1991, Sissa was

i nformed that the guarantees provided by Iran Toseeh for the project had
been cancel | ed.

52. Sissa calculates its claimfor loss of profits as ten per cent of the
total “capital cost” for the Kish Island Project, which the contract
estimated at USD 1, 587, 230,887. The contract provided that Sissa was to be
conmpensated for its services in the amount of 2.5 per cent of the tota
“capital cost” of the project for each of the following itens: (a)
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construction supervision and managenent; (b) construction systens (nulti-
fold) and training; (c) architectural and engineering fee; and (d)
procurenent fee.

2. Analysis and val uation

53. In support of its claim Sissa provided a feasibility report for the
Ki sh Island Project as well as site plans and diagrans, photographs of
nodel s, target costings, design bases and assunptions and a tine schedul e.
The Panel finds that the evidence provided by Sissa is not sufficient to
show that the contract woul d have been profitable as a whole. Further, the
Panel finds that Sissa s fees under the contract were payable as a
percentage of “capital costs” that would have increased progressively as

t he devel opnent of Kish Island progressed. The fees would, therefore, have
related to the progress of work under the contract and woul d not have been
recovered on the lunp sumbasis stated by Sissa.

54. The Panel finds that Sissa failed to fulfil the evidentiary standard
for loss of profits clains set out in paragraphs 125 to 131 of the Summary.
Accordingly, the Panel reconmends no conpensation

3. Recommendati on

55. The Panel recommends no conpensation for |oss of profits.

B. “Qther expenses”

56. Si ssa seeks conpensation in the anpbunt of USD 995,854 for “other
expenses” allegedly incurred in connection with the Kish Island Project.

Si ssa provided no infornmation about the nature of its claim apart from
stating that it had been calculated “frombillings that have been received
as well as expenses of all travels, |odging, teleconmunications, etc.”

57. The Panel finds that Sissa failed to explain the nature of its |osses
and how they were directly caused by Iraq’ s invasion and occupation of
Kuwait. Further, Sissa did not provide any evidence in support of its

| osses.
58. The Panel recommends no conpensation for “other expenses”

C. Contract |osses
59. Sissa clains for unpaid contract anmounts. The claimis expressed as
an alternative claimin the event that its clains for loss of profits and
“ot her expenses” are unsuccessful. Sissa states that it is “willing to

settle for the amount of USD 30, 588,534, which will conpensate for the
funds spent up to date”.

60. Iran Toseeh agreed to neke avail abl e USD 15, 000, 000 for the
nmobi | i sation of the Kish Island Project upon the execution of the contract



S/ AC. 26/ 2000/ 18
Page 20

and a further USD 25, 000,000 “for down paynment on equi prments, furnishings
and as start up funds for the construction of the warehouses”

61. Sissa alleges that it did not receive the downpaynment of USD

40, 000, 000, as the cancellation of the contract intervened before this
anount was paid. Further, Sissa “had enpl oyed i ndependent contractors and
had conpleted all architectural and engi neering part of the Kish Island
Project, and was obliged to pay USD 30, 588,534 out of corporate funds” to
architects and engi neers.

62. Despite a specific request by the secretariat to do so, Sissa

provi ded no evidence that Iran Toseeh accepted Sissa's claimfor unpaid
contractual anounts. Further, Sissa did not provide evidence in the form
of agreenents, orders or invoices with the architects and engineers. It
provi ded no evidence that the paynents were actually nmade

63. The Panel finds that Sissa did not provide sufficient evidence in
support of its | osses.

64. The Panel reconmends no conpensation for contract |osses.

D. Summary of recommended conpensation for Sissa

65. Based on its findings regarding Sissa's claim the Panel recomrends
no conpensati on
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V. THE CLAI M OF ALEXANDRI A SHI PYARD COVPANY

66. Al exandria Shipyard Co. (“Alexandria”), a conpany existing under
Egyptian law, is involved in the business of building and repairing
maritinme vessels. At the tine of Iraq’'s invasion of Kuwait, Al exandria was
undertaking repair work on the Iraqi commercial fleet for the Public
Establ i shnment for Maritinme Transport. The work was being carried out
pursuant to a protocol agreenent for technical co-operation dated 20
Novenber 1988.

67. Al exandri a seeks conpensation in the total anmount of USD 15, 356, 626
for loss of profits, bank charges and interest. The interest elenent is in
the amobunt of USD 6,029, 131. For the reasons stated in paragraph 58 of the
Summary, the Panel makes no recomendati on with respect to Alexandria’s
claimfor interest.

68. Inits original claimsubnssion, Al exandria also sought conpensation
in the amount of USD 654,510 for contract |osses (unpaid invoices for
repair of ships and unpaid nmooring fees). Alexandria later withdrewits
claimfor this loss item stating that it had been able to obtain paynent
fromthe Iraqgi enployer of the anbunts owing to it.

A. Loss of profits

1. Facts and contentions

69. Al exandri a seeks conpensation in the amount of USD 8, 534,851 (DEM
13,000, 000) for loss of profits. The claimis for the total profit that

Al exandri a expected to nake under two contracts for the building and supply
of ships (the “Ship-building Contracts”). Alexandria entered into the

Shi p-bui l di ng Contracts with Hansa Bergen nbH & Co. (“Hansa Bergen”), a
German nmarine transport conpany, on 30 August 1991. Al exandria estimates
its lost profits under the Ship-building Contracts to be DEM 13, 000, 000.

70. The Shi p-buil ding Contracts provided for the building and supply of
two 11,000 ton ships (vessels N14 and N15). The value of each contract was
DEM 34.3 nmillion. The ships were to be delivered within 21 nonths of the
respective dates of entry into effect of the contracts.

71. On 29 August 1991, Al exandria entered into a contract with MPC
Muenchmeyer Petersen GrbH & Co. KG (“Miuenchneyer”), a Hanburg-based

shi ppi ng supplier, for the supply of conmponents and equi prent for the two
ships (the “Supply Contract”). The Supply Contract took the form of
Amendrment No. 1 to a Technical Services Agreenent between Al exandria and
Muenchmeyer dated 31 January 1991. Under the Supply Contract, the val ue of
the equi prent to be supplied for each ship was DEM 27.8 nillion

72. Al exandria states that, “for reasons in relation [to] the security of
the regi on and other econom c reasons, the contract for building and
suppl yi ng both ships has been cancelled ...”. Alexandria states that it
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“did not execute the shipbuilding contract ... as the owner considered
M ddl e East as a war area”

73. As a consequence of Hansa Bergen cancel ling the Ship-building
Contracts, Alexandria cancelled the Supply Contract.

74. Al exandria calculated its claimfor loss of profits as the difference
between the total value of the Ship-building Contracts (DEM 68.6 nillion)
and the total value of the conmponents and equi prent to be supplied under
the Supply Contract (DEM 55.6 million).

2. Anal ysis and val uation

75. In support of its claim Al exandria provided copies of its planned
budgets for the fiscal years 1991/92 and 1992/93. However, the Panel finds
that the planned budgets do not constitute sufficient evidence that the

Shi p-bui |l di ng Contracts woul d have been profitable as a whol e.

Accordingly, the Panel finds that Alexandria failed to fulfil the
evidentiary standard for loss of profits clainms set out in paragraphs 125
to 131 of the Sunmary.

76. Further, given that the contracts were signed in |late August 1991
(i.e., 6 nmonths after the liberation of Kuwait), the Panel finds that their
cancel lation was not a direct result of Iraq s invasion and occupation of
Kuwait. It follows that the |osses arising out of the cancellation of the
contracts were not a direct result of the invasion and occupation of
Kuwai t .

3. Recommendati on

77. The Panel reconmmends no conpensation for |oss of profits.

B. Bank charges

1. Facts and contentions

78. Al exandri a seeks conpensation in the amount of USD 792, 644 (2,623, 652
Egypti an pounds (EGP)) for bank charges allegedly incurred in connection
with the opening of two letters of credit with the Bank of New York,
Frankfurt. The letters of credit were issued to the order of Mienchneyer.

79. Under the terns of the Supply Contract, 67.88 per cent of the
contract price was to be paid under an irrevocable letter of credit to be
confirnmed by a first class Gernan bank. Twelve nonths after the date the
Techni cal Services Agreenent entered into effect, the letter of credit was
to be increased by Mienchnmeyer by a further 20 per cent.

80. Al exandria states that the docunmentary credits were cancel |l ed upon
the cancell ation of the Ship-building Contracts, and “therefore, the
conmpany had to incur bank charges and conmi ssions w thout consideration”
Al exandria states that it incurred bank charges in the anount of EGP
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2,623,652 in connection with the opening of the letters of credit.
Al exandria converted this anmbunt to United States dollars using the
exchange rate EGP 3.31 to USD 1.
81. The charges include, “mail and tel ex charges”, “L/C opening
commi ssion”, “extension comm ssion”, “expenses for anmending L/C' and
“docunentary credit increase conm ssion”.
82. Al exandria did not provide copies of the letters of credit. However,

it did provide evidence that the letters of credit in the anbunt of DEM
27.8 mllion each were opened between 3 and 11 June 1991

2. Anal ysis and val uation

83. The Panel finds that Alexandria failed to explain the direct Iink

bet ween the cancell ation of the Ship-building Contracts, the incurring of
the bank charges and Iraq s invasion and occupation of Kuwait. The Ship-
buil ding Contracts and the Supply Contract were entered into in | ate August
1991 (i.e., six nonths after the liberation of Kuwait). The Panel finds
that the cancellation of the Ship-building Contracts and the rel ated bank
charges in connection with the letters of credit were not a direct result
of Iraq' s invasion and occupation of Kuwait.

3. Recommendati on

84. The Panel reconmends no conpensation for bank charges.

C. Summary of recomended conpensation for Al exandria

85. Based on its findings regarding Alexandria' s claim the Pane
reconmends no conpensation
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V. THE CLAIM OF M SR CONCRETE DEVELOPMENT COVPANY

86. M sr Concrete Devel opnent Conpany (“Msr”) is a construction conpany
exi sting under Egyptian law. Prior to lIraqg s invasion and occupation of
Kuwai t, M sr had been operating on construction projects in Iraq for over
20 years. At the tine of Iraq’ s invasion of Kuwait, M sr was undertaking
the construction of two Egyptian di plomatic mission buildings (the Chancery
and t he Anbassador’s residence) in Baghdad (the “Enbassy Project”). The
work was being carried out pursuant to a contract with the Foreign Mnistry
of Egypt. M sr states that work on the Enbassy Project stopped after 2
August 1990.

87. M sr seeks conpensation in the total anount of USD 24, 864,614 for
| oss of profits, loss of tangible property and financial |osses.

A. Loss of profits

1. Facts and contentions

88. M sr seeks conpensation in the amount of USD 3, 200, 000 (I QD

1, 000, 000) for loss of profits in relation to the Enbassy Project. M sr
states that Iraq s invasion and occupation of Kuwait rendered inpossible
the execution of the Enbassy Project.

89. The contract between M sr and the Foreign Mnistry of Egypt was
signed by the parties on 5 March 1990. The total value of the contract was
“estimated” by the parties to be 1@ 5,000,000. The final costs were to be
determ ned by a managenent comittee appointed to the project. The works
were to be conpleted within a period of 30 nonths fromthe date of
fulfilnment of the conditions precedent specified in the contract.

90. On 30 June 1990, the Egyptian Enbassy in Baghdad deposited the
advance paynent in the amount of 1QD 250,000 in Msr’'s bank account with
the Rafidain Bank, Erkhita branch. M sr states that the advance paynent
“was spent on perfornming work relative to site preparation as well as on
sal ary and accommodati on of enpl oyees both in headquarters and the branch”

91. Upon ful filment of the conditions precedent, M sr took delivery of
the site and commenced nobilisation operations on the project.

92. By the end of July 1990, M sr had purchased equiprment locally in Iraq
and arranged for technicians, workers and equi pment to | eave Egypt for
Iraq.

93. M sr states that, after Irag broke off diplomatic relations with
Egypt, “nobst Egyptians working in Iraq had to | eave the country in chaotic
and threatening circunstances”. As a result, the project manager was

requested to close Msr’'s office and to evacuate all Egyptian workers.
Wrk on the Enmbassy Project was suspended, and on 11 August 1990, the
wor kers | eft Baghdad for Agaba.
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94, Msr “fully expected to realise a profit margin of 20 per cent on the
contract price, i.e. a profit of 1QD 1,000,000". Msr converted its
asserted | osses using the exchange rate USD 1.00 to 1QD 3.20 to arrive at a
total clainmed anount for |oss of profits of USD 3, 200, 000.

2. Anal ysis and val uation

95. In support of its claim M sr provided copies of its annual budget
for the 1989 financial year. Msr stated that its Baghdad branch office
accounts for previous years had been left behind in Iragq. The Panel
considers that the annual budget for 1989 is insufficient to establish |oss
of profits on the Enbassy Project. Msr failed to denonstrate that the
contract would have been profitable as a whole. Accordingly, the Pane

finds that Msr failed to fulfil the evidentiary standard for |oss of
profits clains set out in paragraphs 125 to 131 of the Sunmary.

96. Further, the Panel finds that Msr failed to make allowance in its
claimfor the advance paynent of |1QD 250,000. Although Msr listed the
items on which the advance paynent was spent, it did not provide a
breakdown of the anmpbunts spent in respect of each item and provided no
docunentary back-up in support of the anpbunts spent.

3. Recommendati on

97. The Panel recommends no conpensation for |oss of profits.

B. Loss of tangi ble property

98. M sr seeks conpensation in the amount of USD 100, 000 for |oss of
tangi bl e property. The claimis for tangible property |eft behind at two
apartnents in Baghdad and at M sr’s Baghdad branch office after its
personnel were evacuated fromlraq. The abandoned itens include electrica
appl i ances, furniture, furnishings, office equi pnent and a vehicle.

99. M sr states that Iraq’ s invasion and occupation of Kuwait “triggered
a chain of events in Iraq which forced Msr’'s representatives to |leave Iraq
with the branch’s property unattended”. Between March 1992 and June 1994,
Msr attenpted to send its representatives back to Iraq to check on its
property, however, the Iraqi authorities denied themthe necessary entry
visas. Msr states that it “did not give up and tried through its |awer
in Baghdad to reverse the decision but to no avail, until the Mlitary

I ndustrialisation Authority [of Iraq] confiscated conpany property”.

100. The Panel finds that M sr did not provide sufficient evidence of its
ownership of the lost itens and their presence in Iraq in August 1990.

Furt hernore, applying the approach taken with respect to the confiscation
of tangible property by the Iragi authorities after the |iberation of
Kuwai t, as set out in paragraph 146 of the Summary, the Panel is unable to
recomend conpensation
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101. The Panel recomends no conpensation for |oss of tangi ble property.

C. Financial |osses

102. M sr seeks conpensation in the anmount of USD 21, 564,614 for financia
| osses. The claimis for unrecovered costs incurred on the Enbassy Project
(UsSD 800, 000; anount of loss in original currency: |Q 250,000); cash in
bank account (USD 14, 307,017; anount of loss in original currency: |QD
4,470,943); cash and receivables (USD 19, 439; amunt of loss in origina
currency: 1QD 6,075) and interest (USD 6, 438, 158).

103. For the reasons stated in paragraph 58 of the Sumary, the Pane
makes no reconmendation with respect to Msr’'s claimfor interest.

(a) Unrecovered costs incurred on the Enbassy Project

104. M sr seeks conpensation in the anmount of | QD 250,000 for unrecovered
costs incurred on the Enbassy Project. M sr describes this loss itemas a
claimfor “down paynent in bank account”, as the amounts expended by M sr
on the Enbassy Project were withdrawn fromthe anpbunt paid to it as a down
paynent (advance paynent) by the Egyptian enbassy in Baghdad. The contract
required the Foreign Mnistry of Egypt to make a down paynent of five per
cent of the estimated costs for the works (I Q@ 5,000, 000) against a letter
of guarantee to be given by Msr. Docunents subnmitted with the clai mshow
that the down paynent was paid to M sr

105. M sr states that, during the prelimnary stages of the Embassy
Project, “it incurred expenses which consuned the whol e of the down
payment”.

106. The down paynent “was spent on perfornming work relative to site
preparation as well as on salary and acconmodati on of enpl oyees both in
headquarters and the branch”. Msr states that the follow ng anounts were
paid: (a) 1QD 43,000 for “prelinminary works connected with the contract”;
and (b) USD 12,000 to an lraqi firmspecialising in soil investigation and
bore-testing. A further unstated anmobunt was used by Msr to purchase
locally “some urgently needed equi prent and caravans”. However, Msr did
not provide evidence in the formof receipts or invoices that these anmounts
were paid.

107. The Panel finds that the down paynent received by Msr was an advance
paynment. Applying the approach with respect to advance paynents set out in
par agraphs 64 to 67 of the Summary, the Panel finds that clainmants nust
account for those paynents in reduction of their clains. Msr failed to
account for the advance paynent in reduction of its claim Accordingly,
any anounts of conpensation recommended by the Panel nust be reduced by the
anount of the advance paynent.

108. The Panel also finds that M sr provided no evidence that it incurred
the expenses in the start-up of the Enbassy Project. Further, Msr did not
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denonstrate that the anpbunts were incurred as a direct result of lraq's
i nvasi on and occupation of Kuwait.

(b) Cash in bank account

109. Msr states that it had cash in the anmount of | QD 4,470,943 deposited
with the Rafidain Bank, Baghdad branch, and that this anpbunt was frozen by
the Iragi authorities after lraq' s invasion of Kuwait. It further states
that, in April 1992, the ampbunt was sequestrated by the Iraqi authorities
pursuant to a decree of the Council of Mnisters of Iraq.

110. The cash bal ance held with the Rafidain Bank, Baghdad branch
conprised Msr’s profits earned during nore than 20 years of contracting
business in Irag. M sr seeks conpensation for the confiscated funds (1 QD
4,470,943), which it states are equivalent to USD 14, 307, 017

111. Applying the approach taken with respect to | oss of funds in bank
accounts in Ilraq set out in paragraphs 135 to 139 of the Sunmary, the Panel
recomends no conpensati on.

(c) Cash and receivabl es

112. M sr seeks conpensation for cash and receivables left behind at its
branch office in Baghdad. The anount of the claimis USD 19,439 (I QD

6, 075) (amended fromthe original claimin the amount of USD 53,088 (I QD
16, 590)).

113. Applying the approach taken with respect to | oss of petty cash in
Iraq set out in paragraph 140 of the Summary, the Panel reconmends no
compensation for lost cash and receivabl es.

Recommendat i on

114. The Panel recomends no compensation for financial |osses.

D. Summary recommended conpensation for M sr

115. Based on its findings regarding Msr’'s claim the Panel recomends no
conpensati on.
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VI . THE CLAIM OF TECHNI P S. A

116. Technip S. A (“Technip”) is a corporation existing under the |aws of
France.

117. Techni p seeks conpensation in the total anobunt of USD 44, 542, 630
(converted by Technip to 233,914,564 French francs (FRF)) for contract

| osses, losses related to a business transaction or course of dealing, |oss
of profits, loss of tangible property, paynment or relief to others, and
financial |osses. The clains are for |osses arising out of two projects in
Iraqg — the Zubair Project and the Baiji Project.

118. On 30 July 1984, Technip entered into a contract with the State
Conpany for G| Projects in Iraq (“SCOP") for the design and construction
of a lubricant production plant in Baiji (the “Baiji Contract”). This
contract was conpleted on 11 Cctober 1989, but Technip asserts that SCOP
has not yet paid certain retention nonies.

119. On 29 June 1989 it signed an Addendumto a contract entered into on
31 August 1983 with SCOP for the renodelling of LPG NLG units in Zubair
(the “Zubair Addenduni). Technip asserts that the Zubair Addendum was
suspended due to Iraq s invasion and occupati on of Kuwait.

A. Contract | osses

(a) Baiji Contract

120. Techni p seeks conpensation in the ambunt of USD 830,000 for contract
| osses on the Baiji Contract.

121. In the “E" claimform Technip characterised this |oss elenment as
“other”, but the Panel finds that it is nore accurately described as
contract | osses.

122. Technip asserts that SCOP did not pay an anount of USD 2,360, 000,
“representing an instal ment equal to 2 per cent of the price of the
contract attached to final acceptance”, due to lraq’ s invasion and
occupation of Kuwait. However, because Technip obtained a “partia

rei mbursement” of USD 1, 530, 000 from Conpagni e Francai se d’ Assurance pour
| e Conmerce Extérieur (“COFACE’), it limts its claimto USD 830, 000

123. The Panel finds that under the terns of the Baiji contract and
according to the date of the final acceptance certificate the amount of USD
2, 360, 000 becane due and payable prior to 2 May 1990. The claimis outside
the jurisdiction of the Commission and is not conpensabl e under Security
Council resolution 687 (1991). Applying the approach taken with respect to
the “arising prior to” clause in paragraph 16 of Security Counci

resol ution 687 (1991), as set out in paragraphs 41 to 43 of the Sumary,
the Panel is unable to reconmend conpensati on
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(b) Zubai r Addendum

124. Techni p seeks conpensation in the amount of USD 7,511, 411 (FRF
33,939,858 and |1 QD 322,448) for contract | osses on the Zubair Addendum

125. Technip asserts that the Zubair Addendumwas in the “ultimte

conpl etion stage” when Iraqg invaded Kuwait and the staff of both Technip
and its subcontractors were forced to “gather in Baghdad”. It asserts that
SCOP has not paid the invoices described in table 1, infra, due to Iraq’s

i nvasi on and occupation of Kuwait.

Table 1. Technip's claimfor contract |osses on the Zubair Addendum

Date of invoice Nat ure of work Amount of invoice
29 March 1990 For performance FRF 137, 643
bond/retenti on noney
guar ant ee
18 August 1990 For 10 per cent upon FRF 9, 700, 000

begi nning of test run on
the second LPG unit

17 Cctober 1990 For “excess nmn/ nont hs FRF 7, 343, 381
from Septenber 13 to
Cct ober 15, 1990 1 QD 121, 550
11 Decenber 1990 For “excess nan x nonths FRF 3,178, 834
above t he Addendunt
| QD 59 778
31 Decenber 1990 For “final payment of the FRF 13, 580, 000
June 29, 1989 Addendum as
per its Article 7.4" | Q@D 141, 120
Tot al FRF 33, 939, 858
| 322,448

126. The Panel finds that SCOP is an agency of the State of Iragqg.

127. The Panel finds that the invoice in respect of “performance
bond/retention noney guarantee” (invoice dated 29 March 1990) becane due
and payable prior to 2 May 1990. The claimis outside the jurisdiction of
the Conmi ssion and is not conpensabl e under Security Council resolution 687
(1991). Applying the approach taken with respect to the “arising prior to”
cl ause in paragraph 16 of Security Council resolution 687 (1991), as set
out in paragraphs 41 to 43 of the Summary, the Panel is unable to recommend
compensati on.

128. The Panel finds that the invoices dated 18 August 1990 and 31
Decenber 1990 relate to work perfornmed after 2 May 1990. The Panel is
satisfied that Technip is entitled to paynent of the invoices under
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Articles 5 and 7.4 of the Zubair Addendum The Panel recomends
conmpensation in the anmounts clai ned.

129. The invoices dated 17 Cctober 1990 and 11 Decenber 1990 relate to
“excess man x nonths”. Article 4.3 of the Addendum between Techni p and
SCOP provides that Technip is entitled to paynent for “excess man x nonths”
only where the excess man-nonths are not due to reasons attributable to
Technip. Technip provided no evidence that this was the case.

Accordingly, the Panel is unable to reconmend conpensati on

Recomendat i on

130. The Panel recomends conpensation in the anmount of USD 4,894, 815 for
contract | osses.

B. Business transaction or course of dealing

131. Techni p seeks conpensation in the amount of USD 1,292,840 (FRF
6,777,066) for losses related to a business transaction or course of
dealing. It asserts that at the tine of Iraqg’ s invasion and occupation of
Kuwait it had incurred costs drawing up the “technical and commerci al
proposal s” for one contract which had been signed, and for another contract
in respect of which it had obtained a letter of intent. Because of lraq’ s
i nvasi on and occupation of Kuwait, these contracts were never perforned,
and the costs never recovered.

132. Technip describes the two contracts as foll ows:

“- LLDPE unit (Linear Low Density Polyethylene) conplex No. 2
Baghdad, client: TECHCORPS, signed on April 13, 1989.

- AL KAIMfertilizers units, client: Mnistry of Industry, letter of
intent dated March 2, 1989.”

133. The Panel finds that the comercial proposal costs were not directly
caused by lIraqg’' s invasion and occupation of Kuwait. The cost of work
undertaken for the submission of tenders is a normal cost to the contractor
who takes a risk of not obtaining the contract. The Panel further notes
that at |east part of the costs were incurred prior to 2 May 1990 and are
for that reason outside the jurisdiction of the Conm ssion

134. The Panel recomends no conpensation for business transaction or
course of dealing.

C. Loss of profits

135. Techni p seeks conpensation in the anount of USD 31, 142,694 (FRF

163, 250, 000) for loss of profits on the two contracts that are the subject
of the above claimfor |osses related to a business transaction or course
of dealing (see paragraphs 131 to 134, supra).
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136. In the “E" claimform Technip characterised this |oss elenent as
“l osses related to a business transaction or course of dealing”, but the
Panel finds it is nore accurately described as |oss of profits.

137. Technip asserts that the two contracts were expected to “generate for
Technip a net profit margin of about 5 per cent on the basis of the profit
previously nmade by Technip on sinmilar jobs”. The loss of profits is
therefore calculated as five per cent of the total value of the contracts,
i.e.:

“LLDPE conpl ex no. 2: FRF 430,000,000 * 5 per cent = 21,500, 000
fertilizers Al Kaim FRF 2,835,000,000 * 5 per cent = 141, 750, 000.”

138. In support of its claim Technip provided a signed contract in
relation to the LLDPE conplex, a letter of intent inrelation to the Al -
Qaimfertilizers project and internal cost accounting records show ng the
expenses incurred in respect of the two projects in the period 20 February
1989 to 11 June 1991. However, Technip provided no evidence that it
generated a profit margin of five per cent on previous projects. The Pane
finds that the evidence subnitted by Technip does not constitute sufficient
evi dence that the projects would have been profitable as a whole.

139. Applying the approach taken with respect to | oss of profits for
future projects set out in paragraphs 132 to 134 of the Sunmary, the Pane
recomends no conpensation for loss of profits.

D. Loss of tangible property

140. Techni p seeks conpensation in the ambunt of USD 61, 309 (I QD 19, 067)
for I oss of tangible property. |Its only explanation of its claimis that
“further to repatriation of our personnel held as hostages, our conpany had
to abandon in Iraq the furniture and office equi pnent assigned to our

of fice in Baghdad”.

141. The Panel finds that Technip did not provide sufficient evidence (a)
of its ownership of the assets, (b) of the cost of the assets, or (c) that
these itenms were in lraq on 2 August 1990.

142. The Panel recomends no compensation for |oss of tangible property.

E. Paynent or relief to others

1. Facts and contentions

143. Techni p seeks conpensation in the total anpbunt of USD 1, 154, 752 (FRF
6, 053, 210) for paynent or relief to others, including salaries and wel fare
costs (USD 99, 370; FRF 520, 895); accomodation and |iving expenses in
Baghdad and on site (USD 804,552; | Q@ 253,911; converted by Technip to FRF
4,217,462); and personnel secondnent costs invoiced by subcontractors (USD
250, 830; FRF 1, 314, 853).
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144. Technip asserts that at the tine of Iraq's invasion and occupation of
Kuwait, it had four enployees in Iraq and used the services of 40 enpl oyees
of non-lraqgi subcontractors. It asserts that all of these persons were
hel d hostage between 2 August and 29 Cctober 1990 and that it continued to
bear the cost of salaries, welfare costs, and accommodati on and |iving
expenses during this tine.

2. Analysis and val uation

145. The Panel finds that the salaries allegedly paid by Technip to its
four enployees are prima facie conpensable as salary paid for unproductive
| abour. However, Technip has only provided sufficient evidence to
substantiate its loss in relation to one of its enployees. Technip

provi ded copi es of enploynent contracts and pay-roll records in relation to
all four enployees. However, only in respect of one enployee did it
provide an attestation fromthe French Mnistry of Foreign Affairs proving
that he was detained in Iraq. The Panel reconmends conpensation in the
anount of FRF 129,496 for salaries and welfare costs.

146. The Panel finds that Technip did not provide sufficient evidence to
substantiate its claimfor accommodati on and |iving expenses in respect of
all 44 persons the subject of the claim However, the Panel is satisfied
that one enpl oyee was detained in Iraq. Further, although there are
difficulties with the petty cash and bank records subnmtted in support of
the claimfor the accommpdation and |iving expenses in respect of the

i ndi vidual concerned, there is sufficient evidence that the expenses were
incurred, and the Panel assesses the loss at USD 2,000 (FRF 10, 484).

147. The Panel finds that Technip did not provide sufficient evidence to
substantiate its claimfor personnel secondnent costs. It subnmitted

i nvoi ces and paynment vouchers, however, it did not denonstrate that the
personnel were detained in Ilraq or that it incurred a loss directly caused
by Iraqg’ s invasion and occupation of Kuwait.

3. Recommendati on

148. The Panel recommends conpensation in the anmount of USD 26, 704 (FRF
139,980) for paynent or relief to others.

F. Financial |osses

149. Techni p seeks conpensation in the amount of USD 2,549, 624 (FRF
13,365,128) for financial |osses, including (a) frozen bank accounts/petty
cash (USD 677,556; |Q@ 213,832; converted by Technip to FRF 3,551, 749) and
(b) “call up for guarantee (Baiji Contract)” (USD 1,872, 068; FRF

9, 813, 379).
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(a) Frozen bank accounts/petty cash

150. Technip asserts that “further to invasion of Kuwait by Iraq and to
the measures taken by lraqi authorities, our conpany has to abandon its
resi dual nonetary assets there”. It seeks conpensation in respect of
anounts held in three bank accounts with the Rafidain Bank, lraq, and petty
cash kept at the Zubair and Baiji Project sites.

151. Applying the approach taken with respect to I oss of funds in bank
accounts and | oss of petty cash in Iraq, set out in paragraphs 135 to 130
of the Summary, the Panel recommends no conpensation for |oss of funds.

(b) Call up for guarantee on Baiji Contract

152. Technip asserts that in respect of the Baiji Contract (see paragraphs
120 to 123, supra), COFACE granted the financing banks a 100 per cent
guarantee in exchange for a countersecurity by Technip in the anount of two
per cent of the “export customer credit utilizations, i.e. USD 1,530, 000".
When the Iraqgi borrower becane insolvent, Technip called on its guarantee
to the extent of 2 per cent of each paynment made by COFACE. It seeks
conmpensation in respect of the guarantees which COFACE had called up as at
31 July 1993 (FRF 8,467,301) and the guarantees which, as at 31 July 1993,
it expected COFACE to call up in the future (FRF 1, 346, 078).

153. The Panel finds that Technip failed to prove that the stated | osses
were directly caused by Iraq’ s invasion and occupati on of Kuwait.

Accordi ngly, the Panel recommends no conpensation for “call up for
guarantee on Baiji Contract”.

G Sunmary of reconmended conpensation for Technip

154. Based on its findings regarding Technip's claim the Panel recomrends
conpensation in the amount of USD 4,921,519. The Panel finds the date of
| oss to be 2 August 1990.
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VI1. THE CLAIM OF ENTERPRI SE MULLER FRERES — TRAVAUX PUBLICS S. A

155. Enterprise Miuller Freres — Travaux Publics (“Miuller Freres”), a
corporation existing under French | aw, seeks conpensation in the anount of
UsD 1, 552, 629 (406, 975,217 CFA Franc bceac (XOF)) for unpaid contract
anounts. The amounts clainmed relate to work perfornmed on the construction
of a road between Zi nder and Agadez in N ger.

156. The claimcontains a nunber of formal deficiencies. The claimwas
not acconpanied by an “E’ claimform The claimis entirely in French with
no English translation. In addition, Miuller Freres failed to provide a
Statenment of Claimand docunents in English evidencing the nane, address
and place of its incorporation.

157. On 30 Septenber 1998, Miuller Freres was sent an article 15
notification requesting it to remedy such deficiencies on or before 30
March 1999. Miller Freres failed to respond to the notification. On 22
April 1999, Muller Freres was sent a rem nder article 15 notification
requesting it to remedy the deficiencies on or before 23 June 1999. Once
again, Muller Freres failed to respond to the notification

158. The Panel considered such information and docunentati on as had been
submitted by Muller Freres and found it to be insufficient to support any
of its clainms. Therefore, the Panel finds that Muller Freres both failed
to fulfil certain formal requirenents and to subnit sufficient information
and docunentation to support the asserted | osses.

159. Based on its findings regarding Muller Freres’ claim the Pane
recomends no conpensati on.



S/ AC. 26/ 2000/ 18
Page 35

Vi1l. THE CLAIM OF ABB SCHALTANLAGEN GVBH

160. ABB Schal tanl agen GrbH (“ABB Schal t anl agen”) is a Gernman conpany
i nvol ved in the devel opnent, manufacture and marketing of switchgear and
rel ated equi pnent and products.

161. ABB Schal tanl agen seeks conpensation in the total anpbunt of USD
16, 635, 422 (61, 068,635 UAE dirhams (AED)) for contract |osses and interest
in connection with the Al Ain International Airport Project in Abu Dhabi

162. The interest elenent is in the anount of USD 3, 445,790 (AED
12,649,499). For the reasons stated in paragraph 58 of the Sumary, the
Panel makes no recomrendation with respect to ABB Schal t anl agen’s cl aimfor
i nterest.

A. Contract | osses

1. Facts and contentions

163. ABB Schal tanl agen seeks conpensation in the anmount of USD 13, 189, 632
(AED 48, 419, 136) for contract |osses, including “acceleration” (AED
1,110,421), “loss of productivity” (AED 4,621,594), “costs resulting from
prol ongati on” (AED 26, 842,380), “idle time” (AED 7,887,994),

“derobi | i sation/renobilisation” (AED 972,874), “additional nmanagenent
resources” (AED 1,870,122), “danage to works” (AED 386, 320) and “additiona
i ncreases in costs on contract works” (AED 4,727, 431).

164. On 8 August 1988, Brown Boveri & Ci e Aktiengesellschaft (“Brown
Boveri”), the legal predecessor to the parent company of ABB Schal t anl agen,
Asea Brown Boveri AG and its joint venture partner, Rapco Buil di ngs
(“Rapco”), a conpany existing under the |laws of Abu Dhabi, United Arab
Enmirates, entered into a contract with the Abu Dhabi Public Wbrks
Department (the “Public Wrks Departnent”). The contract was for the
construction and mai ntenance of power supplies and aviation ground |ighting
for the AL Ain International Airport. The total value of the contract was
AED 135, 822,739. The project site was handed over to the joint venture,
and work comenced, on 22 August 1988. The contract provided for a 30
month period for the conpletion of the works commencing on the date of
handover of the site. The conpletion date was, therefore, expected to be
22 February 1991.

165. The Panel notes that the party to the joint venture agreenent wth
Rapco and to the contract with the Public Wrks Departnment was Brown
Boveri. ABB Schal tanl agen provided a confirmation that Brown Boveri
changed its nane to Asea Brown Boveri AG on 8 June 1988 and stated that the
contract with the Public Wrks Departnent was “passed on to a wholly owned
subsi di ary conpany, ABB Schal tanl agen GrbH. " However, ABB Schal t anl agen
did not provide evidence of a formal assignnent of the claimfrom Asea
Brown Boveri AG to ABB Schal t anl agen GrbH
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166. ABB Schal tanl agen states that the progress on the project was
severely delayed as a result of Iraq s invasion and occupation of Kuwait.
According to ABB Schal t anl agen, the Public Wrks Departnent allowed the
project site to be occupied by “United Nations” and United States military
forces between 8 August 1990 and 22 May 1991. ABB Schal t anl agen st ates:
“During this period, severe restrictions were placed by the nmlitary on the
activities of ABB Schaltanl agen and all other contractors enployed on the
site”.

167. ABB Schaltanl agen states that it had to “partially denobilise and
renpbilise”. In addition, even after the nmilitary restrictions were
lifted, it was affected by del ays affecting “other trades”, presunmably
suppliers and sub-contractors.

168. ABB Schal tanl agen provided no statenment of claim The only docunents
provi ded whi ch describe the nature of its claimare the docunents entitled
“Further witten notice of delays and application for extension of tine by
the joint venture” dated February, June and August 1991. These are the
witten subm ssions made by the joint venture to the Public Wrks
Department outlining the joint venture's clains for conpensation by the
Public Works Department and its requests for extension of the conpletion
date of the project.

169. In its response to the article 34 notification, ABB Schaltanl agen
stated that, after its original claimsubmssion was filed, it received
paynent in the anmount of AED 17,612,848 fromthe Public Wrks Departnent.
However, in its response, it did not specify which items included in its
claimwere accepted by the Public Wrks Departnent and which itens were
rej ected.

170. On 17 Novenber 1999, the Panel issued a procedural order in which it
requested ABB Schal t anl agen to expl ain how t he anmount of AED 17,612, 848 was
arrived at and which of the itens included in ABB Schaltanlagen’s claimto
the Public Wbrks Departnment the anount covered. The Panel further
requested ABB Schal tanl agen to provide a detail ed breakdown of the amount
paid by the Public Wrks Departnent.

171. In its response to the additional questions raised by the Panel, ABB
Schal t anl agen provi ded copi es of correspondence between itself and the
Public Works Departnment and the project engineers as well as three reports
dated from June to Novenber 1992 nade by the project engineers. The
reports contain assessments of ABB Schal tanl agen’s claim for reinbursenent
filed with the Public Wrks Departnent, and were prepared at the behest of
the Public Wrks Departnent.

172. The engineers’ final assessment of ABB Schal t anl agen’s cl ai mincl uded
in their report dated Novenmber 1992 was in the total anount of AED
14, 336, 403.
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173. However, the correspondence provided confirns that ABB Schal t anl agen
did not accept the amount reconmended by the project engineers and entered
into discussions with the Public Wrks Departnent after the engineers
final report was subnitted.

174. ABB Schal tanl agen states that it “subsequently entered into
negotiations with the client’s representatives, which culninated in an

i ncreased assessnent in the total sumof AED 17,612,848”. The negoti ati ons
comrenced in about June 1993. In June 1996, ABB Schal t anl agen signed a
final discharge and settlenent of all its outstanding clains. In signing
that docunment, ABB Schal t anl agen agreed to accept the sum of AED 11, 050, 125
in final settlenent of all its claims. The anount was cal cul ated as
fol | ows:

Table 2. ABB Schal tanl agen’s settlenent with the Abu Dhabi Public Wrks

Depart nment
I'tem Amount  ( AED)
Conpensation for stoppage of work 17,612, 848
Conpensation for outstanding items in the final 2,437,277
account
Deducti on of the advance paynent (9, 000, 000)
Total 11, 050, 125

2. Analysis and val uation

175. Leaving aside the issue of the proper claimant to file the claimwith
the Commi ssion, the Panel finds that the amounts clained were included in
the settlement reached between ABB Schal t anl agen and t he Public Wrks
Department. ABB Schal tanl agen signed a final discharge and settlenment of
all its outstanding clainms against the Public Works Departrment. Prinm
facie once a claimant’s clains are settled, no claimrenains to be pursued.
In that event it is necessary to reviewthe filed material to ascertain if
there is any basis which displaces the prina facie view. Absent such

mat eri al, ABB Schal t anl agen has not established a | oss and, therefore, the
Panel is unable to recomend conpensati on.

3. Recommendati on

176. The Panel recomends no conpensation for contract | osses.

B. Summary of recommended conpensation for ABB Schal t anl agen

177. Based on its findings regarding ABB Schaltanl agen’s claim the Pane
reconmends no conpensation
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I X THE CLAIM OF THE IRBID DI STRI CT ELECTRI CI TY COVPANY

178. The Irbid District Electricity Conpany (“IDEC') is a Governnent
entity existing under the laws of Jordan. It seeks conpensation in the
total anount of USD 1, 444,824 (950,694 Jordanian dinars (JOD)) for contract
| osses, losses related to a business transaction or course of dealing, and
i nterest.

179. The interest elenment is in the anmount of USD 430,912 (JOD 283, 540).
For the reasons stated in paragraph 58 of the Summary, the Panel nakes no
recomendation with respect to IDEC s claimfor interest.

A. Contract | osses

1. Facts and contentions

180. | DEC seeks compensation in the anmount of USD 611, 100 (JOD 402, 104)

for contract |osses, including (a) costs incurred because of the delay on a
contract with Transel ektro, a Hungarian conpany, for the supply of certain
el ectrical equiprment (the “Transelektro Contract”) (JOD 250,120); and (b)
costs incurred because of the delay on a contract with El ectro-Mchanical &
Conmruni cati on Engi neers (“ELMACO'), an Egyptian conpany, for the supply of
transforners (the “ELMACO Contract”) (JOD 151, 984).

(a) Transel ektro Contract

181. On 31 Cctober 1989, IDEC entered into a contract with Transel ektro
for the supply of “a main substation designed to provide electricity to the
Irbid Industrial Estate”. |DEC asserts that “two of the main transforners”
were supposed to arrive in Jordan in January 1991, but due to Iraq's

i nvasi on and occupation of Kuwait, did not arrive until 29 March 1992

| DEC did not provide any further explanation of the reasons for the del ay.

182. I DEC asserts that the one-year delay caused an increase in the
contract price fromJOD 415,409 to JOD 574,829, resulting in a loss of JOD
159, 420.

183. I DEC further asserts that |abour and other costs associated with the
Transel ektro contract continued to be paid during the one-year del ay,
resulting in a loss of JOD 90, 700.

(b) ELMACO Contract

184. On 18 March 1990, IDEC entered into a contract with ELMACO for the
supply of 70 distribution transformers. The transforners were due to be
supplied by Septenber 1990 “at the latest”. |DEC asserts that, due to
Iraq’s invasion and occupation of Kuwait, the equipnent did not arrive in
Jordan until Septenmber 1991. |IDEC did not provide any further expl anation
of the reasons for the del ay.
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185. I DEC asserts that during the one-year delay, the value of the
Jordani an di nar decreased significantly. As a result of this decrease,

| DEC asserts that the contract price of USD 288,050 cost | DEC JOD 232, 744
in Septenmber 1991, JOD 76,984 nore than the anount it would have cost if
there had been no del ay.

186. I DEC further asserts that during the one-year delay, “in order to
mtigate its danages, [it] decided to place an urgent order for 10
distribution transformers wi th another company, Matlec”. It seeks

compensation in the amount of JOD 75,000 for the cost of the transforners.

187. In its response to the article 34 notification, IDEC stated that it
recei ved four transforners and the anount of USD 8,108 as “a conpensation
for” the ELMACO contract.

2. Anal ysis and val uation

188. The Panel finds that | DEC did not provide sufficient evidence that
the | osses, allegedly incurred because of the delays on the Transel ektro
Contract and the ELMACO Contract, were directly caused by lIraq’' s invasion
and occupation of Kuwait. The equiprment was finally delivered in Mrch
1992 for the Transel ektro Contract, and in Septenber 1991 for the ELMACO
Contract. The Panel finds that such extended del ays were not directly
caused by Iraqg’ s invasion and occupation of Kuwait.

189. G ven that the delays on the Transel ektro Contract and the ELMACO
Contract were not directly caused by Iraqg’' s invasion and occupation of
Kuwait, it follows that the costs which I DEC asserts it incurred because of
these del ays were not directly caused by Iraqg’ s invasion and occupation of
Kuwai t .

190. The Panel further finds that the alleged increases in the contract
price of the Transel ektro Contract and the ELMACO Contract, because of the
fall of the Jordanian dinar, were not directly caused by Iraq’ s invasion
and occupation of Kuwait. The fall of the Jordanian dinar was due to a
combi nation of econonmic factors existing at that tine.

191. In respect of the 10 transfornmers allegedly purchased because of the
del ay on the ELMACO Contract, the Panel further finds that |IDEC did not
provi de sufficient evidence that it would not have purchased these
transforners in any event, whether or not the transforners purchased from
ELMACO had arrived on tinme.

192. The Panel finds that I DEC did not provide sufficient evidence in
support of its assertions. In relation to the Transel ektro Contract, it
provi ded no evidence that the two transforners arrived |late, that the
contract price increased, or that the losses in respect of wages, cars,
storage and transportation, were in fact incurred. |In relation to the
ELMACO contract, it provided no evidence that it paid the increased
contract price.
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3. Recommendati on

193. The Panel recomends no conpensation for contract | osses.

B. Business transaction or course of dealing

1. Facts and contentions

194. | DEC seeks compensation in the anmount of USD 402,812 (JOD 265, 050)
for losses related to a business transaction or course of dealing,
including (a) decreased electricity revenues in the year begi nning August
1990 (JOD 108,000); (b) overtime hours worked by IDEC s staff on an
energency basis during lraqg’ s invasion and occupation of Kuwait (JOD

101, 250); and (c) losses resulting froma Governnent order for the
reduction of street |ighting (JOD 55, 800).

2. Anal ysis and val uation

(a) Lost revenue

195. In August 1990, the Government of Jordan issued electricity
conservation gui delines which ordered Jordani an el ectricity providers,
including IDEC, to take certain steps to reduce electricity consunption

| DEC asserts that its estinated growmh rate for 1991 was 9 per cent and the
growt h rate actually achieved by it was 5.26 per cent. |DEC asserts that
its loss of anticipated growmh rate of 3.74 per cent caused it to | ose
revenue in the amount of JOD 108, 000.

196. The Panel finds that |DEC provided sufficient evidence to show that
the Governnent of Jordan issued directives with a view to decreasing
electricity consunption. However, the Panel finds that |DEC did not

provi de sufficient evidence to enable the Panel to establish the quantum of
the clained | oss with reasonabl e certainty.

197. The docunents provided by IDEC i ndicate that the growh rate for 1988
was 17 per cent, and the gromh rate for 1989 was 5 per cent. |DEC

provi ded no evidence to explain the deterioration of the growth rate in
1989, prior to Iraq s invasion and occupation of Kuwait. |DEC estimates
that 12 gigawatt-hours (“GM”) of the total 14.2 GM decline in growmh rate
in 1991 was due to Iraq’'s invasion and occupation of Kuwait. 1t did not
provi de evidence in support of this estimate. |DEC asserts that the profit
per kilowatt-hours (“kWh”) sold is JOD 0.009, based on an average sale
price of JOD 0.030 per kW less JOD 0.021 average cost. It did not provide
detailed calculations to support these assertions.

(b) Overtinme

198. I DEC asserts that “during the Qulf crisis, and due to the threats
faced by Jordan fromthe Gulf War” the Governnent of Jordan ordered IDEC to
enpl oy ten engi neers and 40 enpl oyees on an overtinme basis for a period of
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60 days. Twenty-five cars were also required for the 60 day period. |DEC
does not describe the tasks performed by the engi neers and enpl oyees during
the 60 day period. It asserts that the cost of the engineers, enployees

and cars anmpbunts to JOD 101, 250.

199. The Panel finds that I DEC did not provide sufficient explanation
about the nature of the overtine or the use of the cars to enable the Panel
to determ ne whether the | osses were directly caused by Iraq s invasion and
occupation of Kuwait. Further, the Panel finds that |DEC did not provide
sufficient evidence to support its assertions. The statement of claim
calculates the |l oss on the basis of 10 engi neers, 40 enpl oyees and 25 cars.
However, the response to the article 34 notification anmends this to two
“mai n engi neers”, 14 “others”, and 30 “other enployees”, w thout further
expl anation. The overtine charges do not correspond with the duty rosters
provided by IDEC. The individual payroll records, despite being requested,
have not been provided.

(c) Reduction of street lighting

200. |IDEC states that the CGovernnent of Jordan, enforcing one of its
electricity conservation neasures, required IDEC to reduce street |ighting
for a period of six nmonths. |DEC asserts that it thereby incurred a | oss

of JOD 55, 800.

201. The Panel finds that |IDEC did not substantiate its claim |DEC
provided a list of two engineers and ei ght enpl oyees indicating that they
had an “overtine” entitlenent for the period 15 January 1991 to 15 June
1991 totalling JOD 21,600. However, it did not explain howthis anpount
related to the claimed anount of JOD 55,800. |DEC provided no evidence of
the applicable rates of overtinme, that the hours worked constitute “extra”
work, or that the personnel were paid.

3. Recommendati on

202. The Panel reconmends no conpensation for business transaction or
course of dealing.

C. Sunmmary of reconmended conpensation for | DEC

203. Based on its findings regarding IDEC s claim the Panel recomends no
conpensati on.
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X THE CLAI M OF THE JORDAN ELECTRI C PONER COVMPANY

204. The Jordan El ectric Power Conpany (“JEPCO') is a Governnment entity
exi sting under the laws of Jordan. It seeks conpensation in the tota
anount of USD 2, 363,213 (JOD 1, 554,994) for contract |osses, |osses related
to a business transaction or course of dealing, and interest.

205. The interest elenment is in the anbunt of USD 835,958 (JOD 550, 060).
For the reasons stated in paragraph 58 of the Summary, the Panel nakes no
recomendation with respect to JEPCO s claimfor interest.

A. Contract | osses

1. Facts and contentions

206. JEPCO seeks conpensation in the anmount of USD 543,775 (JOD 357, 804)
for contract |osses, including (a) emergency expenditure on power cable
purchased in October 1990 (JOD 343,621); and (b) the additional cost of
procuring power cable in August 1992 (JOD 14, 183).

207. JEPCO asserts that on 30 May 1990 the Power Cables Division of Felten
& Quill eaumre Energi etechnik AG (“Felten”) made a tender offer to supply 56
kilonetres of “240 SQ MM, 8.7/15KV, 3-core, XLPE - insulated, alum nium
cable” to JEPCO at a total contract price of DEM 2,445,520. JEPCO accepted
the tender offer on 20 Septenber 1990. However, in a letter dated 9

Cct ober 1990 Felten rejected JEPCO s award of contract, advising that its
board had passed a resolution that there be no deliveries to “the critica
area”, including Jordan.

(a) Emer gency expenditure

208. On 1 Cctober 1990, “in order to neet certain project conpletion

deadl i nes”, JEPCO purchased four kilonetres of “screened 8,7/15 kv Alu. 1.
3 x 240 m?2 (sm)” cable fromHellenic Cables S.A (“Hellenic”) for a tota
price of USD 21,440 (JOD 14,183). It seeks conpensation for this anopunt.

(b) Addi ti onal cost

209. JEPCO further asserts that in early 1992 it re-opened the tendering
for the power cable to all of the original tender participants. On 4
August 1992, it awarded a contract to Al catel Kabelnmetal Electro GibH
(“Alcatel”) for the supply of 54 kilonetres of “240 SQ MM 8.7/ 15KV, 3-
core XLPE insul ated al um nium cable”, and 18 kil onetres of “240 SQ MMV
8.7/ 15KV, 1-core XLPE insul ated al um ni um cabl e”.

210. The total CIF (cost, insurance, freight) price under the contract
with Al catel was DEM 3, 235, 272. JEPCO seeks conpensati on for DEM 789, 752
being the difference between the price under the contract with Felten and
the price under the contract with Al catel
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2. Anal ysis and val uation

(a) Ener gency expenditure

211. The Panel finds that JEPCO did not provide sufficient evidence that
the purchase of the four kilonetres of cable in Cctober 1990 was caused by
Iraq’s invasion and occupation of Kuwait. It provided no evidence that the
four kilometres of cable was used on the sane project for which the 56

kil onetres had been ordered fromFelten. |t provided no evidence that the
four kilometres of cable was delivered or paid for

(b) Addi ti onal cost

212. The Panel finds that JEPCO did not provide sufficient evidence in
support of its claim JEPCO did not provide sufficient evidence that it
concluded a contract with Felten in 1990. It provided a letter dated 20
Sept enber 1990 confirm ng “acceptance of part of your offer no. 3448 dated
30 May 1990”", but it did not provide a copy of the tender offer. The Pane
is unable to deternmine whether the letter of 20 Septenber 1990 constitutes
the acceptance of an offer, or a new offer that was rejected by Felten in
its letter of 9 COctober 1990.

213. The Panel further finds that JEPCO s claim in asserting an
entitlement to the difference between the price under the contract with
Felten and the price under the contract with Al catel, does not explain the
fact that the contract with Felten was for 56 kilonetres of 3-core cable
and the contract with Alcatel was for a larger total quantity of cable,
nanely, 54 kilonetres of 3-core cable, and 18 kilonetres of 1-core cable.

214. The Panel further finds that JEPCO s cal cul ation of the clainmed

anount does not take into account its statenent in its response to the
article 34 notification that it had received DEM 70, 000 from Felten by
forfeiting the bid bond enclosed in their offer of contract.

3. Recommendati on

215. The Panel reconmmends no conpensation for contract |osses.

B. Business transaction or course of dealing

1. Facts and contentions

216. JEPCO seeks conpensation in the anmount of USD 983, 480 (JOD 647, 130)
for decreased electricity revenues in the year beginning August 1990.

217. I n August 1990 the Governnent of Jordan issued electricity
conservation gui delines which ordered Jordani an electricity providers,

i ncluding JEPCO, to take certain steps to reduce electricity consunption.
JEPCO asserts that its estinated growh rate for the year begi nning August
1990 was 5.9 per cent, however, due to decreased electricity consunption it
was unable to obtain this. JEPCO asserts that had the 5.9 per cent growth



S/ AC. 26/ 2000/ 18
Page 44

rate been net, its additional sales would have anmpbunted to 53, 000, 000
kil owatt-hours (“kwWh"), its profit on 1 kWh was 12.21 Jordanian fils, and
therefore its |l ost revenue anbunted to JOD 647, 130.

2. Analysis and val uation

218. The Panel finds that JEPCO provided sufficient evidence to show that
the Governnment of Jordan issued directives with a view to decreasing
electricity consunption. However, while JEPCO provided a consi derable
anount of general docunentation, the Panel finds that JEPCO did not provide
sufficient evidence to enable the Panel to establish the quantum of the
clained | oss with reasonable certainty.

219. The docunents provided by JEPCO i ndicate that the growh rate for
1988 was 9.8 per cent, and the growth rate for 1989 was 4.5 per cent.
JEPCO provided no evidence to explain the deterioration of the growh rate
in 1989, prior to Iraq s invasion and occupation of Kuwait. JEPCO
calculated its profit on 1 kW of 12.21 Jordanian fils by deducting the
cost of 1 kWh fromthe Jordan Electricity Authority (21.02) fromthe
purchase price of 1 kW to custoners (33.23). However, it did not provide
sufficient evidence that 12.21 Jordanian fils constitutes a net profit.

3. Recommendati on

220. The Panel reconmends no conpensation for business transaction or
course of dealing.

C. Sunmary of reconmended conpensation for JEPCO

221. Based on its findings regarding JEPCO s claim the Panel recomends
no conpensati on
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Xl THE CLAI M OF THE JORDANI AN ELECTRI CAL & MECHANI CAL ENG NEERI NG CO

222. The Jordani an El ectrical & Mechani cal Engineering Co. (“JEME’) is an
entity existing under the laws of Jordan. On 10 January 1990, JEME entered
into a contract with a Kuwaiti conpany, the National Conpany for Mechanica
and El ectrical Wrks Ltd. (“NCMEW) by which it agreed to perform
mechani cal and el ectrical works for Kuwait’'s new Enbassy and Anbassador’s
resi dence conplex in Sana'a, Yenen (the “Sana’a Contract”). JEME asserts

t hat NCMEW suspended the contract on 22 August 1990 due to Iraqg’ s invasion
and occupation of Kuwait.

223. JEME seeks conpensation in the total amount of USD 228,670 for
over head expenses, loss of profits, and claimpreparation costs.

224. The claimpreparation cost elenent is in the anount of USD 5, 200.
Appl yi ng the approach taken with respect to claimpreparation costs set out
i n paragraph 60 of the Summary, the Panel nmakes no recommendation for claim
preparation costs.

A. Loss or profits/overheads

1. Facts and contentions

225. JEME seeks conpensation in the anount of USD 223,470 for (i)
“expenses spent in Yenmen” (USD 38,000); (ii) “overhead expenses” (USD
84,780); and (iii) “loss of the mninmumnet profit expected to be earned
out of profit” (USD 100,690), in relation to the Sana’a Contract.

226. The Sana’ a Contract was due to be conpleted by 10 April 1991. Wirk
on the project was suspended on 22 August 1990 allegedly due to Iraq' s
i nvasi on and occupation of Kuwait.

227. The “expenses spent in Yenen” were incurred between 7 February and 30
Sept ember 1990. They conprise the cost of setting up the site office,
office furniture, the salary of the project nmanager, the acconmopdati on of
the project manager, car rental, water, electricity and fuel costs for the
site office and accommodation, office secretary and office stationary, and
around trip airfare.

228. The “overhead expenses” were incurred in JEVME s head office in Anman.
JEME asserts that the Sana’a Contract ampbunted to 60 per cent of JEME s
production capability. Accordingly, JEME attributes 60 per cent of the
head office expenses incurred in Amman to the Sana’ a Contract.

229. The “mininumnet profit” is calculated as approximately 17 per cent
of the total project value of USD 684,951. JEME asserts that this

cal cul ation was based on the personal experience of its General Manager
“gained in the Yeneni narket”.

230. Inits response to the article 34 notification, JEME stated that, in
its opinion, the Sana’a Contract was not resunmed after the cessation of
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hostilities in Kuwait probably because: (a) the project did not have
priority over reconstruction in Kuwait; and (b) because the diplomatic

rel ati onship between Kuwait and Yemen was suspended because of the support
given by Yenen to lIraq during the crisis.

2. Anal ysis and val uation

231. Wth respect to losses suffered on projects located in Yenen

cl ai mants must provide evidence that the | osses were directly caused by
Iraq’s invasion and occupation of Kuwait, for exanple, because mlitary
operations elsewhere in the Mddle East had a direct inpact on the project
in Yenen.

232. The Panel finds that JEME did not provide sufficient evidence that
mlitary operations el sewhere in the Mddle East had a direct effect on the
project located in Yemen. As suggested by JEME in its response to the
article 34 notification, it appears to the Panel that the nost likely

expl anation for the suspension of the Sana’a Contract, and the failure to
resune it after the cessation of hostilities, was the decision of the
Government of the State of Kuwait not to continue with the Sana’ a Contract.

3. Recommendati on

233. The Panel reconmends no conpensation for |oss of profits/overheads.

B. Sumary of recommended conpensation for JEME

234. Based on its findings regarding JEME' s claim the Panel recomends no
conpensati on.
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XIl. THE CLAIM OF ATLANTI C GULF & PACI FI C COVPANY OF MANI LA, INC

235. Atlantic Gulf & Pacific Conpany of Manila, Inc. (“Atlantic”) is a
corporation existing under the law of the Philippines which operates as an
engi neering and manpower contractor in the Mddle East. At the tine of
Iraq’s invasion and occupation of Kuwait, Atlantic was perforning manpower
contracts in Kuwait and Iraq. Atlantic asserts that because of Iraq s

i nvasi on and occupation of Kuwait the contracts were interrupted.

236. Atlantic seeks conpensation in the total anmount of USD 288,817 for
|l oss of profits, loss of tangible property, financial |osses, and the
expenses of denpbilising a villa nmaintained for its nmanpower project in
Kuwai t .

A. Loss of profits

1. Facts and contentions

237. Atlantic seeks conpensation in the amount of USD 228,984 (incorrectly
stated as USD 228,944 in the “E" claimform for “lost revenues” on four
manpower contracts.

238. Inthe “E" claimform Atlantic characterised these |oss el enents as
contract |osses, but the Panel finds that they are nore accurately
described as loss of profits.

(a) Safat Project, Kuwait

239. Atlantic seeks conpensation in the amount of USD 44,497 for |ost
profits on its nmanpower contract for the Safat Project, Kuwait.

240. On 26 Septenber 1989, Atlantic entered into an agreenent w th Cogel ex
Al sthom (“Cogel ex”), a French corporation. Under the terms of the
agreenent, Atlantic agreed to provide services and nanpower to Cogel ex for
the erection, conm ssioning and nai ntenance of electric power substations
in Kuwait. Atlantic was required to supply personnel, at the rates
stipulated in the contract, for a 24 nonth period commencing on 1 Septenber
1989.

241. Atlantic asserts that as at 2 August 1990 there were 20 enpl oyees

all ocated to the Safat Project. Due to Iraq s invasion and occupation of
Kuwai t, all enployees allocated to the Safat project were evacuated and the
manpower contract was termnated. Atlantic claims for lost profits for the
unperfornmed portion of the contract, namely, from 12 Septenber 1990
(presunmably the date of evacuation of the enployees) to 31 August 1991

(b) West Qurna G| Field Project, Iraq

242. Atlantic seeks conpensation in the anount of USD 2,469 (incorrectly
stated as USD 2,429 in the “E’ claimfornm) for lost profits on its nanpower
contract for the West Qurna Ol Field Project, Iraq
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243. On 1 April 1990, Atlantic entered into an agreenent with Tecnol ogi e
Progetti Lavori S.p.A (“TPL"), an ltalian corporation. Under the terms of
the agreenent, Atlantic agreed to provide “supervision and utility
personnel services” to TPL for the devel opment of the West Qurna oil field
inlrag. Atlantic was required to supply personnel, at the rates
stipulated in the contract, for the period 1 April 1990 to 31 October 1993.

244. Atlantic asserts that as at 2 August 1990, one enpl oyee was all ocated
to the West Qurna Ol Field Project. Due to Iraq s invasion and occupation
of Kuwait, the enployee was evacuated and the contract term nated.

Atlantic clains for its lost profits for the unperfornmed portion of the
contract, nanely, from 12 October 1990 (presumably the date of evacuation
of the enployee) to 31 COctober 1993.

(c) TPL Branch O fice Project, lrag

245. Atlantic seeks conpensation in the amount of USD 35,117 for |ost
profits on its nanpower contract for TPL's branch office in Baghdad, Iraq.

246. On 1 April 1990, Atlantic entered into an agreenment with TPL pursuant
to which Atlantic agreed to provide “utility personnel services” for TPL's
branch office in Baghdad, Iragq. Atlantic was required to supply personnel

at the rates stipulated in the contract, for the period 1 April 1990 to 31
Cct ober 1993.

247. Atlantic asserts that as at 2 August 1990, there were four enpl oyees
all ocated to the TPL Branch Ofice Project. Due to lraqg s invasion and
occupation of Kuwait, the enpl oyees were evacuated and the contract
termnated. Atlantic clains for its lost profits for the unperforned
portion of the contract, nanely, fromvarious dates in Septenber and

Cct ober 1990 (presumably the dates of evacuation of the enployees), to 31
Cct ober 1993.

(d) Al -Qaim Project, lrag

248. Atlantic seeks conpensation in the anmount of USD 146, 901 for | ost
profits on its nmanpower contract for the Al -QaimProject, lraqg.

249. On 2 February 1990, Atlantic entered into an agreement with Spie
Batignolles (“Spie”), a French corporation. Under the terns of the
agreenent, Atlantic agreed to provide Filipino workers for Spie’'s site at
Al-Qaim Atlantic was required to supply personnel, at the rates
stipulated in the contract, for a 24 nonth period commencing 1 February
1990.

250. Atlantic asserts that as at 2 August 1990, there were 23 enpl oyees
all ocated to the Al-QaimProject. Due to lIraq’ s invasion and occupation of
Kuwai t, the enpl oyees were evacuated and the contract termnated. Atlantic
clains for its lost profits for the unperformed portion of the contract,
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nanely, fromvarious dates in Cctober and Novenber 1990 (presunably the
dates of evacuation of the enployees) to 31 January 1992

2. Analysis and val uation

251. The Panel finds that Atlantic had existing contractual relationships
with Cogel ex, TPL and Spie for the supply of nanpower for various projects
in Kuwait and Iraq. The Panel further finds that it is likely that the
continuation of these contractual relationships was rendered inpossible by
Iraq’s invasion and occupati on of Kuwait.

252. However, Atlantic did not provide sufficient evidence that the four
manpower contracts woul d have generated the profits claimed. Under the
contract for the Safat Project, Cogel ex could reduce the scope of work or
defer the inplementation of the work if this was required. Under the
contracts for the West Qurna Ol Field Project and the TPL Branch Ofice
Project, Atlantic was to provide personnel of “such nunber and
qualification” as TPL nmay advise during the period of the contract. Under
the contract for the Al -Qaim Project, Spie issued a “blanket order” for
personnel taking into account Spie’'s own “nobilisation schedule...which
will be updated fromtinme to tine”.

253. Atlantic provided no evidence, in respect of the four contracts, that
t he nunber of personnel enployed on the contracts as at 2 August 1990 woul d
have renmai ned constant for the period in respect of which Atlantic
calculates its |l oss of profits.

254. The Panel also notes that Atlantic, in calculating its |oss of
profits, only made all owance for the wages payable by Atlantic to the
workers. Atlantic provided no evidence of any other costs that it may have
incurred in perform ng the manpower contracts, which may have affected the
profitability of the contracts as a whole. Exanples of such costs would be
the overhead costs of its office in the Philippines, or the cost of

i nsurance for the workers.

3. Recommendati on

255. The Panel reconmmends no conpensation for |oss of profits.

B. Loss of tangible property

256. Atlantic seeks conpensation in the anount of USD 13,830 (3,997
Kuwai ti dinars (KWD)) for |oss of tangible property.

257. Atlantic asserts that, in order to conplete the four manpower
contracts described above, it nmintained “vehicles and of fice equi pnents
for the orderly adm nistration of the ongoing projects”.

258. It further asserts that, as a result of Iraq s invasion and
occupation of Kuwait, it lost fixed assets with a net book val ue of KW
3,997. Atlantic did not explain howthe assets were |ost, or where the
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assets were located. It nerely provides a list of fixed assets, including
vehicles, a refrigerator, washing machi nes and television sets. The |ist
states the “net book val ue” of each of the assets.

259. The Panel finds that the performance of Atlantic’'s nanpower contracts
may have required Atlantic to own the type of property for which it seeks
conmpensation. However, the Panel finds that Atlantic did not provide
sufficient evidence (a) that it owned the specific property clained; (b)
that the property was in Kuwait/lraq at the time of Iraq s invasion and
occupation of Kuwait; and (c) that the property was thereby |ost.

260. The Panel reconmends no conpensation for |oss of tangible property.

C. Financial |osses

261. Atlantic seeks conpensation in the amount of USD 26,522 (KW 4, 992
and USD 9,248) for the | oss of the cash bal ances of four accounts
mai ntained with the Qul f Bank, Kuwait.

262. In the “E" claimform Atlantic characteri sed these | oss el enents as
tangi bl e property | osses, but the Panel finds that they are nore accurately
descri bed as financial |osses.

263. The Panel finds that after the liberation of Kuwait, the Central Bank
of Kuwait established procedures to provide clainants access to anmounts on
deposit with Kuwaiti banks. Atlantic provided correspondence dated between
January and March 1992 in which it requested the GQulf Bank to close its
four accounts and renit the balance in United States dollars to a Hong Kong
bank account. However, despite a specific request for evidence fromthe
secretariat, Atlantic provided no evidence that the Gulf Bank denied
Atlantic access to its bank accounts.

264. The Panel reconmmends no conpensation for financial |osses.

D. Oher — denobilisation expenses

265. Atlantic seeks conpensation in the anount of USD 19,481 for the
“final denobilisation” of Atlantic’'s Kuwait station at Villa Rowda.

266. In the “E" claimform Atlantic characterised this |oss elenent as
“paynent or relief to others”, but the Panel finds that it is nore
accurately described as “other”.

267. Atlantic engaged AGAP Arabia Ltd., a Saudi Arabian corporation, to
send a representative to Kuwait to denobilise the Kuwait station “in order
tolimt and minimze [Atlantic’s] contractual liabilities for the use of
the villa”. In Cctober 1991 (sone seven nonths after the |iberation of
Kuwait) AGAP Arabia Ltd. invoiced Atlantic for suns paid to the owner of
the villa. These sunms were for rental of the villa for five nonths,

tel ephone bills for August 1990, and the cost of clearing broken property
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and debris. AGAP Arabia Ltd. also invoiced Atlantic for the cost of the
transport, food and hotel expenses of the representative who travelled from
Saudi Arabia to Kuwait.

268. Save for the cost of clearing the villa of broken property and
debris, the Panel finds that Atlantic did not provide sufficient evidence
that the costs of denobilisation were directly caused by lIraq’' s invasion
and occupation of Kuwait.

269. The Panel recommends conpensation in the ambunt of USD 2,880 (SAR
10, 784) for denpbilisation expenses.

E. Sumary of recommended conpensation for Atlantic

270. The Panel reconmmends compensation in the anmount of USD 2,880. The
Panel finds the date of loss to be 2 August 1990.
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XiIl. THE CLAIM OF POLI MEX- CEKOP LTD.

271. Polinex-Cekop Ltd. (“Polinmex”) is a corporation existing under Polish
I aw whi ch provi des manpower and technical services to a w de range of
industries. It asserts that, at the time of Iraqg’ s invasion and occupation
of Kuwait, it had 18 contracts with various lraqgi state entities, and that
these contracts were disrupted due to Irag’ s invasion and occupation of
Kuwai t .

272. Polinex seeks conpensation in the total anmount of USD 51, 683, 454 for
contract |losses (in respect of all 18 contracts), loss of profits (in
respect of four contracts), |oss of tangible property (in respect of five
contracts), evacuation costs (in respect of four contracts), and claim
preparation costs.

273. The claimpreparation cost elenent is in the amount of USD 1, 514, 599.
Appl ying the approach taken with respect to claimpreparation costs set out
i n paragraph 60 of the Summary, the Panel makes no recomrendation for claim
preparation costs.

A. Contract | osses

274. Polinmex seeks conpensation in the anpunt of USD 16, 887,035 for
contract losses in respect of 18 contracts with Iraqi state agencies.

275. Polinex organised its claimin 18 separate volunmes | abelled Volunme 2
to Volunme 19. For ease of reference, the Panel refers to the claimant’s
vol ume nunber in this report.

276. In this section of the report the Panel considers whether Polinmex has
suffered a loss resulting directly fromlraq s invasion and occupati on of
Kuwait in respect of each of the 18 clainms for contract |osses. The Pane
makes a final recommendation in respect of contract |osses after

consi dering the question of advance paynments. This appears in section D,

i nfra.

1. Volune 2 — Contract 10-280/0-1198 (“NASSR’)

277. Polinmex seeks conpensation in the anount of USD 439, 659 for unpaid

i nvoi ces on Contract 10-280/0-1198. Polinmex entered into the contract on
30 April 1990 with the NASSR Establishnment for Mechanical Industries Taji -
Baghdad (“NASSR’). The contract provided for the enpl oynent of 60 Polish
specialists in the Free Forging Plant, Project Taji for a period of 12
mont hs. The value of the contract was USD 1, 015, 323 and | QD 316, 410. The
specialists were evacuated fromthe plant in January 1991

278. The Panel finds that NASSR is an agency of the State of Iraq. The
Panel further finds that NASSR failed to pay invoices in the amount of USD
439, 659 for work performed between May and Decenber 1990.
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279. The Panel finds that Polinex provided sufficient evidence in support
of its losses. It provided a copy of the contract with NASSR, copies of
t he outstandi ng invoi ces approved by NASSR, and correspondence that shows

that the invoices were still outstanding in 1992

280. The Panel considers that Polimex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
439,659 in respect of Contract 10-280/0-1198.

2. Volune 3 — Contract 10-800/2-0011 ("“SCClP")

281. Polinex seeks conpensation in the anpbunt of USD 907,402 for contract

| osses under Contract 10-800/2-0011. The claimis for unpaid invoices (USD
514, 156), anmount due on signing of prelimnary acceptance certificate (USD
244,312), and anpbunt due on signing of final acceptance certificate (USD
148,934). Polinmex entered into the contract on 11 March 1982 with the
State Contracting Conpany for Industrial Projects (“SCCIP"). The contract
provided for the construction of a railway systemin Umm Qasr. The val ue
of the contract was USD 3, 090, 775.

282. Polinex asserts that the works were finished in Septenber 1989, the
guar ant ee period began on 1 October 1989, the prelimnary acceptance
certificate was signed on 5 June 1990, and the final acceptance certificate
was due to be signed in late 1990.

283. The Panel finds that SCCIP is an agency of the State of Iraq.

284. The Panel finds that the unpaid invoices relate to work that was
perfornmed prior to 2 May 1990. The claimis outside the jurisdiction of
the Conmi ssion and is not conpensabl e under Security Council resolution 687
(1991). Applying the approach taken with respect to the “arising prior to”
cl ause in paragraph 16 of Security Council resolution 687 (1991), as set
out in paragraphs 41 to 43 of the Summary, the Panel is unable to recommend
conmpensation for the unpaid invoices.

285. The Panel finds that the prelimnary acceptance certificate was

i ssued in Septenber 1989, not on 5 June 1990, as asserted by Polinex inits
statenment of claim Accordingly, the anount due on the signing of the
prelimnary acceptance certificate is a debt which arose prior to 2 My
1990 and is outside the jurisdiction of the Comm ssion. The Pane
recomends no conpensation for this portion of the claim

286. The Panel finds that the anount due on the signing of the fina
acceptance certificate was due in Cctober 1990. The Panel finds that
Pol i mex provided sufficient evidence that the anpunt of USD 148, 934 was not
paid due to Iraq s invasion and occupation of Kuwait.

287. The Panel considers that Polinmex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
148,934 in respect of Contract 10-800/2-0011.
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3. Volunes 4 — 10 Contracts 10-222/1-0023, 24, 25, 26, 27, 28, 30
(“ SPENA")

288. Polinex seeks conpensation in the anount of USD 189, 015 for unpaid
retention noney w thheld under seven contracts entered into with the State
Poul try Establishrment Northern Area (“SPENA"). The contracts provided for
the construction of poultry farms. Al seven contracts were entered into
on 15 July 1981 and were conpleted in March 1986

289. The Panel finds that the retention noney w thheld under all seven
contracts was due and payable prior to 2 May 1990. The claimis outside
the jurisdiction of the Commission and is not conpensabl e under Security
Council resolution 687 (1991). Applying the approach taken with respect to
the “arising prior to” clause in paragraph 16 of Security Counci

resol ution 687 (1991), as set out in paragraphs 41 to 43 of the Sumary,
the Panel is unable to reconmend conpensati on

290. The Panel reconmends no conpensation for Contracts 10-222/1-0023, 24,
25, 26, 27, 28 and 30.

4. Volunme 11 — Contract 10-430/5-0206 (“SCCIP")

291. Polinex seeks conpensation in the anount of USD 475,979 for
“unsettl ed paynents in respect of provisional invoices for work in
progress, anounts due in respect of PAC, naintenance and FAC' on Contract
10- 430/ 5-0206. Polinex entered into the contract on 23 Decenber 1985 with
the State Contracting Conpany for Industrial Projects (“SCCIP"). The
contract provided for the construction of a grain silo at Umm Qasr. The
val ue of the contract was USD 5, 481, 213. Pol i mex asserts that the
construction of the silo was finished on 9 October 1989.

292. The Panel finds that Polinmex did not provide sufficient information
or evidence to enable the Panel to adequately assess the claim There
appear to be four conponents of the claim (i) outstanding invoices in
respect of work in progress; (ii) outstanding invoices in respect of

mai nt enance; (iii) anount due on signing of provisional acceptance
certificate; and (iv) anmount due on signing of final acceptance
certificate. However, the Panel has been unable to deternmine, firstly, the
anount attributable to each conponent, and, secondly, whether the debt
arose before or after 2 May 1990.

293. The Panel recommends no conpensation for Contract 10-430/5-0206

5. Volune 12 - Contract 10-280/0-1251 (“CCSE")

294. Poli nex seeks conpensation in the anbunt of USD 269,385 for what it
terns “unpaid invoices” on Contract 10-280/0-1251. Polimex entered into
the contract on 11 June 1990 with the Central Cenent State Enterprise
(“CCSE”). The contract provided for the supply of technical assistance by
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six Polish specialists at the Falluja cenent plant for a period of one
year. The value of the contract was USD 298, 000. The specialists were
evacuated fromlraqg in October 1990.

295. The docunentation submitted in support of the claimdenonstrates that
the claimfor “unpaid invoices” conprises two parts, as follows: (i) the
out standing United States dollar anmounts on four invoices for work
perfornmed between June and Cctober 1990 (USD 22,037); and (ii) the | oss of
profits on the work which Polinmex would have perforned between Oct ober 1990
and June 1991, had the contract not been interrupted by Iraq s invasion and
occupation of Kuwait.

296. The Panel finds that Polinmex did not provide sufficient evidence in
support of its claimfor the outstanding amounts in relation to work
perfornmed between June and Cctober 1990. It only provided a copy of the
contract and a letter dated 9 May 1992 from CCSE to Polinex stating that
the total anpbunt of USD 22,037 had not been transferred to Poli nex.
Pol i mrex did not provide copies of the invoices or evidence of the work
per f or ned.

297. The Panel finds that Polinex did not provide sufficient evidence to

support its claimfor loss of profits in respect of work perfornmed between
Cct ober 1990 and June 1991. It provided only the contract and the letter

referred to in the previous paragraph

298. The Panel recommends no conpensation for Contract 10-280/0-1251

6. Volune 13 - Contract 10-280/9-0951 (“SEI S")

299. Polinex seeks conpensation in the anpunt of USD 239,168 for what it
terns “unpaid invoices” on Contract 10-280/9-0951. Polinmex entered into
the contract on 19 Cctober 1989 with the State Enterprise for Iron and
Steel (“SEIS"). The contract provided for the delivery and erection of
steel structures for a steelworks in Basrah. The value of the contract was
USD 34, 235, 000.

300. Polimex asserts that the first six nonths of the contract (January to
June 1990) was a “prelimnary period for famliarisation with technica
docunentation, ordering materials, naking equipnent, starting production of
the structure elements etc”. The claimfor “unpaid invoices” relates to
this six nonth period. However, Polinex provided no information, apart
fromthat contained in the contract, concerning the date, anmount, or nature
of the work included in the invoices.

301. The Panel is unable to recomend conpensation in respect of the
“unpai d invoices”. There is evidence that Polinex entered into the
contract with SEIS in Cctober 1989. There is also evidence that Polinex
performed work during the “prelimnary period” of the contract. This is in
the formof invoices in respect of paint purchased froma Dutch conpany
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(al though there is no proof that the paint was used for this project), and
i mport custons declarations confirmng inportation into Iraq between Mrch
and Cctober 1990 of canp equi pnent, vehicles and steel structure el enents
for the client SEIS. However, Polinex did not provide copies of the

rel evant invoices and it is not possible to discern the portion of the work
that was perfornmed after 2 May 1990

302. The Panel recomends no conpensation for Contract 10-280/9-0951

7. Volune 14 - Contract 10-280/0-1109 (“AMCC')

303. Polinmex seeks conpensation in the anmount of USD 47,750 for unpaid

i nvoi ces for work perfornmed in the period May to July 1990 on Contract 10-
280/ 0-1109. Polinex entered into the contract on 13 February 1990 with Al -
Mansour Contracting Co. (“AMCC’). The contract provided for the
construction of a silo production line. The value of the contract was USD
175,500. Polinmex asserts that it fully discharged its contractua

obl i gati ons.

304. The Panel finds that AMCC is an agency of the State of Iraq. The
Panel further finds that AMCC has not paid invoices for work perfornmed
between May and July 1990. However, the docunentation provided by Poli nex
refers to conflicting anbunts as owi ng under the invoices. The Panel finds
that the anmobunt owi ng under the invoices is USD 28,600, the anobunt stated
in a paynent order dated 2 Septenber 1990 from AMCC to the Central Bank of
Iraqg.

305. The Panel considers that Polinex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
28,600 in respect of Contract 10-280/0-1109.

8. Volune 15 — Contract 10-287/9-0727 (“FAQ)

306. Polimex seeks conpensation in the amount of USD 763,447 for unpaid

i nvoi ces, nunbers 13 to 19, for work performed in the period April to

Oct ober 1990 on Contract 10-287/9-0727. Polinex entered into the contract
on 11 March 1989 with FAO State Establishment (“FAO'). The contract

provi ded for the assignnent of 139 Polish specialists to Iraq for a period
of six months. The value of the contract was USD 5, 001, 498.

307. The Panel finds that FAO is an agency of the State of Iragq.

308. The Panel finds that the work included in invoice No. 13 was
performed in April 1990. The claimin respect of this amunt, i.e., USD
157,762 is outside the jurisdiction of the Conmission and is not
conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to recommend conpensation
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309. The Panel finds that the work included in invoice nos. 14-19 was
performed after 2 May 1990. However, the docunentation provided by Polinex
refers to conflicting anbunts as owi ng under the invoices. The Panel finds
that the anmount owi ng under the invoices is USD 575,543, the anount
described as outstanding in a letter dated 23 March 1990 from FAO to
Pol i mex.

310. The Panel considers that Polinex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
575,543 in respect of Contract 10-287/9-0727

9. Volune 16 — Contract 10-280/0-1245 (“Bader”)

311. Polinmex seeks conpensation in the amount of USD 10, 230, 000 for what

it terns “unpaid invoices” on Contract 10-280/0-1245. Polinex entered into
the contract on 12 June 1990 with Bader State Establishnent (“Bader”). The
contract provided for the design and manufacture of steel structures. The
val ue of the contract was USD 10, 230, 000 and |1 QD 165, 000.

312. The Panel is unable to recomend conpensation for the “unpaid

i nvoi ces”. Polimex provided evidence that it entered into a contract with
Bader and that Polinmex granted an advance paynent guarantee to Bader.
However, Polinex did not provide copies of invoices totalling USD

10, 230, 000, or evidence of work perforned.

313. The Panel recommends no conpensation for Contract 10-280/0-1245.

10. Volunme 17 — Contract 10-430/7-0343/1 ("FAO)

314. Polinmex seeks conpensation in the amount of USD 2, 605, 343 for unpaid

i nvoi ces on Contract 10-430/7-0343/1. Polinex entered into the contract on
22 April 1989 with FAO The contract provided for the enploynment of Polish
specialists on various FAO projects. Polinex did not state the total val ue
of the contract. Polinex asserts that the specialists were evacuated from

Iraq in Decenber 1990.

315. The Panel finds that FAO has not paid invoices in the anpunt of USD
827,325 for work performed after 2 May 1990.

316. The Panel finds that Polinex provided sufficient evidence in support

of its losses. It provided a copy of the contract with FAO, copies of the
out st andi ng i nvoi ces approved by FAQ, and correspondence that shows that
the invoices were still outstanding in 1992

317. The Panel considers that Polinex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
827,325 in respect of Contract 10-430/7-0343/1.
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11. Volunme 18 — Contract 10-280/9-0892 (“SElI DACC')

318. Polimex seeks conpensation in the amount of USD 659, 843 for unpaid

i nvoi ces on Contract 10-280/9-0892. Polinex entered into the contract on 8
July 1989 with the State Engineering Co. for Industrial Design and
Construction (“SEIDACC'). The contract provided for installation and
nmechani cal erection services to be carried out over a period of six nmonths
on a Granulation (Fertiliser) Plant at Al-Qaim The total value of the
contract was USD 2, 700, 000. Polinmex asserts that the specialists were
evacuated fromlraq in Septenber 1990.

319. The Panel finds that SEIDACC is an agency of the State of Iragq.

320. The Panel finds that unpaid invoices totalling USD 269, 118 relate to
work that was perforned prior to 2 May 1990. The claimis outside the
jurisdiction of the Commission and is not conpensabl e under Security
Council resolution 687 (1991). Applying the approach taken with respect to
the “arising prior to” clause in paragraph 16 of Security Counci

resol ution 687 (1991), as set out in paragraphs 41 to 43 of the Summary,
the Panel is unable to recommend conpensation for this amount.

321. The Panel further finds that SEI DACC has not paid invoices in the
anount of USD 390, 725 for work performed after 2 May 1990. The Panel finds
that Polinmex provided sufficient evidence in support of those |losses. It
provi ded a copy of the contract w th SEI DACC, copies of the outstanding

i nvoi ces approved by SEI DACC, and correspondence that shows that the

i nvoi ces were still outstanding in 1992

322. The Panel considers that Polinex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
390, 725 in respect of Contract 10-280/9-0892

12.  Volunme 19 — Contract 10-280/0-1272 (" SEIDACC")

323. Polimex seeks conpensation in the amount of USD 60, 044 for unpaid

i nvoi ces on Contract 10-280/0-1272. Polimex entered into the contract on
29 May 1990 with SEI DACC. The contract provided for the supply of Polish
specialists for the assenbly of a paint shop in Fallujah. The value of the
contract was USD 120,500. The contract was conpleted in October 1990.

324. The Panel finds that SEIDACC has not paid invoices in the anount of
USD 60, 044 for work perforned after 2 May 1990.

325. The Panel finds that Polinmex provided sufficient evidence in support
of its losses. It provided a copy of the contract with SEI DACC, and copies
of the outstanding invoi ces approved by SEI DACC

326. The Panel considers that Polinex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
60, 044 in respect of Contract 10-280/0-1272.
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B. Loss of profits

327. Polimex seeks conpensation in the amount of USD 30, 334, 846 for |oss
of earnings on four of the 18 contracts on which it was working in Iragq.

1. Volune 2 — Contract 10-280/0-1198 (“NASSR’)

328. Polimex seeks conpensation in the amount of USD 1, 151,206 for the
| oss of earnings on Contract 10-280/0-1198 (see paragraphs 277 to 280,
supra).

329. Polimex asserts that, at the time the Polish specialists were
evacuated, there were still works to be discharged on the contract in the
anount of USD 572,602 and | QD 179,378. Using the exchange rate 1 I@ =
3.208889, Polinex states that the “value of the work which could not be
conti nued” because of the war is equal to USD 1, 151, 206.

330. The Panel finds that Polinmex did not provide sufficient evidence to
enabl e the Panel to calculate the net loss of profits on this contract.
Pol i mex claimed for the bal ance of possible gross earni ngs under the
contract. It did not calculate the net loss of profits, nor did it provide
sufficient evidence to enable the Panel to make the cal cul ation

331. The Panel recommends no conpensation for loss of profits on Contract
10- 280/ 0- 1198.

2. Volunme 13 — Contract 10-280/9-0951 (“SEIS")

332. Polinmex seeks conpensation in the anount of USD 28,652,539 for the
| oss of earnings on Contract 10-280/9-0951 (see paragraphs 299 to 302
supra).

333. Polimex provided little information in support of its claim It
merely states that the “lraqi invasion of Kuwait on August 2, 1990 nade it
i mpossible for the parties to inplenment the contract. MIlitary operations
prevented Polimex-Cekop Ltd from di scharging further services, especially
shi pnent of the fabricated structures stored in the Polish port or their
erection in lraq”.

334. Polimex did not state how the clained anount was cal cul ated. The
only other figures provided are the total estimated value of the contract
(USD 34, 235,000) and the total advance paynments made (USD 4,671, 312).

335. The Panel finds that Polinmex did not provide sufficient evidence to
enabl e the Panel to calculate the net loss of profits on this contract.
Polimex did not state how the cl ai ned anbunt was cal culated. It provided
no evidence relating to the costs of the contract. The only evidence
concerning profitability is a general statenent that the average
profitability over a 20 year period was 35 per cent. The lraqgi branch
accounts show that |osses of | QD 2,259,601 were incurred on the contract,
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but Polinmex provided neither a breakdown of the costs or evidence that the
sunms have been pai d.

336. The Panel recommends no conpensation for loss of profits on Contract
10- 280/ 9- 0951.

3. Volune 15 — Contract 10-287/9-0727 ("“FAQ)

337. Polinmex seeks conpensation in the anmount of USD 234,600 for the |oss
of earnings on Contract 10-287/9-0727 (see paragraphs 306 to 310, supra).

338. Polimex provided little information in support of its claim It
merely states that “the necessity of evacuating the staff fromthe war zone
made it inpossible to discharge all the works in accordance with the
contract. At the nonment when the lIraqi authorities, as a result of
intervention of Polish authorities, issued exit visas for the Polish
specialists, the contractual works were discharged in 95.8 per cent. The
val ue of works not yet discharged ambunted to USD 234, 600."

339. The Panel finds that Polimex did not provide sufficient evidence to
enabl e the Panel to calculate the net loss of profits on this contract.
Pol i mex claimed for the bal ance of possible gross earni ngs under the
contract. It did not calculate the net loss of profits, nor did it provide
sufficient evidence to enable the Panel to nake the cal cul ation

340. The Panel recommends no conpensation for |loss of profits on Contract
10- 287/ 9-0727

4. Volune 17 — Contract 10-430/7-0343/1 (“FAOQ)

341. Polimex seeks conpensation in the amount of USD 296,501 for the |oss
of earnings on Contract 10-430/7-0343/1 (see paragraphs 314 to 317, supra).

342. Polinmex provided little information in support of its claim It
merely states that “
connected with it danger for people in the war zone, it was inpossible to
continue the inplenentation of the contract. This situation deprived

Pol i mex- Cekop Ltd of earnings in the anmount of USD 296, 501. 34 which was a
di fference between the value of the contract which was to be executed till
the end of February 1991, and the value which was executed till the end of
Novenber 1990.”

as a result of the outbreak of the war and

343. The Panel finds that Polimex did not provide sufficient evidence to
enabl e the Panel to calculate the net loss of profits on this contract.
The cl ai m appears to be for possible gross earnings under the contract.
Pol i mex did not specify the contract sum No other calcul ations are
provided to support the claim

344. The Panel reconmends no conpensation for |loss of profits on Contract
10- 430/ 7- 0343/ 1.
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C. Loss of tangible property

1. Facts and contentions

345. Polimex seeks conpensation in the amount of USD 2,554,929 for the
| oss of tangible property related to five of the 18 contracts that Polinmex
had with Iraqi state agencies.

346. In this section of the report the Panel considers the five clains for
| oss of tangible property, and nmakes a prelininary recommendation for
conpensation (see paragraph 354, infra). The Panel nmakes a fina
recomendation in respect of tangible property |osses after it has

consi dered the question of advance paynents. This appears in paragraph
359, infra.

347. Polinmex states that nost of its property was |ocated at three canps:

the first “in the suburbs of Baghdad, on the road to Baquba”; the second at
the Ten Berth Project in Um Qasr; and the third at the Ashtar Steel Pl ant

in Khoral Zubair.

348. Polinmex asserts that when its workers were evacuated towards the end
of 1990, it enployed a guard to patrol the canps and protect the property

| eft behind. However, despite its best efforts the property was “stolen or
destroyed”.

349. In its response to the article 34 notification, Polinmex provided the
followi ng further information about how the property was | ost:

a. The site in the suburbs of Baghdad “was the scene of thefts
during the war in the Gl f”;

b. The other two canps were “taken over during the war either by
the arny or by Al Fao Establishnment, wi thout any confiscation
docunents being issued on that account”;

C. “The final confiscation of the assets of foreign conpanies
operating in lraq took place in 1992, pursuant to the President
of Iraq’ s decree of April 16, 1992

350. The nane of the contract, the location of the contract site, the
description of the property, the information provided by Polinex concerning
how the property was | ost, and the anbunt of the claim in relation to each
of the five contracts, is included in table 3, infra
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Table 3. Polinex’ claimfor |oss of tangible property
Contr act Cont r act Descri ption of Means of Amount of cl ai m
site property | oss
Vol unme 2 Free TV set, tape “stolen and UsD 6, 905
forging recorder, “Kasetka destroyed”
10- 280/ 0- plant, Taji | NA Pieniadze”, Pic
1198 Up Nissan, Nissan
bl uebird, etc
Vol ume 3 Rai | way 51 items including “stolen and | Q@ 535, 488
system Unm | vehicles, concrete destroyed” (converted by
10- 800/ 2- Qasr m xers, construction Polimex to USD
0011 equi pnent, 1, 724, 272)
airconditioners,
etc.
3 items — Nissan “confiscated | QD 30, 670
bus, Nissan pick-up, |by the Iraqi (converted by
deep freezer authorities” Pol i mex to USD
98, 757)
Vol unme 11 Grain silo, | Approx. 70 items of “stolen or UsD 16, 896
Umm Qasr property including dest r oyed”
10- 430/ 5- vehi cl es, wel ding
0206 machi nes,
generators,
refrigerators
Vol ume 13 St eel wor ks, | Approx. 40 itenms of Not stated | @ 208, 690
Basr a property including (converted by
10- 280/ 9- canmp equi prment, Pol i mex to USD
0951 vehi cl es, video 671, 982)
recorders
Vol unme 17 Various FAO | Approx. 350 itenms of |*“stolen and uUsh 36, 117
proj ects equi pment i ncl udi ng destroyed”
10- 430/ 7- (no further |vehicles, welders,
0343/1 information | heaters, caravans,
provi ded) etc.
2. Anal ysis and val uation
351. On the evidence provided by Polinex, the Panel is satisfied that: (a)

property owned by Polimex was being used in Iraq as at August 1990 on

various contracts which Polinex had entered into with various Iraq
| east some of this property was stolen or danaged between
(c) the Umm Qasr canp was | ooted

agenci es;
2 August 1990 and the first part of 1991;

(b) at

state

and destroyed in March 1991; and (d) other property was confiscated by the

Iraqi authorities in 1992.

352. t he Panel

items of property were stolen

However, finds that Polinmex did not clearly indicate which
whi ch were damaged, and which were

confi scat ed.
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353. The Panel finds that Polinmex provided sufficient evidence that: (a)
it owned the specific property claimed; (b) the property was in Iraq at the
time of Iraq's invasion and occupation of Kuwait; and (c) in respect of
some of the property clained on Contract 10-800/2-0011 (Vol. 3) and the
property clainmed on Contract 10-280/9-0951 (Vol. 13) only, the property was
|l ost as a direct result of Iraq’ s invasion and occupation of Kuwait. The
Panel values this property at USD 392,804 (1 QD 122,162) in respect of
Contract 10-800/2-0011 (Vol. 3), and USD 671,029 (1 QD 208,690) in respect
of Contract 10-280/9-0951 (Vol. 13).

354. The Panel considers that Polinex has suffered a | oss resulting
directly fromlraq s invasion and occupation of Kuwait in the amount of USD
1,063, 833 (1 QD 330, 852).

D. Advance paynents

1. Facts and contentions

355. Inits procedural order dated 7 Decenber 1999, the Panel requested
Polimex, in respect of each of the 18 contracts for which it seeks
compensation for contract |osses, to provide evidence of (a) any advance
paynents received by Polinex; and (b) whether Polinex retains any such
advance paynent or has repaid it to the Iraqi enployer.

356. On 20 Decenber 1999 Polinex responded that it had received an advance
paynent only with respect to Contract No. 10-280/9-0951 (Vol. 13). The
val ue of the advance paynent which it still retains is USD 3, 736, 961

2. Anal ysis and val uation

357. Applying the approach with respect to advance paynents set out in
par agraphs 64 to 67 of the Summary, the Panel finds that Polinmex nust
account for the advance paynent in reduction of its claim G ven that the
pur pose of the advance paynent in this case was al so to purchase tangible
property, the Panel finds that the advance paynent nust al so be accounted
for in any tangible property claimmade by the claimnt.

358. Accordingly, the Panel finds that the contract |osses and tangible
property losses incurred by Polinmex in respect of the 18 nmanpower contracts
equal the direct contract |osses (USD 2,470,830) plus the direct tangible
property |l osses (USD 1, 063,833) |ess the advance paynent still retained by
Pol i mex (USD 3, 736,961). As this calculation produces a negative figure,
the Panel is unable to reconmend conpensation for contract | osses or |oss
of tangible property.

3. Final recommendation for contract |osses and | oss of tangible property

359. The Panel recommends no conpensation for contract |osses and | oss of
tangi bl e property.
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360.

E

Paynent or relief to others

1. Facts and contentions

Pol i mex seeks conpensation in the amount of USD 392, 045

(3,682,238,428 Polish zloties (PLZ) and USD 5,574) for the costs of
evacuating workers on four of the 18 contracts on which Polinmex was worKking

in lraqg.

361.

of the workers,

The nane of the contract,
t he nunber of evacuees,

out in table 4, infra.

t he enpl oyer,

the liability for the airfare
and the anount of the claimis set

Table 4. Polinmex’ claimfor paynent or relief to others
Contract Enpl oyer Liability for airfare No. of Anmount (PLZ)
evacuees
Vol unme 2 | NASSR Under terns of contract |3 22,433, 820
Contract | Establi shnent NASSR r esponsi bl e for
10- for Mechani cal “air tickets for route
280/ 0- I ndustries War saw — Baghdad —
1198 Taj i - Baghdad Warsaw’ for Polinex
staff
Volune 3 | State Accordi ng to statenent 64 463, 103, 314
Contract | Contracting of claim*“under the
10- Conpany for agreement the trave
800/ 2- | ndustri al costs of the Polish
0011 Proj ects wor kers were to be
settled by the Iraq
party”
Vol une FAO St ate Under terms of contract | Not 3, 144, 367, 194
17 Est abl i shrment FAO responsi bl e for st at ed
Cont r act “air tickets for route
10- War saw — Baghdad —
430/ 7- Warsaw’ for Polinex
0343/ 1 staff
Vol une State Under terms of contract |7 52,334, 100
19 Engi neeri ng Co. SEI DACC responsi bl e for
Contract | for Industrial “air tickets to and
10- Desi gn and fromlraq” for Polinex
280/ 0- Construction enpl oyees
1272
362. In respect of Contract 10-800/2-0011 (Vol. 3) Polinex al so seeks

conmpensation for (a) acconmodation in Aman for two persons (USD 100), (b)

costs of

hiring of additiona

363.

Airlines,

The Panel

“approaching to Jordan” for two enpl oyees (USD 161),
wat chmren (USD 5, 313).

2. Anal ysis and val uation

and (c)

finds that Polinmex provided sufficient evidence to support
its claimfor the airfares.

It provided passenger manifests from Polish
debit notes fromthe Polish “Mnistry of Econom c Cooperation
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Wth Abroad” for charter flights from Baghdad to Warsaw for various dates
bet ween August 1990 and May 1991, and receipts for the clained anounts of
the airfares.

364. The Panel finds that in the ordinary course of events the Iraq

enpl oyer woul d have borne the cost of returning the workers to Pol and upon
compl etion of the contract. Accordingly, the airfares constitute an

addi tional cost that Polinex would not have incurred upon natura

conpl etion of the contract.

365. The Panel finds that Polinmex did not provide sufficient evidence to
support the three additional clains nmade on Contract 10-800/2-0011 ( Vol
3). In respect of itens (a) and (b) (accommodation in Amman for two
persons and costs of “approaching to Jordan” for two enpl oyees), Poli nex
provi ded an invoice for |ocal evacuation costs, and an untransl ated
docunent. It did not explain how these docunents relate to its claim

366. In respect of item(c) (hiring of additional watchnen), the Pane
finds that Polinmex did not provide sufficient evidence to enable the Pane
to determ ne whether the cost was directly due to Iraq’' s invasion and
occupation of Kuwait. The only evidence is an agreenent which could be
term nated at any time by Polinmex. There is no evidence of paynent to the
wat chman.

3. Recommendati on

367. The Panel recommends conpensation in the anount of USD 395,514 (PLZ
3,682, 238,428) for paynent or relief to others.

F. Summary of recommended conpensation for Polinex

368. Based on its findings regarding Polinmex’s claim the Panel reconmends
conpensation in the anount of USD 395,514. The Panel finds the date of
| oss to be 2 August 1990.
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XI'V. THE CLAIM OF BECHTEL LI M TED

369. Bechtel Limted (“Bechtel”), a conmpany incorporated in the United
Ki ngdom is a wholly owned subsidiary of Bechtel Goup Inc., an
i nternational construction conmpany based in San Francisco.

370. On 28 COctober 1989, Bechtel entered into a Technical Services
Agreement (the “TSA") with the Technical Corps for Special Projects,

M nistry of Industry, lraq (“Techcorp”). The agreenment provided for the
provi sion of engineering, financing, procurenent, project nanagenent,
construction and other related services in relation to the PC-2 Project - a
| arge petrochemicals production facility |ocated 60 kilonetres from
Baghdad, Iragq.

371. Bechtel seeks conpensation in the total anount of USD 10, 013, 427
(5,162,993 Pounds sterling (GBP)) for unpaid anpbunts under the TSA, |oss of
profits, paynent and relief to others, finance costs and interest. The
total anount of Bechtel’s alleged | osses on the PC-2 Project is USD

12,013, 427 (GBP 6,319,063). However, in presenting its claim Bechte
deducted the anobunt of GBP 1,156,069 fromfromthe gross amount of its

al l eged | osses to account for the anobunt of USD 2, 000, 000 recovered from
its insurers in respect of sonme of its | osses.

372. For the reasons stated in paragraph 58 of the Summary, the Pane
makes no reconmendation with respect to Bechtel’s claimfor interest.

A. Contract | osses

1. Facts and contentions

373. Bechtel seeks conpensation in the anount of USD 3, 034, 465 (GBP
1,596, 128) for contract |osses. The claimis for unpaid amounts invoiced
to Techcorp under the TSA

374. Bechtel and Techcorp entered into the TSA when, during the course of
anot her Techni cal Services Agreenent dated 20 July 1988 between Techcorp
and Overseas Bechtel Inc., (another wholly-owned subsidiary of Bechte

Goup Inc.), Techcorp indicated its wish to take advantage of an
international credit facility of up to GBP 100, 000, 000 supported by the
Export Credits Quarantee Departnent (“ECGED'). The ECG is a United Ki ngdom
Governnent credit agency that provides financial support for internationa
trade transactions. In order to take advantage of this credit facility,
Techcorp wished to enter into a contract with a Bechtel entity registered
in the United Ki ngdom

375. Bechtel states that it commenced providing services under the TSA
after 27 April 1990. On 6 June 1990, it presented Techcorp with its first
i nvoice for the supply of services up to 13 May 1990. The anount of the

i nvoi ce was GBP 253,552. According to Bechtel, this was the only invoice
that was paid by Techcorp
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376. Bechtel states that it continued to provide services to Techcorp up
to 2 August 1990. It ceased all work on the PC-2 Project on this date.
However, it continued to incur overhead costs until October 1990. Bechtel
subsequently submitted to Techcorp further invoices for services rendered
and overhead costs totalling GBP 1,596,128. However, although the

out st andi ng i nvoi ces were never disputed by Techcorp, the “invoices were
not formally approved by Techcorp ... and no paynent has been received”

377. According to Bechtel, Techcorp refused to approve the outstanding

i nvoi ces, “which prevented Bechtel from presenting the invoices against the
appropriate credit facility”. Approval of the invoices by Techcorp was a
condition for paynent under the appropriate credit facility.

378. The TSA provided for Techcorp to nmake an advance payment to Bechte
in the sumof GBP 588,235 within a specific tine period. However, in
response to a request for additional information nade by the Panel, Bechte
stated that Techcorp was not able to secure the prerequisite letter of
credit as set forth in the TSA and no advance paynment was nmade to Bechtel

2. Analysis and val uation

379. The Panel finds that Techcorp is an agency of the State of Iragqg.

380. The supporting docunentation provided by Bechtel indicates that the
performance that created the debts in question occurred between May and
August 1990 (in the case of services rendered) and between May and Cctober
1990 (in the case of overhead costs). Accordingly, applying the approach
taken with respect to the “arising prior to” clause in paragraph 16 of
Security Council resolution 687 (1991), as set out in paragraphs 41 to 43
of the Summary, the contract |osses relate to work performed subsequent to
2 May 1990 and are, therefore, conpensable in their entirety. Fromthe
docunent ati on provi ded by Bechtel, the Panel was able to identify the val ue
of the work performed and reconmends conpensation in the amount of USD

3, 034, 465.

3. Recommendati on

381. The Panel reconmends conpensation in the anount of USD 3, 034, 465 for
contract | osses.

B. Loss of profits

1. Facts and contentions

382. Bechtel seeks conpensation in the anount of USD 4, 121, 064 (GBP
2,167,680) for loss of profits. The claimis for |oss of anticipated
profits (i.e., profits expected to be earned during the period 2 August
1990 to 22 July 1991) resulting fromthe early ternmnation of the TSA In
its Statement of Claim Bechtel states that 22 July 1991 was “the period
anticipated to be covered by the [TSA]".
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383. The anmount clained is based on the cal cul ati on of average payrol
val ues prior to 2 August 1990 using the nultipliers and additives set forth
in the TSA.

2. Analysis and val uation

384. In support of its claim Bechtel provided a schedul e of |oss of
profits. The schedule sets out the total charges and “multiplier val ues”
for its United Kingdom enpl oyees in relation to “home office”, “project
office” and “project site” for the six fortnightly pay periods between 13
May and 22 July 1990. |In response to a request for further infornmation,
Bechtel stated that it had been unable to |l ocate financial statenents or
bal ance sheets relevant to its operations in Iraq. The Panel finds that
Bechtel failed to justify the calculation of the clainmed figure and al so
failed to denonstrate that its work under the TSA woul d have been
profitabl e as a whol e.

385. The Panel finds that Bechtel failed to fulfil the evidentiary
standard for loss of profits clains set out in paragraphs 125 to 131 of the
Summary. Accordingly, the Panel recommends no conpensation

3. Recommendati on

386. The Panel recommends no conpensation for |oss of profits.

C. Paynment and relief to others

1. Facts and contentions

387. Bechtel seeks conpensation in the anount of USD 3, 458,869 (GBP
1,819, 365) for paynent or relief to others. The claimis for the costs of
sal aries and other benefits paid to its United Ki ngdom enpl oyees bet ween
August 1990 and March 1991. Bechtel states that “during the illega
detention of its enployees in Iraq, Bechtel continued to pay their
renuneration and ot her contractual benefits, including payroll, vacation
pay-of f and ot her expenditure totalling GBP 1,819, 365”.

388. Although nmore than 100 Bechtel group enpl oyees were detained in Iraq
bef ore bei ng evacuated between 2 August and 11 Decenber 1990, only 88 of

t hose detained individuals were Bechtel enpl oyees assigned to the PC 2
Project. The claimby Bechtel relates to those 88 enpl oyees only.

389. Bechtel provided a statenent, dated 6 February 1992, by an enpl oyee,
who was the senior representative of the Bechtel group of conpanies in Iraq
during the period of detention of Bechtel’'s staff. The statenent contains
an account of the circunstances of the detention of Bechtel’s staff. A
Iist of enployees and their dependants who were in Iraq as at 2 August 1990
is attached to the statenment.

390. The statenment indicates that extensive repatriation of Bechtel’'s
enpl oyees fromlraqg had taken place by 8 Decenber 1990. On 10 Decenber
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1990, the renmining United Ki ngdom enpl oyees | eft Baghdad. The author of
the statenment was the | ast of the enployees to depart Iraq on 11 Decenber
1990.

2. Analysis and val uation

391. The Panel finds that the salary costs of Bechtel’'s enployees are
conmpensabl e in principle. However, given that the |ast Bechtel enployee
departed Iraq on 11 Decenmber 1990, it is unclear to the Panel why Bechte
is claimng for salary costs and special allowances to March 1991
(inclusive). The Panel finds that the salary costs claimed for the nonths
of January to March 1991 (inclusive) were not incurred as a direct result
of Iraq s invasion and occupation of Kuwait and are not conpensable. The
Panel further finds that an adjustnent of the Decenber 1990 payroll should
be nade to reflect the extensive repatriation of Bechtel’'s enpl oyees that
had taken place prior to 8 Decenber 1990. After making this adjustnent,
the Panel reconmends conpensation in the anount of GBP 1,077, 048.

3. Recommendati on

392. The Panel recommends conpensation in the anpunt of USD 2, 047,620 (GBP
1,077,048) for paynent and relief to others.

D. Finance costs

393. Bechtel seeks conpensation in the anount of USD 1, 399,029 (GBP
735,889) for finance costs. The claimis for premiumcosts in relation to
financial assistance provided by the ECGD (GBP 720, 589) and advance paynent
guar antee costs (GBP 15, 300).

(a) ECGD preni um costs

394. Bechtel states that, in Novenber 1989, Bechtel, in conjunction with

Techcorp, applied to the ECG for financial assistance to support the PC- 2
Project. After negotiations with the Mdland Bank, on behal f of the ECGD

credit facilities were made avail able to Rafidain Bank. The anmount of the
fi nance charge was agreed at GBP 1, 235, 294.

395. According to Bechtel, Techcorp considered the fee of GBP 1, 235, 294
too high and counter-proposed an anmbunt of GBP 720,589. The nanagenent of
Bechtel decided to accept Techcorp’s counter-proposal. Bechtel alleges
that Techcorp agreed to reinburse it the anount of GBP 720,589 as part of
the rei nbursabl e costs under the TSA. However, this amount was never

rei nbur sed

396. The Panel finds that Bechtel failed to establish the direct l|ink
between its stated loss and Iraq’'s invasion and occupation of Kuwait. The
finance charge was akin to an insurance pren um paid under the credit risk
guarantee cover. The Panel finds that the finance charge was an anmount
that a contractor would ordinarily expect to expend whether or not
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reconpense was received under the relevant insurance cover. Mbreover, the
Panel finds that, although Bechtel provided evidence that it sought
Techcorp’s fornal agreenent to reinburse the anmount cl ai ned under the TSA,
it did not denponstrate that Techcorp actually agreed to do so.

397. The Panel recommends no conpensation for ECGD preni um costs.

(b) Advance paynent guarantee costs

398. Bechtel states that, in accordance with the terns of the TSA, it
“arranged for an advance paynent guarantee to be issued by Rafidain Bank to
Techcorp in the sum of GBP 588,235, being 5 per cent of the eligible value
(as defined in the TSA) to guarantee the performance of Bechtel under the
TSA". Bechtel alleges that it incurred correspondence charges to Barcl ays
Bank Plc in the anount of GBP 15,300 for the provision of this guarantee.

399. In its response to the Panel’s request for additional information
made by the Panel, Bechtel states that it did not receive the advance
payment under the TSA

400. In support of its claim Bechtel provided an invoice dated 23 July
1990 from Barcl ays Bank Plc for the claimed amount. However, Bechte
provi ded no evidence that it paid the amount invoiced. Accordingly, the
Panel recomends no conpensation for advance payment guarantee costs.

Recomendat i on

401. The Panel recommends no conpensation for finance costs.

E. Bechtel’s insurance recovery

402. Bechtel states that, in conjunction with other Bechtel group
compani es, it sought to recover sone of its | osses under the Bechtel group
i nsurance policies. A total anpunt of USD 6, 959, 349 was recovered in
respect of all of the Bechtel group’s |losses. Bechtel states that, of this
anount, the sum of USD 2, 000,000 was allocated to it.

403. Bechtel provided a statenment dated 10 February 1994 nade by the Ri sk
Managenment Supervi sor of the Bechtel Goup Inc. The statenment confirns
that, of the total amount paid out to the various Bechtel entities, USD
2,000,000 was allocated to Bechtel Limted for “salaries paid to United

Ki ngdom enpl oyees on the PC-2 Project who were detained by Iraq”

404. Bechtel calculated the net anobunt of its claimby deducting USD
2,000,000 fromthe gross amount of its asserted losses. This is the
correct approach and the Panel has followed it in reaching its concl usion

F. Summary of recommended conpensation for Bechte

405. Based on the Panel’s findings regarding Bechtel’s claim the
following is the cal cul ation:
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Table 5. Reconmended conpensation for Bechtel

Cl ai m el enent d ai m anount Reconmended
(USD) conpensati on
(USD)

Contract | osses 3, 034, 465 3, 034, 465
Loss of profits 4,121, 064 ni
Paynment or relief to 3, 458, 869 2,047, 620
ot hers
Fi nance costs 1, 399, 029 ni
Less insurance recovery (2,000, 000) (2,000, 000)
Tot al 10, 013, 427 3,082, 085

406. The Panel recomends conpensation in the amount of USD 3, 082, 085.
The Panel finds the date of loss to be 2 August 1990.
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XV. THE CLAI M OF DAVY MCKEE (LONDON) LIM TED

407. Davy MKee (London) Linmited (“Davy MKee”), a corporation existing
under the laws of the United Kingdom is a “tradi ng conpany concerned wth
the provision of research and devel opnent, process engi neering, technol ogy
i censing and conmmi ssioning services for a range of proprietary and
licensed-in technology”. On 28 Septenber 1988, Davy MKee entered into a
contract with the State Enterprise for Phosphate, Iraq (“SEP’) for a NPK
Granulation (Fertiliser) Plant at Al-Qaimin Iragq on a lunp sum (fixed
price) turnkey basis. The total value of the contract was GBP 13, 596, 000.
On 26 March 1989, SEP assigned the contract to the Mnistry of |ndustry,
Fertiliser Projects Conm ssion, Baghdad (“FPC'). Davy MKee asserts that
the contract was disrupted due to Iraq’ s invasion and occupati on of Kuwait.

408. Davy MKee seeks conpensation in the total anpunt of USD 3, 047,678
(GBP 1,603,079) for contract losses, including: (a) equi pnment delivered;
(b) equi pment not shipped; (c) site services; (d) materials supplied; and
(e) retention nonies.

A. Contract | osses (equi pnent delivered)

1. Facts and contentions

409. Davy MKee seeks conpensation in the anount of USD 246,223 (GBP
129,513) for equipnent delivered to the project site in lragq, in respect of
which it allegedly received no paynent fromthe Iraqi enployer. Davy MKee
calculates its claimas foll ows:

Table 6. Davy MKee's claimfor contract | osses (equi pnent delivered)

ltem Cl ai m anpunt
(GBP)

| nvoi ce 97152 48, 300
I nvoi ce 97409 59, 245
| nvoi ce 97441 10, 000
I nvoi ce 97821 34, 824
Sub-t ot al 152, 369
Less advance paynent (15 per (22, 856)
cent)

Tot al 129,513

410. The invoice nunber, description of equipnent, date of invoice, and
date of delivery of the equipnment to Iraq, appear in table 7, infra.



S/ AC. 26/ 2000/ 18

Page 73
Table 7. Davy MKee's claimfor contract | osses (equi pnent delivered)
| nvoi ce Descri pti on of Date of invoice Date of delivery
equi pnent to Iraq
No. 97152 Rubber 30 Novenber 1989  Novenber 1989
No. 97409 Starters, fuses, 22 March 1990 February 1990
transformers, etc.
No. 97441 Belting, nortar, 27 August 1990 March 1990
etc.
No. 97821 Filter spares 19 Septenber 1990 July 1990

411. The Pane
equi prent that was delivered prior to 2 May 1990

finds that

2. Anal ysis and val uation

I nvoi ces 97152, 97409 and 97441 relate to

The claimis outside the

jurisdiction of the Commission and is not conpensabl e under Security

Counci

resol ution 687 (1991).

Appl yi ng the approach taken with respect to

the “arising prior to” clause in paragraph 16 of Security Counci

resol ution 687 (1991),

t he Panel

412. The Panel

as set out

finds that the equi prment the subject of

delivered on or about 16 July 1990.

1990.

The Panel

in paragraphs 41 to 43 of the Summary,
is unable to recomend conpensation

I nvoi ce 97821 was
Davy M:Kee presented the shipping
docunents required for paynment on 19 Septenber

finds that

paynment was not made due to Iraq s invasion and occupation of Kuwait. The

Panel
claim

413. The gross amount of
approach with respect to advance paynments set out
deducts fifteen per cent of this anmount (GBP 5, 224),

the Sunmary,

t he Panel

I nvoi ce 97821 is GBP 34, 824.

attributable to the advance paynent.

conmpensation in the amount of GBP 29, 600 for

414. The Panel
29, 600) for contract

Cont r act

Accordingly the Panel
I nvoi ce 97821.

3. Recommendati on

| osses (equi pnent not shi pped)

1. Facts and contentions

finds that Davy MKee provided sufficient evidence in support of its

Appl yi ng the
i n paragraphs 64 to 67 of

reconmends

recomends conpensation in the anount of USD 56, 274 (GBP
| osses (equi pnment delivered).

415. Davy MKee seeks compensation in the anmount of USD 645, 860 ( GBP

339, 723)

in respect of equipnent,
project site in Irag because of

Davy McKee calculates its claimas follows:

which it asserts it could not ship to the
Iraq’s invasion and occupation of Kuwait.
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Table 8. Davy MKee's claimfor contract | osses (equi pnent not shi pped)

Item Cl ai m anount
(GBP)

Nhter!als attenpted but unable 172, 414
to ship
Materials held in store, not 179 916
attenpted to ship '
Shi pping rel ated costs 1,073
St orage costs 3,000
Sub-t ot al 356, 403
Less advance payment (15 per (53, 010)
cent)
Arithmetic error 36, 330
Tot al 339, 723

416. The Panel notes that Davy MKee has miscalculated its total Ioss.
According to the above figures and taking into account the arithmetic
error, the anount clained for equipnent shipped is USD 576, 793 ( GBP
303, 393), not USD 645, 860 (GBP 339, 723).

417. In respect of the “materials attenpted but unable to ship”, the

evi dence provided by Davy McKee reveal s that Davy McKee had arranged for a
contai ner of spare parts to be shipped aboard the “Red Sea Europa” from
Fel i xstowe to Agaba on 21 July 1990. The ship left Felixstowe on 21 July
1990, however, on 9 August 1990, FPC advi sed Davy MKee that the ship had
arrived at Agaba but the container shipped by Davy McKee was not with the
vessel . Subsequent correspondence fromthe shipper indicates that another
contai ner was erroneously shipped instead of Davy MKee's container. Davy
McKee asserts that the materials could not be subsequently shipped because
of Iraq' s invasion and occupation of Kuwait.

418. In respect of the “materials held in store, not attenpted to ship”
Davy McKee indicates that it held the spare parts which it had obtai ned
fromvarious suppliers in conpliance with its contractual obligations in
Prest agrove Warehouse unabl e to be shipped “because of sanctions inposed”.

419. Davy MKee asserts that it offered all of the spare parts for sale
back to the original suppliers, and to second hand deal ers and | ocal scrap
deal ers, but primarily because the equi pnent was custombuilt for a
particul ar project only one supplier, Warnman International Limted, offered
to repurchase the spare parts at an acceptable price.

420. On 16 Novenber 1993 Warman International Linited repurchased the
spare parts it had supplied to Davy McKee for GBP 2,500. On 1 Decenber
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1993, Davy McKee sold the remai nder of the stored equi pnent to ZAK
International Ltd. for a total anobunt of GBP 5, 000.

2. Analysis and val uation

421. The Panel finds that both the “materials attenpted but unable to
ship”, and the “materials held in store, not attenpted to ship” could not
be shipped to the project site because of the disruption to shipping caused
by Iraqg’ s invasion and occupation of Kuwait.

422. The Panel finds that Davy MKee provided sufficient evidence to
support its claim

423. The Panel finds that the anpbunt of GBP 356,403 in respect of

equi prent not shipped is conpensable in principle. However, the Pane
finds that the amount of GBP 2,500 received from Warnman | nternationa
Limted and the anmbunt of GBP 5,000 received from ZAK | nternational Ltd.
constitute conpensation received from another source in respect of the
equi pnent not shi pped and shoul d be deducted from any conpensation
recommended by t he Panel

424. Furthernore, the Panel finds that, applying the approach with respect
to advance paynents set out in paragraphs 64 to 67 of the Summary, the
anount of GBP 53,010 in respect of the advance paynent shoul d be deducted
fromthe recomended conpensati on anount.

3. Recommendati on

425. The Panel recomends conpensation in the amount of USD 562,534 (GBP
295, 893) for contract |osses (equipnment not shipped).

C. Contract |osses (site services)

426. Davy MKee seeks conpensation in the anount of USD 657,223 (GBP
345,699) for site services, including (a) site services perfornmed prior to
Iraq’s invasion of Kuwait and in respect of which no invoices have been
rendered; and (b) site services perforned by five of Davy MKee' s personne
who, after Iraq s invasion of Kuwait, were detained at the site as hostages
until they were allowed to |l eave for the United Kingdom on 21 Decenber

1990.

427. In respect of item (a), Davy MKee asserts that it was not possible
to subnit invoices to FPC for signature as a result of Iraq s invasion and
occupati on of Kuwait.

428. In respect of item (b), Davy MKee asserts that “due to the
hostilities it was not possible to have time-sheets signed by the

Pur chaser, such being a pre-condition to recovery under the M dl and Bank
Loan”.
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429. The claimincludes GBP 30,135 for airfares for the enployees. Davy
McKee makes an all owance of GBP 44,712 in respect of the advance paynent.

430. The Panel finds that Iraq s invasion and occupation of Kuwait
prevented Davy MKee from obtai ning paynent for the site services. Davy
McKee was unable to present the invoices or the tinmesheets to FPC for
signature. This neant, in accordance with the ternms of the contract, that
Davy McKee coul d not obtain paynent of the invoices.

431. The Panel finds that the value of the site services perforned after 2
May 1990 is GBP 256,828. The Panel finds that the value of the airfares
incurred after 2 May 1990 is GBP 11, 611.

432. Furthernore, the Panel finds that, applying the approach with respect
to advance paynents set out in paragraphs 64 to 67 of the Sumary, the
anount of GBP 44,712 in respect of the advance paynent shoul d be deducted
fromthe recommended conpensati on anount.

433. The Panel recommends conpensation in the anount of USD 425, 337 (GBP
223,727) for contract |osses (site services).

D. Contract |osses (materials supplied)

434. Davy MKee seeks compensation in the anmount of USD 330, 899 (GBP
174,053) for materials supplied and incorporated within the contract works
prior to Iraq s invasion and occupation of Kuwait. Davy MKee asserts that
no i nvoices were rendered in respect of the materials prior to the

i nvasi on, “since they would have been the subject of a claimfor paynent
under the General Condition 34 of the Project Contract. Due to lraq’'s

i nvasi on and occupation of Kuwait no such opportunity to submt a claimand
cause paynent to be effected will occur.”

435. The Panel finds that Davy MKee did not substantiate its claim The
evi dence provided by Davy MKee indicates that the materials the subject of
the claimwere outside the terms of the contract between Davy MKee and
FPC. Davy MKee provided telexes to FPC confirm ng the price of the
mat eri al s, but no evidence that the price was accepted by FPC or that FPC
was obliged to pay for any materials supplied.

436. The Panel recommends no conpensation for contract |osses (materials
suppl i ed).

E. Contract | osses (retention nonies)

437. Davy MKee seeks conpensation in the amount of USD 1,167,473 (GBP
614, 091) for retention nonies due upon presentation of a copy of the take-
over/qualifying certificate.

438. Davy MKee states that due to Iraq’ s invasion and occupation of
Kuwai t, the taking over certificate was, and never will be, issued. Davy
McKee asserts that the five enpl oyees who renmained on site until 21
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Decenber 1990 woul d have been capabl e of commi ssioning the plant, however
the non-availability of the spare parts and replacenment itens rendered this
i mpossi bl e. Davy MKee further asserts that, by 23 Novenber 1990, the

pl ant was running at 140 per cent of the process guarantee, even though
erection and commi ssioning were not in strict conpliance with the contract
condi tions.

439. The Panel finds that under the terns of the contract, the five per
cent retention nonies were payable upon the issue of the taking over
certificate, which was due to be issued after 2 May 1990.

440. Applying the approach taken with respect to | osses arising as a
result of unpaid retentions set out in paragraphs 78 to 84 of the Sunmary,
the Panel reconmends conpensation in the anount of GBP 614, 091

441. The Panel recomends conpensation in the anount of USD 1,167,473 (GBP
614, 091) for contract |osses (retention nonies).

F. Deduction of advance paynent

442. Davy MKee states that it received an advance paynent of GBP
2,039,400 from SEP on 25 Cctober 1988. The evidence provided by Davy MKee
i ndi cates that between 28 February 1989 and 2 August 1990 it perforned work
to the value of GBP 12,803,015. A total of GBP 1,920,452 of this GBP
12,803, 015 was withheld by SEP/ FPC in repaynent of the advance paynent.
This nmeans that Davy McKee still retains GBP 118,948 of the advance
payment .

443. In the above recomendati ons for conpensation for (a) equipnent
delivered, (b) equi prment not shipped, and (c) site services, the Pane
recomended that a total of GBP 102,946 be deducted in respect of the
advance paynent.

444. Applying the approach with respect to advance paynents set out in

par agraphs 64 to 67 of the Summary, the Panel finds that Davy MKee nust
account for the renmining GBP 16,002 of the advance paynment in reduction of
its claim

445. The Panel recommends that any award of conpensation to Davy MKee be
reduced by USD 30,422 (GBP 16,002) to reflect the advance paynent retained
by Davy McKee.

G Deduction of ampunt recei ved on ECG guar ant ee

1. Facts and contentions

446. Davy MKee purchased “pre-credit risk cover” on its contract with SEP
fromthe Export Credits Guarantee Departnent of the United Ki ngdom (“ECGD")
on 22 March 1989. On 27 January 1993 it brought | egal action agai nst ECGD
claiming GBP 890,981 under the guarantee for (a) equi prent delivered, (b)
equi prent not shipped, (c) site services, and (d) materials supplied. On
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18 Novenber 1994, it settled the action with ECCGD for GBP 250,000. The
settl enent agreenment provided that Davy MKee should remain liable to
account to ECGD for 59.74 per cent of any recoveries nade by Davy MKee in
respect of the subject matter of the action, up to a maxi nrum anount of GBP
250, 000. The settlenent agreenent did not specify to which part of the GBP
890, 981 cl ai red the GBP 250, 000 rel at ed.

2. Analysis and val uation

447. The Panel finds that Davy MKee received conpensati on from anot her
source in respect of the first four loss types included in its claim
nanely, (a) equipnent delivered, (b) equipnent not shipped, (c) site
services, and (d) materials supplied. Davy MKee did not receive
compensation fromthe ECGD in respect of the fifth loss type included in
its claim nanely, retention nonies.

448. The Panel recommends that any award of conpensation to Davy MKee be
reduced by USD 475, 285 (GBP 250,000) to reflect the conpensation paid by
ECGD to Davy MKee.

H.  Summary of recomended conpensati on for Davy MKee

449. Based on its findings regarding Davy McKee's claim the following is
t he cal cul ati on:

Table 9. Reconmended conpensation for Davy MKee

Cl ai m el enent Cl ai m anount Recommended
(UsD) conpensati on
(UsD)

Contract | osses:

Equi pnent del i vered 246, 223 56, 274
Equi prent not shi pped 645, 860 562, 534
Site services 657, 223 425, 337
Material s supplied 330, 899 nil
Ret enti on noni es 1,167, 473 1,167, 473
Sub-t ot al 3,047,678 2,211,618
Less anpunt received (475, 285)
from ECGD

Less advance paynent (30, 422)
retai ned

Tot al 3,047,678 1,705,911

450. The Panel recommends conpensation in the anpunt of USD 1, 705,911
The Panel finds the date of loss to be 2 August 1990.
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Xvl. THE CLAIM OF ABB LUMMUS CREST | NC

451. ABB Lummus Crest Inc. (“ABB Lumus”), a United States corporation
was, at the tinme of lraqg' s invasion of Kuwait, providing engineering and
other services in relation to the PC-2 Project - a |arge petrochem cal s
production facility |located 60 kil ometres from Baghdad, Iraq. The facility
was owned by the Mnistry of Industry and Mnerals of Iraq (“MM). The
Techni cal Corps for Special Projects (“Techcorp”), an agency of MM was
responsi bl e for supervising the construction of PC 2.

452. The PC-2 Project was in the early stages of construction at the tinme
of Iraq s invasion of Kuwait. Upon its conpletion, it was intended to
conprise ethylene, styrene and pol ystyrene plants to produce a variety of
petrochem cal products to be used for plastics and synthetic fibre
production for both domestic and export markets.

453. ABB Lunmmus seeks conpensation in the total anpbunt of USD 30, 230, 415
for contract |osses, loss of profits, “project shutdown expenses”, interest
and claimpreparation costs in connection with work undertaken on the PC- 2
Pr oj ect .

454. For the reasons stated in paragraph 58 of the Sunmmary, the Pane
makes no recommendation with respect to ABB Lumus’ claimfor interest.

455. The claimpreparation cost elenment is in the amunt of USD 90, 000.
Appl ying the approach taken with respect to claimpreparation costs set out
i n paragraph 60 of the Summary, the Panel nmakes no recommendation for claim
preparation costs.

456. The claimin respect of the polystyrene plant is also filed on behal f
of Huntsman Chem cal Corporation, a United States corporation (“Huntsnman
Chemical ”). Huntsman Chenical was a signatory to a contract for the
licensing of its proprietary polystyrene process with Techcorp. Docunents
submitted with the claimconfirmthat Huntsman Chemical has given its
consent to ABB Lummus to file the claimon its behal f.

457. ABB Lummus’ asserted | osses arose out of four main agreenments entered
into between 31 July 1988 and 12 August 1989 in respect of the ethyl ene,
styrene and pol ystyrene plants at the PC-2 Project. A summary of those
agreenents and a brief chronology of the PC-2 Project foll ows.

A.  Summary of agreenents

1. The Ethyl ene Contract

458. On 31 July 1988, ABB Lunmus entered into a contract with Techcorp
with respect to the construction of a 420,000 MIA ethylene plant at PC- 2
(the “Ethylene Contract”). The Ethylene Contract covered basic and
det ai | ed engi neering, procurement and construction supervision services, as
wel|l as training and comm ssioning advi sory services.
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459. The Ethylene Contract conprised two parts: (a) a technology |icence;
and (b) engineering and other services.

460. The Ethyl ene Contract becane effective on 1 Septenmber 1988. It was
anended by Suppl enental Agreenents dated 1 Septenber 1988 (to place a
“ceiling” on the nunber of manhours that were to be billed at the rates
specified in Exhibit IV to the Ethylene Contract) and 31 July 1989 (to

i nclude provisions for the procurenment and delivery of equi pment and
materials by ABB Lumus). The Ethylene Contract was further anended on 16
June 1990 to take account of the barter arrangenent referred to in
par agr aphs 469 to 475.

2. The Supply Contract

461. On 28 Decenber 1988, ABB Lunmus and Techcorp entered into a rel ated
contract to supply materials for ten pyrolysis heater units to be
constructed by Techcorp at the ethylene plant (the “Supply Contract”).

3. The “credit crisis”

462. 1 n Novenber 1988, Techcorp opened the letter of credit required under
the Ethyl ene Contract and the Supply Contract at the Central Bank of Iraq.
The letter of credit (for an initial amunt of USD 3, 000, 000) was confirned
by the Banca Nazi onal e del Lavoro (“BNL”), Atlanta branch. |In January
1989, the letter of credit was increased to USD 30, 000, 000.

463. ABB Lummus exhausted this credit line in August 1989. Techcorp
subsequently agreed to increase the credit line by a further USD
23,827,776. However, as a result of legal action between ABB Lumus and
BNL, the increase was delayed until March 1990. The anended letter of
credit (in the amount of USD 53, 827, 776) contained three separate and

i ndependent ampunts for engineering services, materials for pyrolysis
heaters and licence fees. ABB Lunmus states that Techcorp stopped funding
the letter of credit following the March 1990 anendnent.

464. ABB Lummus states that the linmts of the letter of credit allocated
to engi neering services and heater materials were i nmedi ately exhausted by
ABB Lunmus’ receivabl es covering 1989 services and material s.

465. ABB Lunmus further states that Techcorp’s failure to continue funding
the letter of credit constituted a material breach under both the Ethylene
Contract and the Supply Contract. However, ABB Lummus deci ded to continue
to supply engi neering, procurenent and construction supervision services
and naterials to the ethylene plant. The decision of ABB Lunmus to
continue supplying services and materials was nmade in reliance upon
representations and assurances by Techcorp that it would provide ABB Lunmus
with the necessary security for paynent of its future work through a barter
arrangenent using crude oil supplied through the State G| Marketing

Organi sation of lraq (“SOMD').
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4, The Styrene Contract

466. On 10 August 1989, Techcorp and ABB Lummus si gned an agreement under
whi ch ABB Lummus was engaged to prepare a Basic Design Engi neering Package
for a downstream styrene plant at PC-2 (the “Styrene Contract”). The
Styrene Contract becanme effective on 5 Septenber 1989.

5. The Pol ystyrene Contract

467. On 12 August 1989, Techcorp and Huntsman Cheni cal signed an agreenent
under whi ch Techcorp was granted a licence to use Huntsman Chemical’s
proprietary pol ystyrene production process (the “Pol ystyrene Contract”).
Under the Polystyrene Contract, ABB Lummus was desi ghated as Hunt sman
Chenical's agent to prepare a Basic Design Engi neering Package for the

pol ystyrene plant at PC-2. ABB Lunmus was al so appoi nted Hunt snan
Chemical's agent for the collection of all ampbunts payabl e by Techcorp
under the contract.

468. The Pol ystyrene Contract becane effective on 1 Septenber 1989.

6. Menorandum of Understanding (barter arrangenent)

469. On 14 Decenber 1989, Techcorp infornmed ABB Lunmus by letter that MM
had obtained “lraqi H gher Authority” to use lraqgi crude oil as barter for
the conpletion of the Ethylene Contract. The managenment of ABB Lunmus
decided to conplete the Ethylene and Supply Contracts in reliance on the
assurances of the Governnent of Iraq.

470. The barter arrangenent “arose out of Techcorp's |ack of access,
starting in the fall of 1989, to US dollars to nake paynents as required
under the Ethylene Contract”.

471. ABB Lunmus appoi nted Chevron International O Conpany (“Chevron”) as
its oil lifting representative and to assist ABB Lunmus in negotiating the
terns of the barter arrangenent. Between January and May 1990, extensive
nmeeti ngs took place and correspondence was exchanged between ABB Lunmus,
Techcorp, Chevron and SOMD in relation to the terms of the barter
arrangenent .

472. Between 13 and 16 June 1990, ABB Lummus and Techcorp net at
Techcorp’s headquarters in Baghdad for the purpose of executing the
necessary agreenents to bring the barter arrangenent into operation. On 16
June 1990, ABB Lunmmus and Techcorp signed a Menorandum of Under st andi ng
setting out the terns of the barter arrangenent. ABB Lunmus states that
Techcorp subsequently failed to conply with its obligations (a) to obtain
the signatures of Chevron and SOMO to the Menorandum of Understandi ng, and
(b) to supply sufficient oil to Chevron

473. Under the terns of the barter arrangenent, Techcorp was to make
paynents to ABB Lunmus under the Ethylene Contract by neans of a letter of
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credit to be opened by Chevron in favour of SOMO and payabl e to ABB Lunmus.
The barter agreenent was expressed to incorporate the terms of an oil sales
contract entered into between Chevron and SOMO. SOMD, acting on Techcorp’'s
behal f, was to supply crude oil to Chevron, acting on ABB Lummus’ behal f.
Chevron was to sell the oil on the world narkets and deposit the net
proceeds fromsuch sales in a special letter of credit account at the Union
Bank of Switzerland, London branch. ABB Lumus was to be the sole
beneficiary of this letter of credit. The agreenent provided for the
supply of oil between June 1990 and May 1991 to generate proceeds in the
anount of USD 138.6 nmillion. ABB Lummus estimated that its work on the
ethyl ene plant would end in May 1991 and this anount woul d have covered al
the services it expected to performunder the Ethyl ene Contract.

474. On 16 June 1990, ABB Lummus and Techcorp al so signed anendnents to
the Ethyl ene Contract substituting the barter terms for the origina
paynment terns.

475. ABB Lummus states that the “barter arrangenent was about to begin
operations at the tine of Iraqg s invasion of Kuwait”.

476. On 18 February 2000, the Panel issued a procedural order in which it
requested ABB Lummus to provide further information concerning shipnents of
oi | under the Menorandum of Understandi ng, an agreed “ceiling” on the
nunber of man-hours to be invoiced under the Ethylene Contract and
Techcorp’s approval of invoices for work perfornmed under the Ethylene
Contract. ABB Lunmus subnmitted its response to the procedural order on 17
Mar ch 2000.

B. Contract |osses and |oss of profits

1. Facts and contentions

477. ABB Lummus seeks conpensation in the amount of USD 27,558, 636
(anended fromthe original claimin the anbunt of USD 32, 848, 962) for
contract |osses and loss of profits. The individual itens form ng part of
the claimfor contract |osses and |oss of profits together with the amounts
cl ai ned and anount of conpensation recommended by the Panel are set out in
table 10, infra.
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Table 10. ABB Lunmmus’ claimfor contract |osses and | oss of profits

Loss item Amount cl ai ned Recomended
(UsD) conpensati on
(USD)
Engi neeri ng services rendered under 14, 265, 990 6, 085, 661
t he Ethyl ene Contract (amended from USD
14, 564, 316)
“Loss of profits” under the Ethylene 2,870, 000 ni
Cont r act (anended from USD
7,862, 000)
Mat eri al s supplied and construction 532, 646 65, 800

supervi sory services rendered under
the Supply Contract

Unpaid licence fees under the 4, 600, 000 ni
Styrene Contract

Engi neeri ng services rendered under 40, 000 ni
the Styrene Contract

Unpaid licence fees under the 5, 250, 000 ni
Pol ystyrene Contract

Tot al 27,558, 636 6,151, 461

2. Anal ysis and val uation

478. The Panel’s anal ysis and val uation of each of the individual itens
form ng part of the claimfor contract |osses and | oss of profits is set
out in the follow ng section

479. It is appropriate to begin by addressing certain specific argunents
upon which ABB Lumus relies. The first is an argunent based on the
clauses in the contracts with Techcorp which deal, respectively, with the
out break of war and frustration. Those clauses are as foll ows:

“Qut break of war and term nation

If during the currency of the Contract there shall be an outbreak of
war (whether war is declared or not) in any part of the world which
whet her financially or otherwise, materially affects the execution of
the Wirks the Contractor shall, unless and until the Contract is
term nated under the provisions in this clause contained, use its best
endeavours to conplete the execution of the Wrks, provided al ways that
the Enpl oyer shall be entitled, at any tine after such outbreak of war,
to terninate this Contract by giving notice in witing to the
Contractor, and upon such notice being given this Contract shal
term nate, but without prejudice to the rights of either party in
respect of any antecedent breach thereof.
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If the Contract shall be terminated as aforesaid the Contractor shal
be paid by the Enployer (in so far as such anpbunts or itens shall not
have al ready been covered by paynents on accounts nade to the
Contractor) for all work executed prior to the date of termination at

the rates and prices provided in the Contract

“Frustration

In the event of the Contract being frustrated the sum payable by the
Enpl oyer to the Contractor in respect of work executed shall be the sane
as that which would have been payabl e under [the outbreak of war and
term nation clause] hereof if the Contract had been term nated under the
provi sions of [that clause].”

480. ABB Lunmus asserts that Techcorp insisted on the inclusion of these
clauses in each of the Ethylene Contract, the Supply Contract, the Styrene
Contract and the Polystyrene Contract.

481. ABB Lunmmus argues that the effect of the clauses is, inter alia, to
entitle ABB Lunmmus to recover for all unreinbursed work and deliveries
under its contracts without limtation as to the dates on whi ch such work
and deliveries were perforned. By this argunent, ABB Lunmus seeks to avoid
what it presumably recogni ses as the serious jurisdictional objection to
the recovery, in proceedings before the Conm ssion, of what m ght
conveniently be called “old debt”. (See the Sunmmary at paragraphs 68 to
77).

482. For the reasons stated in paragraphs 103 to 110 of the Summary, the
Panel rejects this argunent.

483. ABB Lunmus al so argues that “all clains of ABB Lumus, regardl ess of
their date, fall within the UNCC s jurisdiction”. |In support of this
argunent, ABB Lummus states that the Menorandum of Understandi ng dated 16
June 1990, which laid down the terns of the barter arrangenent, had its
originin the notification by the Iraqgi H gher Authority given on 14
Decenber 1989. 1In that notice, the Iraqi H gher Authority approved “funds
fromoil sales to cover the requirenents associated with the progress of
work on the Ethylene unit”. ABB Lummus argues that the Menorandum of
Under standi ng “was structured in such a way that the unavailability of
foreign currency woul d not have inpeded its purpose in any way”, and that
this therefore circunmvents the “old debt” rule. (See the Summary at

par agraphs 68 to 77).

484. For the reasons stated in paragraphs 109 to 110 of the Summary, the
Panel rejects this argunent.

485. ABB Lummus depl oys a further argument that its clainms under the
Et hyl ene Contract, the Styrene Contract and the Pol ystyrene Contract fal
within the jurisdiction of the Conm ssion regardl ess of when the work under
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those contracts was perforned, as its performance under the rel evant
contracts was “indivisible” in nature.

486. I n support of this argunent, ABB Lummus refers to the concl usion
reached by the “E1” Panel of Conmi ssioners in the Report and
Recommendati ons nmade by the Panel of Conmi ssioners concerning the Third
Instal ment of “E1” Cains (S/AC. 26/1999/13). However, the “E1” Panel’s
conclusion in its Report and Recommendati ons concerned an exceptiona
factual situation relevant to one particular claimconsidered by that

Panel. That situation is not replicated in ABB Lunmus’ claim Each of the
Et hyl ene Contract, the Styrene Contract and the Pol ystyrene Contract
cont ai ned detail ed provisions stating when the licence fees and ot her

anounts payable fell due for paynent. In the case of the licence fees,
paynent fell due upon the conpletion of specific nilestones described nore
fully in the contracts. 1In the case of other services provided, each of

the contracts provided for ABB Lunmus (or Huntsman Chenmical in the case of
the Polystyrene Contract) to subnit its invoice within 15 days of the end
of the nmonth for the costs incurred during such nonth. These provisions
denonstrate that the obligations of ABB Lumus under the Ethyl ene Contract,
the Styrene Contract and the Pol ystyrene Contract, and Huntsman Chenica
under the Pol ystyrene Contract, were “divisible” in nature. |Indeed, it
seens inconceivable that ABB Lummus woul d have agreed to any of these
contracts on any other basis than one on which it was reinbursed fromtine
totime for its services. Accordingly, it seens quite clear to the Pane
that these contracts do not satisfy the criteria of “indivisibility” used
by the “E1” Panel

(a) Engi neeri ng services rendered under the Ethyl ene Contract

487. The claimis for |abour costs, non-payroll costs and vendor
engi neering services rendered under the Ethylene Contract, which have
al | egedly not been paid by Techcorp

488. ABB Lummus states that the letter of credit provided by Techcorp as
payment security under the Ethylene Contract was sufficient to cover ABB
Lumus’ engi neering, procurenent and constructi on nmanagenent services

t hrough December 1989 and part of January 1990. According to ABB Lumus,
Techcorp failed to provide letter of credit coverage for any subsequent ABB
Lumrus servi ces.

489. However, in reliance on Techcorp's representations that future
services would be protected by an oil lift barter arrangenment, ABB Lunmus
continued to provide services under the Ethylene Contract until 2 August
1990. On 14 Decenber 1990, ABB Lunmus received official notification from
Techcorp that M M had obtained “Iraqi H gher Authority” to use Iraqi crude
oil as barter for the conpletion of the Ethylene Contract.

490. The clai mincludes an anmobunt cl aimed on behal f of ABB Lunmus’
Brazilian subsidiary, Setal Lummus Engenharia e Construcoes S.A (“SETAL"),
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to whom ABB Lunmus sub-contracted part of the engineering work under the
Et hyl ene Contract. Docunents submitted with the claimconfirmthat SETAL
has given its consent to ABB Lunmus to file the claimon its behalf.

491. The Ethylene Contract was anended by a Suppl enmental Agreenent dated 1
Sept ember 1988 pursuant to which the parties agreed to place a “ceiling” on
t he nunber of engineering and procurenent manhours that were to be billed
at the rates specified in Exhibit IV to the Ethylene Contract. The

Suppl enent al Agreenent provided for additional manhours to be invoiced at
the single rate of USD 40 per hour if the agreed ceiling of 440,000
manhours was exceeded.

492. The claimis for anmounts included in nine invoices dated between 11
February and 18 Septenber 1990 (“invoice nos. 1-9"). Eight of the invoices
relate to work performed by ABB Lunmus between 1 January and 17 August

1990. The renmining invoice, dated 17 February 1990, relates to the second
instal ment of the technology |icence fee payabl e by Techcorp under the

Et hyl ene Contract.

493. The Panel finds that Techcorp is an agency of the State of Iraq. The
Panel finds that the asserted |losses in respect of invoice nos. 1-4 and 9
(in the total anpbunt of USD 7, 466,350) relate to work perforned between
January and April 1990, i.e., prior to 2 May 1990. The claimfor these
unpaid invoices is outside the jurisdiction of the Commi ssion and is not
conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to recomend conpensation for

i nvoi ce nos. 1-4 and 9.

494. The Panel finds that the asserted | osses in respect of invoice No. 5
(in the total anpbunt of USD 1,574,127) relate to work that was perforned
between 21 April and 18 May 1990. The claimfor unpaid anounts in respect
of work perforned prior to 2 May 1990 is outside the jurisdiction of the
Conmi ssion and is not conpensabl e under Security Council resolution 687
(1991). Having reviewed the evidence provided by ABB Lumus, the Panel was
able to identify the value of the work performed subsequent to 2 May 1990
as USD 860, 148, and recomends conpensation in this amunt in respect of

i nvoi ce No. 5.

495, The Panel finds that the asserted | osses in respect of invoice nos.
6-8 (in the total anmount of USD 5,225,513) relate entirely to work that was
perforned between June and August 1990, i.e., subsequent to 2 May 1990.

The claimfor these unpaid invoices is therefore within the jurisdiction of
the Conmi ssion. On the evidence provided, the Panel is satisfied that ABB
Lummus is entitled to paynent of invoice nos. 6-8 and reconmends
conpensation in the anount of USD 5,225, 513.
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(b) “Loss of profits” under the Ethylene Contract

496. ABB Lunmus states in the Statenent of Caim

“Due to the abrupt term nation of the ethylene project as a result of
Iraq’s invasion of Kuwait, ABB Lumus lost profits which it would
have realized if its work under the Ethylene Contract had been
conpl et ed”.

497. ABB Lummus states that “the claimfor lost profits represents the

di fference between the predicted total gross profit nmargin on the conpleted
project and the gross profit margin on the anounts committed as of 17
August 1990”.

498. The claimconprises (a) the unpaid instalnents of the technol ogy

I icence fee payabl e by Techcorp under the Ethylene Contract (the third and
fourth instalnments in the aggregate anount of USD 1, 000,000) and (b) |oss

of profits (USD 2,042,000). ABB Lunmus discounted the total amount of its
claimby 15 per cent “to reflect the time val ue of noney”.

(i) Unpaid licence fees

499. ABB Lunmus states that the third and fourth instal nents of the
technol ogy licence fee under the Ethyl ene Contract fell due upon the
occurrence of certain events as set out bel ow

500. Under clause 6.3 of the Ethylene Contract: (a) the third instal nent
fell due “30 days after successful denonstration test (as defined in
Article 12)"; and (b) the fourth instalnment fell due “30 days after the
pl ant has attained design capacity in a production node (excluding the
acceptance test) or 54 nonths after the date of signing the contract,

whi chever cones first”.

501. dause 12.3 of the Ethylene Contract reads, “If the acceptance tests

are not conpleted ... for a period of not nore than 60 days by force
maj eure ... paynent [of the licence fee] related to conpletion of this test
shal | become imredi ately due and payable”. ABB Lumus asserts that lraq’'s

i nvasi on of Kuwait constituted a force nmmjeure event and that the final two
Iicence paynents fell due on 2 August 1990.

502. For the reasons stated in paragraphs 482 to 486, supra, and applying
t he approach set out in paragraphs 103 to 110 of the Sumary, the Pane
rejects ABB Lumus’ argunents. The events referred to in clause 6.3 of the
Et hyl ene Contract never occurred. The Panel further finds that ABB Lumus
did not issue invoices in respect of the third and fourth instal nents.
Accordingly, ABB Lunmus did not becone entitled to paynent of the anmpunts
clainmed. The Panel recomends no conpensation for unpaid |licence fees.



S/ AC. 26/ 2000/ 18
Page 88

(ii) Loss of profits

503. In support of its claimfor loss of profits, ABB Lummus provided a
nunber of documents, including project financial tabulations for the period
20 January 1989 to 17 August 1990 as well as a “Report on Lost Profits for
the PC-2 Ethylene Project” prepared by KPMG  Despite a request to provide
copi es of the audited and unaudited financial statenents and ot her
financial information in respect of its Iraqi operations, ABB Lunmus

provi ded only consolidated financial statements for Asea Brown Boveri Inc.
for the period 31 Decenber 1989 to 31 Decenber 1993

504. It is clear fromthe docunments provided by ABB Lummus that ABB
Lummus’ claimfor lost profits expected to be earned on the PC-2 Project
does not take into account the “risk margin” for the project. (See
paragraphs 111 to 119 of the Sunmary). It is clear that certain risks
woul d have eventuated. For exanple, ABB Lummus’ expected profits woul d have
been reduced by adninistrative expenses, such as interest, comm ssion
payabl e to Chevron under the Conpensation Agreenment dated 29 June 1990 and
ot her financial expenses, which could have resulted in a net |loss to ABB
Lummus. The Panel finds that the evidence provided by ABB Lunmus is
insufficient to enable it to identify the profits that woul d have been
earned on the project with any reasonable certainty. ABB Lumus failed to
denonstrate that its work on the PC-2 Project would have been profitable as
a whol e.

505. The Panel finds that ABB Lunmus failed to fulfil the evidentiary
standard for loss of profits clains set out in paragraphs 125 to 131 of the
Sunmary. Accordingly, the Panel reconmends no conpensation for |oss of
profits.

(c) Mat eri al s supplied and construction supervisory services rendered
under the Supply Contract

506. ABB Lunmus states that it “relied on the oil lift barter agreenent

whil e incurring additional expenses for naterials for pyrolysis heaters
and in performnming additional construction supervisory services under the
Supply Contract”.

507. The schedul e of unpaid invoices provided by ABB Lunmnus indicates that
the heater materials were supplied in March 1990 and the installation of
the heaters took place between May and August 1990.

508. The claimfor materials supplied and services rendered prior to 2 My
1990 is outside the jurisdiction of the Conmi ssion and is not conpensabl e
under Security Council resolution 687 (1991). Accordingly, applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, only the contract losses relating to nmaterials
suppl i ed and services rendered subsequent to 2 May 1990 are conpensabl e.
From t he docunentati on provi ded by ABB Lumus, the Panel was able to
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identify the value of the materials supplied and services rendered
subsequent to 2 May 1990 and recommends conpensation in the anount of USD
65,800 for materials supplied and services rendered under the Supply
Contract.

(d) Unpaid licence fees under the Styrene Contract

509. Under the Styrene Contract, ABB Lunmus’ fees for basic design

engi neering services were included in a lunmp sumlicence fee in the anount
of USD 4, 600,000. Al instalnents were payable in United States dollars
and were due within 30 days fromthe receipt of the invoice.

510. The licence fee under the Styrene Contract was payable in five
instalnents. ABB Lummus states that it conpleted the work and invoiced
Techcorp in relation to the first three instalnments (in the aggregate
anount of USD 3, 050, 000).

511. The fourth instalment (in the ambunt of USD 1, 025, 000) was payabl e by
Techcorp upon delivery by ABB Lummus of the Basic Design Engineering
Package). ABB Lunmus states that it conpleted the Basic Design Engi neering
Package, but did not give it to Techcorp “due to non-paynent of previous

i nstal ments”.

512. ABB Lunmus states that the fifth (final) instalnent (in the anount of
USD 525, 000) represented the “profit conponent” under the Styrene Contract.
It fell due at the latest on 5 Septenber 1992, i.e., 36 nonths fromthe
effective date of the Styrene Contract.

513. No invoices were issued for the fourth and fifth instal nents.

514. The Panel finds that the asserted |osses in respect of the first
three instalments relate entirely to work that was perfornmed prior to 2 May
1990. The claimfor these unpaid |icence fees is outside the jurisdiction
of the Conmission and is not conpensabl e under Security Council resolution
687 (1991). Applying the approach taken with respect to the “arising prior
to” clause in paragraph 16 of Security Council resolution 687 (1991), as
set out in paragraphs 41 to 43 of the Summary, the Panel is unable to
recomend conpensati on.

515. The Panel finds that ABB Lummus nade a commerci al decision not to
gi ve the Basic Design Engi neering Package to Techcorp and that it did not
i ssue invoices in respect of the fourth and fifth instal ments.
Accordingly, ABB Lunmus did not becone entitled to paynent of the anmpunts
clained. The Panel recomends no conpensation for unpaid |licence fees
under the Styrene Contract.

(e) Engi neering services rendered under the Styrene Contract

516. Pursuant to an anendnent to the Styrene Contract, ABB Lunmus was
engaged by Techcorp to prepare an additional engineering report relating to
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a proposed change to the styrene plant. The work was not covered by the
licence fee and was payabl e separately in the amobunt of USD 40, 000. ABB
Lumrus states that it prepared this report and handed it to Techcorp, but
was not paid for it.

517. In support of its claim ABB Lumus provided copies of correspondence
with Techcorp. This correspondence indicates that the engineering services
were rendered in late 1989.

518. The Panel finds that the contract |osses alleged by ABB Lumrus rel ate
entirely to work that was perforned prior to 2 May 1990. The claimfor

engi neering services rendered under the Styrene Contract is outside the
jurisdiction of the Comission and is not conpensabl e under Security
Council resolution 687 (1991). Applying the approach taken with respect to
the “arising prior to” clause in paragraph 16 of Security Counci

resol ution 687 (1991), as set out in paragraphs 41 to 43 of the Summary,
the Panel is unable to reconmend conpensation for engineering services
rendered under the Styrene Contract.

(f) Unpaid licence fees under the Polystyrene Contract

519. The Pol ystyrene Contract entered into between Techcorp and Hunt snman
Cheni cal designated ABB Lummus its agent for collection of amounts payabl e
to Huntsman Chemical. The claimfor unpaid |licence fees under the

Pol ystyrene Contract is also filed on behalf of Huntsman Cheni cal

520. The Pol ystyrene Contract provided for paynent of a lunp sumlicence
fee of USD 6, 000,000. This fee covered both ABB Lunmus’ services in
preparing the Basic Design Engi neering Package and Techcorp’s right to use
the technol ogy of Huntsman Chemi cal and ABB Lunmus in the construction and
operation of the plant. The licence fee was payable in six instal ments.
ABB Lunmus states that it received paynment in respect of the first
instalnment (in the anpbunt of USD 750, 000) only.

521. ABB Lunmus states that the work in respect of the second instal nent
(in the amount of USD 725,000) was perforned and Techcorp was invoiced for
this work. The invoice for this work is dated 23 January 1990.

522. The third and fourth instalnents (in the aggregate amount of USD
2,925,000) were payabl e by Techcorp upon the issue of process piping and
instrunent diagrans and the delivery of the Basic Design Engineering
Package. ABB Lunmus states that the relevant work was conpl eted, however
it “did not deliver all of this information to Techcorp due to non-paynent
of earlier instalments”. No invoices were issued for the third and fourth
i nstal ments.

523. ABB Lunmus states that the fifth and sixth (final) instalnments (in

t he aggregate anount of USD 1, 600, 000) represented the “profit component”
under the Pol ystyrene Contract. They fell due at the latest on 1 Septenber
1992, i.e., 36 nonths fromthe effective date of the Pol ystyrene Contract.
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524. The Panel finds that the asserted |osses in respect of the second
instalnment relate entirely to work that was perfornmed prior to 2 May 1990.
The claimfor this unpaid licence fee is outside the jurisdiction of the
Conmi ssion and is not conpensabl e under Security Council resolution 687
(1991). Applying the approach taken with respect to the “arising prior to”
clause in paragraph 16 of Security Council resolution 687 (1991), as set
out in paragraphs 41 to 43 of the Summary, the Panel is unable to recommend
compensati on.

525. The Panel finds that ABB Lummus nade a commerci al decision not to
gi ve the Basic Design Engi neering Package to Techcorp and that it did not

i ssue invoices in respect of the third, fourth, fifth and sixth
instalments. Accordingly, ABB Lumrus did not becone entitled to paynment of
the amounts clained. The Panel recomends no conpensation for unpaid
Iicence fees under the Pol ystyrene Contract.

3. Recommendati on

526. The Panel reconmmends conpensation in the anount of USD 6, 151, 461 for
contract |osses and | oss of profits.

C. “Shutdown expenses”

1. Facts and contentions

527. ABB Lunmus seeks conpensation in the anount of USD 2,581, 779 (anended
fromthe original claimin the anobunt of USD 3, 366, 648) for expenses
incurred in the shutdown of the ethylene plant of the PC-2 Project. The
claimis for costs allegedly incurred by ABB Lummus and its Brazilian
subsidiary, SETAL. The costs allegedly incurred by ABB Lumus are | abour
costs and non-payroll honme office costs for the period 3 August 1990 to 22
March 1991 (USD 1, 865,114). The costs allegedly incurred by SETAL are
“layoff costs” relating to 64 enployees and costs relating to the “non-
productive time of PC- 3 enpl oyees” (USD 716, 665).

528. In its response to the article 34 notification, ABB Lunmus w t hdrew
its claimfor all items incurred after March 1991 as well as its entire
claimfor “shutdown expenses” in relation to the Supply Contract.

529. In support of its claimfor shutdown expenses in relation to the

Et hyl ene Contract, ABB Lummus relies on the ternination and frustration
provi sions of the Ethylene Contract. The frustration clause (clause 18)
provides that, in the event of the Ethylene Contract being frustrated, ABB
Lummus was entitled to be paid the anbunts set out in the term nation
clause (clause 17), as if the Ethylene Contract had been terninated under
the provisions of that clause. The termination clause of the Ethylene
Contract provides that ABB Lummus was entitled to be paid the “cost of
materials and services normally covered in this agreenment and directly
related to the orderly shutdown of the work”. The relevant provision
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further states that the shutdown costs shall “in no event ... exceed thirty
(30) cal endar days fromthe date of termi nation, unless otherw se agreed by
the parties”.

530. The docunentation provided by ABB Lumus in support of its claim

i ndi cates that ABB Lummus gave notice to Techcorp under the frustration

cl ause of the Ethylene Contract on 10 August 1990. The notice refers to
ABB Lunmus’ inability to fulfil its obligations under the Ethylene Contract
with effect from2 August 1990. Techcorp's reply dated 12 August 1990
requests ABB Lummus to denobilise its staff “in a very short tinme, but

in such a manner that will help quick nobilisation as soon as circunstances
permt”.

531. The shutdown costs were included in nine invoices dated from 18
Septenber 1990 to 11 April 1991, each of which refer to clause 18 of the

Et hyl ene Contract. ABB Lunmus states that none of the invoices were
submitted to Techcorp “because Iraqg’ s invasion of Kuwait made it inmpossible
for an ABB Lumus representative to deliver the invoices to Techcorp in
Baghdad, which was the practice under the PC-2 Agreenents ... and mail was
never used on the Project because Iragi mail was unreliable”.

2. Analysis and val uation

532. The Panel finds that pursuant to the notice given by ABB Lunmmus on 10
August 1990, (stated to be effective as of 2 August 1990), and the

provi sions of clauses 17 and 18 of the Ethylene Contract, ABB Lunmmus becane
entitled under the Ethylene Contract to the costs incurred in shutting down
the ethylene plant for the 30 cal endar day period fromthe date of

term nation of the Ethylene Contract (2 August 1990).

533. ABB Lunmus provided a significant amount of documentation in support
of the expenses allegedly incurred, including the nine invoices for

shut down expenses and back-up docunentation for the costs listed therein.

A review of the invoices and back-up docunmentation indicates that some
itens, (such as “non-payroll costs incurred in June and July 1990”"), do not
directly relate to the shutdown of the ethylene plant, and are, therefore,
not conpensable. Based on the material before it, the Panel finds that ABB
Lumrus incurred expenses directly related to the shutdown of the ethylene
pl ant between 2 August and 2 Septenmber 1990 with a val ue of USD 811, 305,
and that these expenses are conpensabl e.

534. Wth respect to the shutdown expenses clai ned on behal f of SETAL
relating to the “layoff costs” of 64 enployees, (including vacation and
“13th nonth”, notice period and retirenent fund all owances), and the “non-
productive time of PC-3 enployees”, the Panel finds that ABB Lummus failed
to provide evidence that these expenses were directly related to the

shut down of the ethylene plant. The Panel, therefore, reconmends no
compensation for these expenses.



S/ AC. 26/ 2000/ 18
Page 93

535. The Panel notes that, in relation to those expenses for which it
recommended conpensation, it was able to identify a clear line of causation
between the instruction to shut down the ethylene plant and the invoices
supplied. The provisions of the Ethylene Contract referred to above gave
rise to an entitlenent on the part of ABB Lunmus to those expenses that (a)
were “directly related” to the shutdown of the ethylene plant, and (b)
complied with the tenporal restrictions set forth in clauses 17 and 18.

3. Recommendati on

536. The Panel recommends conpensation in the anount of USD 811, 305 for
shut down expenses.

D. Summary of recommended conpensation for ABB Lummus

537. Based on its findings regarding ABB Lunmus’ claim the Pane
recomends conpensation in the anmount of USD 6,962, 766. The Panel finds
the date of loss to be 2 August 1990.
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XVIl. THE CLAIM OF JOHN BROWN, A DI VI SI ON OF TRAFALGAR HOUSE, | NC

538. John Brown, a Division of Trafal gar House, Inc, (“John Brown”) is a
corporation existing under the laws of the United States of Anerica. In
this claim John Brown is maintaining a claimassigned to it by Davy MKee
Corporation (“Davy MKee”), another corporation existing under the | aws of
the United States of America. On January 1990, Davy MKee entered into a
contract with the Al Furat Petrol eum Conpany (“Al Furat”), a Syrian joint-
stock conpany. The contract provided for the construction of the Omar
Phase Il Project in Syria. The Project was designed to upgrade and
increase oil production at Syria's Orar oil fields (the “Orar Il project”).

539. On 1 Novenber 1993, Davy MKee Corporation assigned all clains that
it may have arising out of the Orar Phase Il Project, to John Brown. John
Brown seeks conpensation in the total anount of USD 10, 065,777 for contract
| osses, including vendor costs, transportation costs, prolongation costs,
and |iqui dated danages; claim preparation costs; and interest. 1In the

foll owi ng section, references to “John Brown” include references to Davy
McKee.

540. The claimpreparation cost elenment is in the amunt of USD 263, 653.
Appl yi ng the approach taken with respect to claimpreparation costs set out
i n paragraph 60 of the Summary, the Panel nmakes no recommendation for claim
preparation costs.

541. The interest elenent is in the anmount of USD 2, 159,531. For the
reasons stated in paragraph 58 of the Summary, the Panel nakes no
recomendation with respect to John Brown’s claimfor interest.

A.  Vendor costs

1. Facts and contentions

542. John Brown seeks conpensation in the amount of USD 663,927 for the
net increase in “vendor costs” incurred on the Orar Il project.

543. Under the terns of the contract, John Brown was required to provide
on-site vendor representatives for the final comm ssioning and start-up of
the project equipnment. In a “vendor report account” dated 24 July 1990,
John Brown estinmated that, in order to conply with its contractua
obligations, it would require 15 vendor representatives to be present on
site for a total of 332 nman days.

544. John Brown asserts that, from 2 August 1990 onwards, the vendors
began to withdraw their personnel and to refuse to send their
representatives to the project site because of fears for their safety.

John Brown nobilised its own “l ess-expert and smaller” comm ssioning team
but these personnel did not have the skills or experience to performall of
the work required. John Brown experienced problens with the conmni ssioning
as a result.
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545. John Brown calculates its claimfor additional “vendor costs” as the
di fference between John Brown’s estimate of the vendor costs prior to
Iraq’s invasion and occupation of Kuwait and the actual vendor costs which
it incurred. |In the case of 12 of a total of 18 vendors which John Brown
states it required at site, either no additional costs were incurred, or a
net saving was nade, because the vendors refused to send a representative.
However, in the case of six of the 18 vendors, additional costs were

i ncurred because of the problens experienced with the equipnent. In the
case of these six vendors, John Brown required the vendors to attend the
project site for a greater nunber of days than originally estinated.

2. Anal ysis and val uation

546. The evi dence provided by John Brown indicates that a significant
nunber of the equi pnment vendors would not send their representatives to the
project site at the time that they were required by John Brown because of
their concerns about the safety of their personnel in the hostile
environnment created by lraqg’ s invasion and occupation of Kuwait.

547. However, while this provides a prima facie case to support the claim
there are considerable difficulties. First, so far as the Panel can
determne fromthe docunmentation placed before it, there was no contractua
obligation on the vendors to send their representatives at all. It appears
to have been left to be arranged on an ad hoc basis. John Brown seeks to
justify this on the basis of the usage of the industry. 1In the Panel’s
opinion, it is not sufficient to sinply assert such a usage. It needs to
be established by way of evidence.

548. Next, clainms based on the difference between the estinmate for

commi ssioning costs — which is what is discussed in the present case — and
the actual event are notoriously difficult to evaluate; and the

commi ssioning costs are usually under-estimated. |In the present case, the
estimate for the comni ssioning costs is contained in the one-page “vendor
report account” dated 24 July 1990 referred to at paragraph 543, supra.

549. In seeking to put a figure to its claim John Brown acknow edges the
probl em of under-estimation. In calculating the vendor costs for each of
the 18 vendors, John Brown increased the estinmate of nan-days contained in
the “vendor report account” dated 24 July 1990, to allow “for extra work
and any other factors that are the responsibility of [John Brown]”. While
the Panel recognises the good faith aspect of such an attenpt to put a
value on the claim the exercise itself highlights the difficulty in nmaking
a true valuation of any over-run of such cost.

550. The Panel finds that there is no material on the basis of which the
Panel can exclude the possibility of other contributing factors to the
vendor costs. For exanple, in Progress Report No. 8 dated 31 August 1990,
John Brown recorded that the “area of greatest concern” was the “receiving
of data sheets, detail draw ngs and vendor information on or before
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instrunentation arrival”. On the evidence provided by John Brown, this
fault of the vendors was unrelated to Iraqg’ s invasion and occupation of
Kuwai t .

551. Indeed, on the evidence before the Panel, it is quite possible that
the problenms in Iraq and Kuwait provided an excuse on the basis of which
the vendors were able to refuse to make their representatives avail able
when there were other, commercial, reasons for withhol ding assistance at
that particular tine.

552. The Panel finds that John Brown failed to establish the causal |ink
between its stated |losses and Iraq’ s invasion and occupation of Kuwait.

3. Recommendati on

553. The Panel recomends no conpensation for vendor costs.

B. Transportation costs

554. John Brown seeks conpensation in the amobunt of USD 1, 152,336 for the
increase in the cost of transportation of equipment to the Orar |1l project
site due to Iraq s invasion and occupation of Kuwait. The claimis made up
of “additional air transportation” (USD 1,081,488) and “increase in air
freight costs” (USD 70, 848).

(a) Additional air transportation

555. John Brown seeks conpensation in the amount of USD 1,081,488 for the
i ncreased proportion of air freight to ocean freight used on the Qmar 11
project allegedly as a result of Iraq' s invasion and occupati on of Kuwait.

556. John Brown asserts that the intention at the tine of tender for the
Omar |l project was for all equi pnent and materials to be transported to
the job site by surface transport, with air transport to be used only in
speci al cases. However, when the vendors refused to send their
representatives, causing delays on the project and the threat of |iquidated
damages, John Brown attenpted to accel erate the production schedul e by
transporting a much greater proportion of equipnent and materials by air
freight than it would have ot herw se

557. The Panel finds that John Brown failed to establish the causal |ink
between its stated |losses and Iraq’ s invasion and occupation of Kuwait.

The evi dence provided by John Brown shows that transport by air, instead of
by sea, was not a direct result of Iraq s invasion and occupation of
Kuwait. Instead, it resulted fromthe business decision taken by John
Brown to attenpt to reduce the delays on the Orar Il project by increasing
the proportion of equiprment transported to the project site by air.

558. An internal John Brown nmenorandum dated 24 January 1991 clearly
demonstrates that lIraq’ s invasion and occupation of Kuwait did not result
in the necessity to use air freight. The menorandum provides: “in view of
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[problens in transporting equi pnent by air] we nmay be better off sending
our cargo via ocean freight until the Iraqi situation quiets down. Ocean
novenent does take 30 days, but this would be the same as havi ng our cargo
sit in sone airport in Europe”

559. The Panel recommends no conpensation for additional air
transportation costs.

(b) Increase in air freight costs

560. John Brown seeks conpensation in the anmount of USD 70, 848 for
“increase in air freight costs”. This anount is further described as
“extra-ordi nary expenses”, i.e., “costs incurred by [John Brown] for

m scel | aneous additional charges levied for Royalty paynment for air
charter, inland freight charges Anman to Danascus and ot her transport
costs, all paid in order to nove freight during the period in question”

561. The Panel finds that the increase in air freight costs was not
directly caused by Iraq s invasion and occupation of Kuwait. It was caused
by John Brown’s decision to reduce the delays on the Omar |l project by
utilising air freight instead of ocean freight.

562. The Panel recommends no conpensation for increase in air freight
costs.

C. Prolongation costs

1. Facts and contentions

563. John Brown seeks conpensation in the amount of USD 3, 480,656 for the
costs incurred because of the prolongation of the Ovar |l project. The
contract nomi nated 28 January 1991 as the date of issue of the provisiona
acceptance certificate, but it was not issued until 4 Decenber 1991. John
Brown asserts that 3.8 nonths of the total 9.25 nmonth delay on the Omar ||
project was due to lIraq’' s invasion and occupation of Kuwait.

564. John Brown fornulates its argunent that 3.8 nonths of the total 9.25
months delay is attributable to Iraq’ s invasion and occupation of Kuwait as

fol | ows:
a. Prior to the invasion, John Brown did not envisage that
conmi ssi oni ng woul d pose any particul ar probl ens;
b. Progress was generally on target in August 1990;
c. The vendors refused to send their representatives to the
project site over the period August 1990 to March 1991
d. The absence of vendor representatives prevented the proper

conmmi ssi oning and ready for acceptance testing of many itens of
equi pnent ;
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e. The Omar 111 project (perforned by Davy MKee between Septenber
1992 and Decenber 1993), with full vendor support and using
substantially the same Davy McKee managenent personnel, was
conpl eted “precisely on tine”.

565. John Brown asserts that it lost the foll ow ng days each nonth because
of the vendors’ refusal to come to the project site (total 115.24 = 3.8
nmont hs) .

Table 11. John Brown’s claimfor prolongation costs

Mont h Days | ost Percent age of days |ost as

conmpared to total days in
nont h
July 1990 0.00 0%
August 1990 1.55 5%
Sept ember 1990 3.00 10%
Cct ober 1990 8. 14 25%
Novenber 1990 15. 00 50%
Decenmber 1990 27.90 90%
January 1991 27.90 90%
February 1991 21.00 75%
March 1991 7.75 25%
April 1991 3.00 10%
May 1991 0.00 0%

Total 115.24

566. To calculate its prolongation costs, John Brown:

a. Determ nes the anpbunts actually spent in respect of all of its
project costs (see table 12, infra, for list of costs);

b. Determ nes the “cost shift” of each of the project costs, i.e.,
the di fference between the costs actually incurred and the
original estimate of the costs, for each nmonth from August 1990
to April 1991;

C. Applies the percentage figure in table 11, supra, to determ ne
how nmuch of the “cost shift” is attributable to Iraq’s invasion

and occupation of Kuwait.

567. John Brown concludes that the prolongation costs due to Iraqg’s
i nvasi on and occupation of Kuwait are as foll ows:
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Table 12. John Brown’s claimfor prolongation costs

Proj ect cost Anount

(USD)
Head of fice salaries 1, 364, 936
Qut of pocket expenses 663, 385
Field craft hourly | abour 17, 760
Indirect material expense 650, 230
O her home office costs 518, 676
Damascus of fi ce acconmmodati on 50, 448
Damascus office vehicles 132, 886
Frustration insurance 82, 335
Tot al 3,480, 656

2. Analysis and val uation

568. The Panel finds that John Brown did not substantiate its claimfor
prol ongati on costs.

569. The assessnment of the tine to be allocated to a specific event
occurring in the course of a large project is a very conplex exercise. One
woul d normal Iy expect it to be done by the use of a conputer programme.
This woul d ususally conpare the actual devel opment of the works with the
contract based programme. The aimis to identify the excusable and the
cul pabl e del ays. Such an assessnent needs to consider the so-called
critical path of the project; the related mlestones of the programre; and
the correspondi ng resources (| abour and equi pnent). Such a nethod is
general |y consi dered acceptable provided that a proper causal link is
identified; a convincing anal ysis supported by sufficient evidence is
detailed for each delay; and the various delays (and accel erati on neasures
if any) are adequately consolidated. On a base such as this, the costs
attributable to the extension of tine can be correctly cal cul at ed.

570. The Panel is not convinced that 3.8 nonths of the total 9.25 nonth
del ay was caused by Iraq s invasion and occupation of Kuwait. The article
34 notification requested further explanation of the method by which John
Brown cal cul ated the | ost man-days per nmonth (see table 11, supra). Inits
article 34 response, John Brown nerely stated that “the percentages
included in “Tine Lost Each Month” are the best effort of both the d ai mant
and its advisor Dal-Sterling at reasonably rationalising the consequences
of Iraq s invasion and occupation of Kuwait”.

571. The evidence provided by John Brown describes other factors which
contributed to the total 9.25 nonth delay on the project. These included



S/ AC. 26/ 2000/ 18

Page 100

technical problens with sone of the equipnent, an enpl oyee strike at one of
the vendors’ sites, and the Ramadan Festival (although the effect of this
was described as nonminal). The Panel accepts that the refusal of the
vendors to send its representatives to the project site caused sone del ay
on the project. However, the Panel is not convinced that other problens,
unrelated to Iraq’'s invasion and occupation of Kuwait, would not have
caused a delay as great as 9.25 nonths, even if Iraq s invasion and
occupation of Kuwait had not occurred.

572. In support of its contention that the Omar Il project was del ayed for
3.8 nonths by Iraq s invasion and occupati on of Kuwait, John Brown pl aces
speci al enphasis on the conpletion of the Omar Il project “precisely on
tinme”. John Brown asserts that Orar Il was “as technically difficult as
Omar Il and nore difficult to integrate with existing facilities”

573. The Panel is not convinced that the conpletion of the Omar |11
project on time supports John Brown’s argument that 3.8 nmonths of the tota
del ay of 9.25 nonths was caused by Iraq s invasion and occupation of
Kuwait. On the evidence provided by John Brown an equally plausible

expl anation is that John Brown experienced no delays on the Omar |11

proj ect because it could utilise its experience on the Omr Il project in
dealing with any problens which arose

3. Recommendati on

574. The Panel recommends no conpensation for prolongation costs.

D. Liqui dated damages

1. Facts and contentions

575. John Brown seeks conpensation in the anmount of USD 2,345, 674 for
I i qui dated damages | evied by Al Furat against John Brown.

576. John Brown states that “as a result of the delays in the achi evenent
of the Ready for Acceptance testing dates witten into the Contract, AFPC
has cal cul ated a penalty of USD 4,775, 730.10 as del ay penalties or damages
and has presented such penalty to [Davy MKee Corporation]. In practice A
Furat has withheld approximately half of this sum by not paying invoices
submitted by [Davy McKee Corporation] for the rel ease of retention suns and
for Contract paynents for executed work”.

577. John Brown clains the “actual amount wi thheld by AFPC for Orar Phase
I1”, which it asserts is equivalent to USD 2,345,674 as at 9 March 1994,

2. Analysis and val uation

578. The Panel finds that John Brown did not provide sufficient evidence
that the “liquidated danmages” wi thheld by Al Furat were a direct result of
Iraq’s invasion and occupation of Kuwait. John Brown acknow edges that
only 3.8 nonths of the delay on the Omar Il project was caused by the
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i nvasion, but it nmakes no attenpt to apportion the |iquidated damages.
Al so, the evidence indicates that the final anpunt w thheld by Al Furat was
in accordance with a settlenment negotiated by Al Furat and John Brown. The
settl enent appears to have settled all of John Brown's clains under the
Contract. Prima facie once a claimant’s clains are settled, no claim
remains to be pursued. In that event it is necessary to reviewthe filed
material to ascertain if there is any basis which displaces the prim facie
view. Absent such material, John Brown has not established a | oss and,
therefore, the Panel is unable to recommend conpensation

3. Recommendati on

579. The Panel recommends no conpensation for |iquidated danmages.

E. Sumary of recomended conpensati on for John Brown

580. Based on its findings regarding John Brown’s claim the Pane
recomends no conpensati on.
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XVILIT. THE CLAI M OF OVERSEAS BECHTEL, | NC

581. Overseas Bechtel, Inc. (“Overseas Bechtel”), a United States
corporation, is a wholly owned subsidiary of Bechtel Goup Inc., an
i nternational construction conmpany based in San Franci sco.

582. On 20 July 1988, Overseas Bechtel entered into a Technical Services
Agreement (“TSA’) with the Technical Corps for Special Projects, Mnistry
of Industry, lraq (“Techcorp”). The agreenent provided for the provision
of engineering, financing, procurenent, project nmanagenent, construction
and other related services in relation to the PC-2 Project - a large
petrochem cal s production facility located 60 kil onetres from Baghdad,
Iraqg.

583. Overseas Bechtel seeks conpensation in the total anpbunt of USD
4,915,980 for unpaid amounts under the TSA, loss of profits, paynment and
relief to others and interest. The total anpunt of Overseas Bechtel’s

al l eged | osses on the PC-2 Project is USD 8,015,980. However, in
presenting its claim Overseas Bechtel deducted the amount of USD 3, 100, 000
fromthe gross anpbunt of its alleged | osses to take account of anmpunts
recovered fromits insurers in respect of sone of its |osses.

584. For the reasons stated in paragraph 58 of the Summary, the Pane
makes no reconmmendation with respect to Overseas Bechtel’'s claimfor
i nterest.

A. Contract | osses

1. Facts and contentions

585. Overseas Bechtel seeks conpensation in the amount of USD 5, 325, 737
for contract |losses. The claimis for unpaid ambunts invoiced to Techcorp
under the TSA

586. Overseas Bechtel states that it commenced providing “devel opnent
activities and financial services” under the TSA in July 1988. It
continued to provide services to Techcorp up to 2 August 1990, and ceased
all work on the PC-2 Project on this date. Followi ng the cessation of work,
Overseas Bechtel attenpted to negotiate with Techcorp in respect of paynent
of costs due under the TSA. However, Techcorp nade no further paynents
under the TSA.

587. Overseas Bechtel states that it submtted invoices to Techcorp for
services rendered totalling USD 5, 325, 737. However, although the

out st andi ng i nvoi ces were never disputed by Techcorp, the “invoices were
either not formally approved for paynment by Techcorp or were not paid due
to the lack of funds in the letter of credit and no payment has been
recei ved”.
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2. Anal ysis and val uation

588. The Panel finds that Techcorp is an agency of the State of Iragq.

589. The supporting docunentation provided by Overseas Bechtel indicates
that the performance that created the debts in question occurred between
Sept enber 1989 and August 1990. The Panel, therefore, finds that the
contract |osses alleged by Overseas Bechtel relate partly to work that was
performed prior to 2 May 1990.

590. The claimfor contract |losses relating to work perforned prior to 2
May 1990 is outside the jurisdiction of the Commission and is not
conmpensabl e under Security Council resolution 687 (1991). Accordingly,
appl yi ng the approach taken with respect to the “arising prior to” clause
in paragraph 16 of Security Council resolution 687 (1991), as set out in
par agraphs 41 to 43 of the Summary, only the contract |osses relating to
wor k perforned subsequent to 2 May 1990 are conpensable. Fromthe
docunent ati on provi ded by Overseas Bechtel, the Panel was able to identify
the value of the work perfornmed subsequent to 2 May 1990 and recomends
conmpensation in the amount of USD 1, 086, 686

3. Recommendati on

591. The Panel recommends conpensation in the anount of USD 1, 086, 686 for
contract | osses.

B. Loss of profits

1. Facts and contentions

592. Overseas Bechtel seeks compensation in the amount of USD 1, 414, 550
for loss of profits. The claimis for loss of anticipated profits (i.e.
profits expected to be earned during the period 2 August 1990 to 22 July
1991) resulting fromthe early term nation of the TSA. Overseas Bechte
states that its claimrelates to the profit and overhead antici pated by
Overseas Bechtel in respect of the TSA from 2 August 1990 to 22 July 1991

593. The amount clainmed is based on the cal cul ati on of average payrol
val ues prior to 2 August 1990 using the nultipliers and additives set forth
in the TSA

594. Overseas Bechtel linmted its claimto a one year period, “even though
the Project and Overseas Bechtel’'s invol venent woul d have conti nued beyond
that time frane”.

2. Analysis and val uation

595. In support of its claim Overseas Bechtel provided a schedule of |oss
of profits. The schedule sets out the total charges and “multiplier
val ues” for its United States enployees in relation to “hone office”
“project office” and “project site” for the six fourteen pay periods
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between 13 May and 22 July 1990. Despite a request to provide copies of
the audited financial statenments and other financial information in respect
of its lraqi operations, Overseas Bechtel provided only a sunmary of its
unaudi ted bal ance sheets for a six year period. The Panel finds that the
evi dence provided by Overseas Bechtel is insufficient to enable it to

cal cul ate the expected profits on the project with any reasonable
certainty. Overseas Bechtel failed to denponstrate that its work under the
TSA woul d have been profitable as a whole.

596. The Panel finds that Overseas Bechtel failed to fulfil the
evidentiary standard for loss of profits clains set out in paragraphs 125
to 131 of the Summary. Accordingly, the Panel reconmrends no conpensation

3. Recommendati on

597. The Panel recommends no conpensation for |oss of profits.

C. Paynment and relief to others

1. Facts and contentions

598. Overseas Bechtel seeks conmpensation in the amount of USD 1, 275, 693
for paynent or relief to others. The claimis for: (a) payroll costs

i ncurred between August 1990 and January 1991 relating to Overseas
Bechtel ' s enpl oyees who were evacuated fromlraq (USD 1, 006, 735); and (b)
rei mbursenent of paynents nade to enpl oyees upon their return to their home
countries for |oss of personal assets (USD 268, 958).

599. The total number of Bechtel group enployees detained in Iraq before
bei ng evacuated between 2 August and 11 Decenber 1990 exceeded 100.
However, only 24 of those detained individuals were Overseas Bechtel

enpl oyees working on the PC-2 Project. Overseas Bechtel’'s claimrelates to
payments made to those 24 enpl oyees.

600. Overseas Bechtel provided a statenment, dated 6 February 1992, by an
enpl oyee, who was the senior representative of the Bechtel group of
conmpanies in lraq during the period of detention of Overseas Bechtel’s
staff. The statenment contains an account of the circunstances of the
detention of Overseas Bechtel’'s staff. A list of enployees and their
dependants who were in lrag as at 2 August 1990 is attached to the

st atenent.

601. The statenent indicates that extensive repatriation of Overseas
Bechtel s enpl oyees fromlraq had taken place by 8 Decenber 1990. On 9
Decenber 1990, all the renmining United States and Canadi an enpl oyees | eft
Baghdad fol |l owed by the renaining United Ki ngdom enpl oyees on 10 Decenber
1990. The author of the statenment was the last of the enployees to depart
Irag on 11 Decenber 1990.
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2. Anal ysis and val uation
(a) Payrol|l costs to enpl oyees
602. COverseas Bechtel states that “during the illegal detention of its
enpl oyees in lIraq, Overseas Bechtel continued to pay their renuneration and
other contractual benefits, including payroll, vacation pay-off and other
expenditure totalling USD 1, 006, 734. 85"
603. In support of its claim Overseas Bechtel provided a “Schedul e of
post 2 August 1990 salary costs et al”. The schedule sets out salary costs

totalling USD 1, 006, 735 for Overseas Bechtel’s United States enpl oyees
detained in Iraq for the nonths August 1990 to January 1991 (i ncl usive).
The salary costs are supported by payroll records for the rel evant nonths.

604. The Panel finds that the payroll costs of Overseas Bechtel’'s

enpl oyees are conpensable in principle. However, given that the |ast
Overseas Bechtel enployee departed Iraq on 11 Decenber 1990, it is unclear
to the Panel why Overseas Bechtel is clainmng for salary costs to January
1991 (inclusive) for its enployees. The Panel finds that an adjustnment of
the Decenber 1990 payroll should be made to reflect the extensive
repatriation of Overseas Bechtel’'s enployees that had taken place by 8
Decenber 1990.

605. The Panel is of the opinion that an adjustment to the August 1990
payrol |l should be nade to take account of ampounts invoiced to Techcorp for
that month. After naking the necessary adjustments, the Panel recommends
conpensation in the anount of USD 786, 123 for payroll costs of enployees.

(b) Paynents to enpl oyees for | oss of personal assets

606. In its claim Overseas Bechtel stated that it seeks compensation “for
paynents to detai ned enpl oyees to reinburse their |ost personal effects
totalling USD 268, 958.41". Sone further detail is contained in an inter-
of fice menorandum dated 3 April 1991. The first paragraph reads as
fol | ows:

“When we were able to evacuate enployees fromlraq it was done in the
qui ckest nmanner possible. For this reason, enployees were only able to
renove fromthe country those personal effects (if any) in their

i medi at e possession at the tine of evacuation. As a result, nobst

enpl oyees | ost anywhere froma small portion to all of their persona
effects. These effects were not covered by insurance since the

enpl oyees were in a war zone”

607. In support of its claim Overseas Bechtel provided copies of interna
of fice menoranda authorising the transfer of funds. However, it did not
denonstrate the actual transfer of funds. It did not provide copies of

rei mbursenment cheques or paynent vouchers.
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608. The Panel finds that Overseas Bechtel provided insufficient evidence
of its losses and reconmrends no conpensation for payments to enpl oyees for
| oss of personal assets.

3. Recommendati on

609. The Panel recomends conpensation in the anmount of USD 786, 123 for
paynent and relief to others.

D. Overseas Bechtel’'s insurance recovery

610. COverseas Bechtel states that, in conjunction with other Bechtel group
conpani es, it sought to recover sone of its | osses under the Bechtel group
i nsurance policies. A total anpunt of USD 6, 959, 349 was recovered in
respect of all of the Bechtel group’s |losses. Overseas Bechtel states
that, of this anmount, the sum of USD 3,100,000 was allocated to it.

611. COverseas Bechtel provided a statenment dated 10 February 1994 nade by
the Ri sk Managenent Supervi sor of the Bechtel Group Inc. The statenent
confirnms that, of the total amount paid out to the various Bechte
entities, USD 3,100,000 was al |l ocated to Overseas Bechtel for “losses
incurred by Overseas Bechtel Inc. on the PC-2 Project.”

612. COverseas Bechtel calculated the net ambunt of its claimby deducting
USD 3, 100, 000 fromthe gross anount of its asserted |osses. This is the
correct approach and the Panel has followed it in reaching its concl usion

E. Sumary of recommended conpensation for Overseas Bechte

613. Based on the Panel’s findings regardi ng Overseas Bechtel’'s claim the
following is the cal cul ation:

Tabl e 13. Recommended conpensation for Overseas Bechtel

C ai m el enent Cl ai m anpunt Recomended
(USD) conpensati on
(USD)

Contract | osses 5, 325, 737 1, 086, 686
Loss of profits 1,414,550 ni
Paynment or relief to 1, 275, 693 786, 123
ot hers
Less insurance recovery (3,100, 000) (3,100, 000)
Tot al 4,915, 980 ni

614. The Panel reconmends no conpensation
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XI X.  CORRECTI ON OF FOURTH | NSTALMENT CLAI M

615. |In accordance with procedures set out in article 41 of the Rules for
the correction of recommended anmounts of conpensation previously included
in reports and recomendati ons of panels of Conmi ssioners and approved by
the Governing Council, the Panel, on the initiative of the Executive
Secretary, recomrends approval of the corrected recommended anount for the
fourth instal nent of “E3” clainms as set out bel ow

616. In the Report and Reconmmendati ons Made by the Panel of Conmi ssioners
Concerning the Fourth Instal nent of “E3” Cains (S/AC 26/1999/14) (the
“Fourth Report”), the Panel recomended conpensation in the anpbunt of USD
2,824,426 for the claimant Dodsal Pte. Ltd. (“Dodsal”), a corporation

exi sting under the laws of Singapore (UNCC C ai m Nunber 4001472). (See the
Fourth Report, paragraphs 631 to 656). It has since becone apparent to the
Panel that an inadvertent calculation error occurred in the amount of DEM
508,978 in respect of Dodsal’s claimfor unpaid invoices. As a result, and
appl ying the currency exchange rate utilised by the Panel in the Fourth
Report, the Panel recommends that the anpbunt of conpensation awarded by
Dodsal be increased by USD 325,850, which will result in a tota

recommended award of USD 3,150,276 for Dodsal
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XX. SUMVARY OF RECOWVIVENDED COVPENSATI ON BY CLAI MANT
Tabl e 14. Recommended conpensation for the tenth instal nent
Cd ai mant Cl ai m anpunt Recomended
(USD) conpensati on
(USD)
Consortium constituted by Abay 12, 168, 700 ni
Engi neering S.A. and Spie
Bati gnol | es
Si ssa Construction and Managemnent 159, 718, 942 ni
Cor porati on
Al exandri a Shi pyard Conpany 15, 356, 626 ni
M sr Concrete Devel opnent Conpany 24,864, 614 ni
Technip S. A 44,542, 630 4,921,519
Enterprise Miuller Freres — Travaux 1,552,629 ni
Publics S. A
ABB Schal t anl agen GrbH 16, 635, 422 ni
Irbid District Electricity Conpany 1, 444, 824 ni
Jordan El ectric Power Conpany 2,363, 213 ni
The Jordani an El ectrical and 228,670 ni
Mechani cal Engi neeri ng Conmpany
Atlantic @ulf and Pacific Conmpany 288, 817 2, 880
of Manila, Inc.
Pol i mex- Cekop Limted 51, 683, 454 395,514
Bechtel Linited 10, 013, 427 3,082, 085
Davy McKee (London) Limted 3,047,678 1,705,911
ABB Lunmus Crest Inc. 30, 230, 415 6, 962, 766
John Brown, a division of 10, 065, 777 ni
Traf al gar House, Inc.
Overseas Bechtel, Inc. 4,915, 980 ni




Geneva, 21 June 2000

( Si gned) Pi erre Genton
Commi ssi oner
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I ntroduction

1. In the Report and Recommendati ons Made by the Panel of Conmmi ssioners
Concerning the Fourth Instal nent of “E3” Cains (S/AC 26/1999/14) (the
“Fourth Report”), this Panel set out sonme general propositions based on
those claims which had come before it and the findings of other panels of
Conmi ssioners contained in their reports and reconmendati ons. Those
propositions, as well as sonme observations specific to the clainms in the
fourth instal ment of “E3” clainms, are to be found in the introduction to
the Fourth Report (the “Preanble”).

2. The Fourth Report was approved by the Governing Council inits
decision 74 (S/AC. 26/ Dec.74 (1999)); and the clains that this Panel has
subsequently encountered continue to mani fest the same or sinilar issues.
Accordingly, the Panel has revised the Preanble, so as to delete the
specific coments, and thus present this Summary of General Propositions
(the “Summary”). The Sunmary is intended to be annexed to, and to form
part of, the reports and recommendati ons nade by this Panel. The Summary
should facilitate the drafting, and reduce the size, of this Panel’s future
reports, since it will not be necessary to set nmatters out in extenso in
the body of each report.

3. As further issues are resolved, they may be added at the end of
future editions of this Summary.

4. In this Summary, the Panel w shes to record:

(a) the procedure involved in evaluating the clains put before it
and in formul ating recommendati ons for the consideration of the Governing
Counci | ; and

(b) its analyses of the recurrent substantive issues that arise in
clains before the Conmission relating to construction and engi neering
contracts.

5. In deciding to draft this Summary in a format whi ch was separated out
fromthe actual recommendations in the report itself, and in a way that was
re-usabl e, the Panel was notivated by a nunber of nmatters. One was the
desire to keep the substantive elenment of its reports to a nmanageabl e

I ength. As the nunber of reports generated by the various panels

i ncreases, there seens to be a good deal to be said for what might be

call ed econonies of scale. Another matter was the awareness of the Pane

of the high costs involved in translating official documents fromtheir
original |anguage into each official |anguage of the United Nations. The
Panel is concerned to avoid the heavy costs of re-translation of recurrent
texts, where the Panel is applying established principles to fresh clains.
That re-translation would occur if the reasoning set out in this Summary
had been incorporated into the principal text of each report at each

rel evant point. And, of course, that very repetition of principles seens
unnecessary in itself, and this Summary avoids it. 1In sum it is the
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intention of the Panel to shorten those reports and recomendati ons,
wher ever possible, and thereby to reduce the cost of translating them

l. THE PROCEDURE

A.  Summary of the process

6. Each of the claimants whose clains are presented to this Panel is
gi ven the opportunity to provide the Panel with information and
docunent ati on concerning the clainms. 1In its review of the clainms, the

Panel considers evidence fromthe claimants and the responses of
Governnents to the reports of the Executive Secretary issued pursuant to
article 16 of the Provisional Rules for C ainms Procedure (S/AC 26/1992/10)
(the “Rules”). The Panel has retained consultants with expertise in

val uation and in construction and engi neering. The Panel has taken note of
certain findings by other panels, approved by the Governing Council,
regarding the interpretation of relevant Security Council resolutions and
Governi ng Council decisions. The Panel is mndful of its function to
provi de an el ement of due process in the review of clainms filed with the
Conmi ssion. Finally, the Panel expounds in this Summary both procedura
and substantive aspects of the process of formulating recomendations in
its consideration of the individual clains.

B. The nature and purpose of the proceedings

7. The status and functions of the Conm ssion are set forth in the
report of the Secretary-General pursuant to paragraph 19 of Security
Council resolution 687 (1991) dated 2 May 1991 (S/22559).

8. The Panel is entrusted with three tasks in its proceedings. First,
the Panel is required to determ ne whether the various types of |osses

all eged by the claimants are within the jurisdiction of the Comm ssion
i.e., whether the | osses were caused directly by Iraq s invasion and
occupation of Kuwait. Second, the Panel has to verify whether the alleged
| osses that are in principle conpensable have in fact been incurred by a
given claimant. Third, the Panel is required to deterni ne whether these
conpensabl e | osses were incurred in the anmounts clained, and if not, the
appropriate quantum for the | oss based on the evidence before the Panel

9. In fulfilling these tasks, the Panel considers that the vast nunber
of clainms before the Conmmission and the time limts in the Rules
necessitate the use of an approach which is itself unique, but the
principal characteristics of which are rooted in generally accepted
procedures for claimdeternination, both donmestic and international. It

i nvol ves the enpl oynent of well established general |egal standards of
proof and val uati on nethods that have nuch experience behind them The
resultant process is essentially docunentary rather than oral, and
inquisitorial rather than adversarial. This nmethod both realises and

bal ances the twi n objectives of speed and accuracy. It also permits the
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efficient resolution of the thousands of clains filed by corporations with
t he Conmi ssi on.

C. The procedural history of the “E3” d ains

10. The claims subnitted to the Panel are selected by the secretariat of
the Conmi ssion from anong the construction and engineering clains (the
““E3” Cainms”) on the basis of established criteria. These include the
date of filing and conpliance by claimants with the requirenents
established for clains submtted by corporations and other legal entities
(the “category “E’ clains”).

11. Prior to presenting each instalnent of clainms to the Panel, the
secretariat perforns a prelimnary assessnment of each claimincluded in a
particular instalnent in order to deternine whether the claimneets the

formal requirenents established by the Governing Council in article 14 of
t he Rul es.
12. Article 14 of the Rules sets forth the fornmal requirements for clainms

submitted by corporations and other legal entities. These clainmnts nust
submit:

(a) an “E’ claimformwth four copies in English or with an
English transl ation;

(b) evi dence of the anbunt, type and causes of | osses;

(c) an affirmation by the Governnent that, to the best of its
know edge, the claimant is incorporated in or organi zed under the |aw of
the Governnent submitting the claim

(d) docunents evi dencing the nane, address and pl ace of
i ncorporation or organi zation of the clai nant;

(e) evi dence that the clainmant was, on the date on which the claim
arose, incorporated or organi zed under the | aw of the Governnment which has
subnmitted the claim

(f) a general description of the legal structure of the clainant;

and
(9) an affirmation by the authorized official for the claimnt that
the information contained in the claimis correct.

13. Additionally, the “E" claimformrequires that a claimnt submt with

its claima separate statenment in English explaining its claim (“Statenent
of dainf), supported by docunentary and other appropriate evidence
sufficient to denonstrate the circunstances and the anmount of the clained
| osses. The following particulars are requested in the “I NSTRUCTI ONS FOR
CLAI MANTS” :
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(a) the date, type and basis of the Commission’s jurisdiction for
each el enent of |oss;

(b) the facts supporting the claim
(c) the |l egal basis for each elenment of the claim and

(d) the amount of conpensation sought and an expl anati on of how t he
amount was cal cul at ed.

14. If it is determ ned that a claimdoes not provide these particulars
or does not include a Statenent of Claim the claimant is notified of the
deficiencies and invited to provide the necessary infornmation pursuant to
article 15 of the Rules (the “article 15 notification”). [If a clainant
fails to respond to that notification, the claimant is sent a form
article 15 notification.

15. Further, a review of the |legal and evidentiary basis of each claim
identifies specific questions as to the evidentiary support for the alleged
losses. It also highlights areas of the claimin which further information

or docunentation is required. Consequently, questions and requests for

addi tional documentation are transmitted to the claimants pursuant to
article 34 of the Rules (the “article 34 notification”). |If a clainmant
fails to respond to the article 34 notification, a reninder notification is
sent to the claimant. Upon receipt of the responses and additiona
docunentation, a detailed factual and | egal analysis of each claimis
conducted. Conmmuni cations with clainmants are nade through their respective
gover nnents.

16. It is the experience of the Panel in the clains reviewed by it to
date that this analysis usually brings to light the fact that nany
claimants lodge little material of a genuinely probative nature when they
initially file their clains. It also appears that nmany claimants do not
retain clearly relevant docunentation and are unable to provide it when
asked for it. Indeed, sone claimnts destroy documents in the course of a
normal admi ni strative process without distinguishing between docunents with
no long term purpose and docunments necessary to support the clainms that
they have put forward. Sonme claimants carry this to the extrenme of having
to ask the Commi ssion, when responding to an article 15 or an article 34
notification, for a copy of their own claim Finally, sone claimnts do
not respond to requests for further information and evidence. The
consequence is inevitably that for a |arge nunber of |oss elenents and a
smal | er nunber of clainmants the Panel is unable to recommend any
conpensati on.

17. The Panel performs a thorough and detailed factual and | egal review
of the clainms. The Panel assunes an investigative role that goes beyond
reliance nmerely on information and argunment supplied with the clainms as
presented. After a review of the relevant information and docunentation
the Panel makes initial determ nations as to the conpensability of the |oss
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el ements of each claim Next, reports on each of the clainms are prepared
focusing on the appropriate valuation of each of the conpensable |osses,
and on the question of whether the evidence produced by the claimant is
sufficient in accordance with article 35(3) of the Rules.

18. The cunul ative effect is one of the follow ng recomendati ons: (a)
compensation for the loss in the full amount clained; (b) conpensation for
the loss in a lower anobunt than that clainmed; or (c) no conpensation

M. PROCEDURAL | SSUES

A.  Panel recommendati ons

19. Once a notivated recommendati on of a panel is adopted by a decision
of the Governing Council, it is something to which this Panel gives great
wei ght .

20. Al'l panel recommendations are supported by a full analysis. Wen a

new claimis presented to this Panel it may happen that the new claimw |
mani f est the sane characteristics as the previous clai mwhich has been
presented to a prior panel. |In that event, this Panel will follow the
principle devel oped by the prior panel. O course, there may still be
differences inherent in the two clains at the | evel of proof of causation
or quantum Nonetheless the principle will be the sane.

21. Al ternatively, that second claimw Il manifest different
characteristics to the first claim In that event, those different
characteristics may give rise to a different issue of principle and thus
warrant a different conclusion by this Panel to that of the previous panel

B. Evidence of |oss

22. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by docunentary and ot her appropriate evidence sufficient to
denonstrate the circunstances and anmount of the clainmed | oss. The
Governing Council has stated in paragraph 5 of decision 15 that, wth
respect to business |losses, there “will be a need for detailed factua
descriptions of the circunstances of the clained | oss, danmage or injury” in
order to justify a recommendation for conpensation (S/AC. 26/1992/15).

23. The Panel takes this opportunity to enphasise that what is required
of a claimant by article 35(3) of the Rules is the presentation to the
Conmi ssion of evidence that nust go to both causati on and quantum The
Panel s interpretation of what is appropriate and sufficient evidence will
vary according to the nature of the claim |In inplenenting this approach
the Panel applies the relevant principles extracted fromthose within the
corpus of principles referred to in article 31 of the Rules.
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1. Sufficiency of evidence

24. In the final outcone, clains that are not supported by sufficient and
appropriate evidence fail. In the context of the construction and
engineering clainms that are before this Panel, the npbst inportant evidence
is docunentary. It is in this context that the Panel records a syndrone
which it found striking when it addressed the first clains presented to it
and which has continued to manifest itself in the clains subsequently
encountered. This was the reluctance of claimnts to make critica
docunent ati on avail able to the Panel .

25. | mperatively, the express wordi ng of decision 46 of the Governing
Council requires that “... clains received in categories ‘D, ‘E, and 'F
must be supported by docunentary and other appropriate evidence sufficient
to denonstrate the circunstances and amount of the claimed loss ..." In

“ no | oss shal
be conpensated by the Conmi ssion solely on the basis of an expl anatory

statenment provided by the claimant,...” (S/ AC. 26/ Dec. 46(1998)).

this sanme decision, the Governing Council confirmnmed that

26. It is also the case that the Panel has power under the Rules to
request additional information and, in unusually large or conpl ex cases,
further witten subnissions. Such requests usually take the form of
procedural orders. Were such orders are issued, considerable enphasis is
pl aced on this need for sufficient docunentary and ot her appropriate

evi dence.

27. Thus there is an obligation to provide the rel evant docunentary
evi dence both on the first filing of a claimand on any subsequent steps.

28. What is nore, the absence of any relevant contenporary record to
support a particular claimneans that the claimant is inviting the Panel to
make an award, often of millions of dollars, on no foundation other than
the assertion of the claimant. This would not satisfy the “sufficient
evidence” rule in article 35(3) of the Rules and would go against the
instruction of the Governing Council contained in decision 46. It is

sonet hing that the Panel is unable to do.

2. Sufficiency under article 35(3): The obligation of disclosure

29. Next in the context of documentary evidence, this Panel w shes to

hi ghli ght an inmportant aspect of the rule that clains nust be supported by
sufficient docunentary and ot her appropriate evidence. This involves
bringing to the attention of the Commission all material aspects of the
claim whether such aspects are seen by the clainmant as beneficial to, or
reductive of, its clains. The obligation is not dissinilar to good faith
requi renents under domestic jurisdictions.
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3. M ssing docunents: The nature and adequacy of the paper trai

30. The Panel now turns to the question of what is required in order to
establi sh an adequate paper trail

31. VWer e docurments cannot be supplied, their absence nust be expl ai ned
in a credi ble manner. The explanation nust itself be supported by the
appropriate evidence. Caimnts may al so supply substitute docunentation
for or informati on about the m ssing docunents. dainmants nust renenber
that the nmere fact that they suffered a loss at the sane tinme as the
hostilities in the Persian Gulf were starting or were in process does not
mean that the loss was directly caused by Iraqg’' s invasion and occupation of
Kuwai t. A causative link nust be established. It should also be borne in
mnd that it was not the intention of the Security Council in its
resolutions to provide a “new for old” basis of reinbursenent of the | osses
suffered in respect of tangible property. Capital goods depreciate. That
depreciation nmust be taken into account and denonstrated in the evidence
filed with the Commission. In sum in order for evidence to be considered
appropriate and sufficient to denonstrate a | oss, the Panel expects
claimants to present to the Conmi ssion a coherent, logical and sufficiently
evidenced file leading to the financial clainms that they are naking.

32. O course, the Panel recognises that in time of civil disturbances,
the quality of proof may fall bel ow that which would be subnitted in a
peace tinme situation. Persons who are fleeing for their lives do not stop
to collect the audit records. Allowances have to be nade for such

vi ci ssi tudes.

33. Thus the Panel is not surprised that some of the clainmants in the
instalments presented to it to date seek to explain the |ack of
docunentati on by asserting that it is, or was, located in areas of civi

di sorder or has been | ost or destroyed, or, at |east, cannot be accessed.
But the fact that offices on the ground in the regi on have been | ooted or
destroyed woul d not explain why claimnts have not produced any of the
docunentary records that woul d reasonably be expected to be found at
claimants’ head offices situated in other countries.

34. The Panel approaches the clainms presented to it in the light of the

general and specific requirenments to produce docunents noted above. \Where
there is a | ack of docunentation, conbined with no or no adequate

expl anation for that |lack, and an absence of alternative evidence to nake

good any part of that |ack, the Panel has no opportunity or basis upon

whi ch to make a recommendati on

C. Anmending clains after filing

35. In the course of processing the clainms after they have been filed
with the Conmission, further information is sought fromthe claimnts
pursuant to the Rules. Wen the claimants respond they sonetines seek to
use the opportunity to anend their clains. For exanple, they add new | oss
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el ements. They increase the anpbunt originally sought in respect of a
particular 1oss element. They transfer noni es between or otherw se adjust

the calculation of two or nore loss elenents. |In sone cases, they do all
of these.
36. The Panel notes that the period for filing category “E’ clainms

expired on 1 January 1996. The Governing Council approved a nechani sm for
these claimants to file unsolicited supplenents until 11 May 1998. After
that date a response to an inquiry for additional evidence is not an
opportunity for a clainmant to increase the quantumof a | oss el enent or

el ements or to seek to recover in respect of new loss elements. |In these
circunstances, the Panel is unable to take into account such increases or
such new | oss el enents when it is formulating its recommendations to the

Governing Council. It does, however, take into account additiona
docunent ati on where that is relevant to the original claim either in
principle or in detail. It also exercises its inherent powers to re-

characterise a loss, which is properly submitted as to tinme, but is
i nappropriately all ocated.

37. Sone claimnts also file unsolicited subm ssions. These too
sonmetines seek to increase the original claimin the ways indicated in the
previ ous paragraph. Such subm ssions when received after 11 May 1998 are
to be treated in the sane way as anendnents put forward in solicited

suppl enents. Accordingly the Panel is unable to, and does not, take into
account such anendments when it is fornulating its recommendations to the
Gover ni ng Counci l .

I11. SUBSTANTI VE | SSUES

A. Applicable | aw

38. As set forth in paragraphs 17 and 18 of the Fourth Report, paragraph
16 of Security Council resolution 687 (1991) reaffirned the liability of
Iraqg and defined the jurisdiction of the Comm ssion. Pursuant to article
31 of the Rules, the Panel applies Security Council resolution 687 (1991),
other relevant Security Council resolutions, decisions of the Governing
Council, and, where necessary, other relevant rules of international |aw

B. Liability of Irag

39. When adopting resol ution 687 (1991), the Security Council acted under
chapter VIl of the Charter of the United Nations which provides for

mai nt enance or restoration of international peace and security. The
Security Council also acted under chapter VII when adopting resolution 692
(1991), in which it decided to establish the Comm ssion and the
Conpensation Fund referred to in paragraph 18 of resolution 687 (1991).
Specifically, under resolution 687 (1991), the issue of lraq's liability
for losses falling within the Conmission’s jurisdiction is resolved and is
not subject to review by the Panel
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40. In this context, it is necessary to address the nmeaning of the term
“Iraq”. In Governing Council decision 9 (S/AC. 26/1992/9) and ot her
Governi ng Council decisions, the word “lIraq” was used to nean the
Government of lraq, its political subdivisions, or any agency, mnistry,
instrumentality or entity (notably public sector enterprises) controlled by
the Governnent of Iraq. |In the Report and Recommendati ons Made by the
Panel of Conmi ssioners Concerning the Fifth Instalment of “E3” Clainms (the
“Fifth Report”, S/AC. 26/1999/2), this Panel adopted the presunption that
for contracts perforned in Iraq, the other contracting party was an Iraq
Governnent entity.

C. The “"arising prior to” clause

41. The Panel recognises that it is difficult to establish a fixed date
for the exclusion of its jurisdiction that does not contain an arbitrary
element. Wth respect to the interpretation of the “arising prior to”

cl ause in paragraph 16 of Security Council resolution 687 (1991), the Pane
of Conmi ssioners that reviewed the first instalnent of “E2" clains
concluded that the “arising prior to” clause was intended to exclude the
foreign debt of Iraq which existed at the time of Iraq' s invasion of Kuwait
fromthe jurisdiction of the Cormission. As a result, the “E2” Panel found
t hat:

“In the case of contracts with lIragq, where the performance giving rise
to the original debt had been rendered by a clainant nore than three
months prior to 2 August 1990, that is, prior to 2 May 1990, clains
based on paynents owed, in kind or in cash, for such perfornance are
outside of the jurisdiction of the Commi ssion as clains for debts or
obligations arising prior to 2 August 1990.” (Report and Recomendati ons
Made by the Panel of Commi ssioners Concerning the First Instal ment of
“E2" dains, S/AC 26/1998/7, paragraph 90)).

42, That report was approved by the Governing Council. Accordingly, this
Panel adopts the “E2" Panel’s interpretation which is to the follow ng
ef fect:

(a) the phrase “w thout prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornma
mechani sms” was i ntended to have an exclusionary effect on the Conmi ssion’s
jurisdiction, i.e., such debts and obligations are not conpensable by the
Conmi ssi on;

(b) the lintation contained in the clause “arising prior to 2
August 1990" was intended to | eave unaffected the debts and obligations of
Irag which existed prior to Iraq s invasion and occupation of Kuwait; and

(c) the terns “debts” and “obligations” should be given the
custonmary and usual neanings applied to themin ordinary discourse.
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43. Thus, this Panel accepts that, in general, a claimrelating to a
“debt or obligation arising prior to 2 August 1990" means a debt or
obligation that is based on work perforned or services rendered prior to 2
May 1990.

D. Application of the “direct |o0ss” requirenent

44. Par agraph 21 of Governing Council decision 7 (S/AC. 26/1991/7/Rev. 1)
is the seminal rule on “directness” for category “E’ clains. |t provides
in relevant part that conpensation is avail able for

“ any direct |oss, damage, or injury to corporations and other
entities as a result of Iraq s unlawful invasion and occupation of
Kuwait. This will include any |oss suffered as a result of:

(a) Mlitary operations or threat of mlitary action by either side
during the period 2 August 1990 to 2 March 1991

(b) Departure of persons fromor their inability to |leave Iraq or
Kuwait (or a decision not to return) during that period;

(c) Actions by officials, enployees or agents of the CGovernnent of
Iraq or its controlled entities during that period in connection with the
i nvasi on or occupation

(d) The breakdown of civil order in Kuwait or Iraq during that
period; or

(e) Host age-taking or other illegal detention.”

45, The text of paragraph 21 of decision 7 is not exhaustive and | eaves
open the possibility that there may be causes of “direct |oss” other than
those enunerated. Paragraph 6 of decision 15 of the Governi ng Counci

(S/ AC. 26/ 1992/ 15) confirns that there “will be other situations where

evi dence can be produced showing clainms are for direct |oss, damage or
infjury as a result of Iraq s unlawful invasion and occupation of Kuwait”.
Shoul d that be the case, the claimants will have to prove specifically that
a loss that was not suffered as a result of one of the five categories of
events set out in paragraph 21 of decision 7 is nevertheless “direct”.

Par agraph 3 of decision 15 enphasi ses that for any alleged | oss or danmge
to be conpensable, the “causal link nmust be direct”. (See also paragraph 9
of decision 9).

46. Wil e the phrase “as a result of” contained in paragraph 21 of
decision 7 is not further clarified, Governing Council decision 9 provides
gui dance as to what may be considered business “losses suffered as a result
of” Iraq's invasion and occupation of Kuwait. It identifies the three main
categories of loss types in the “E’ clains: |osses in connection with
contracts, losses relating to tangible assets and |losses relating to

i ncone- produci ng properties. Thus, decisions 7 and 9 provide specific
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gui dance to the Panel as to how the “direct |oss” requirenent nust be
i nt erpreted.

47. In the light of the decisions of the Governing Council identified
above, the Panel has reached certain conclusions as to the neani ng of
“direct loss”. These conclusions are set out in the follow ng paragraphs.

48. Wth respect to physical assets in Ilrag or in Kuwait as at 2 August
1990, a claimant can prove a direct |loss by denonstrating two matters.
First, that the breakdown in civil order in these countries, which resulted
fromlraq' s invasion and occupation of Kuwait, caused the claimant to
evacuate its enployees. Second, as set forth in paragraph 13 of decision
9, that the claimant left physical assets in Iraq or in Kuwait.

49, Wth respect to losses relating to contracts to which Irag was a
party, force majeure or simlar legal principles are not available as a
defence to the obligations of Iragq.

50. Wth respect to losses relating to contracts to which Iraq was not a
party, a claimant may prove a direct loss if it can establish that Iraq' s
i nvasi on and occupation of Kuwait or the breakdown in civil order in Iraq
or Kuwait following Iraq’ s invasion caused the clainant to evacuate the
personnel needed to performthe contract.

51. In the context of the | osses set out above, reasonable costs which
have been incurred to mitigate those | osses are direct | osses. The Pane
bears in mind that the claimant was under a duty to mtigate any | osses
that coul d have been reasonably avoi ded after the evacuation of its
personnel fromlraq or Kuwait.

52. These findings regarding the neaning of “direct |oss” are not
intended to resolve every issue that may arise with respect to this Panel’s
interpretation of Governing Council decisions 7 and 9. Rather, these
findings are intended as initial paraneters for the review and eval uation
of the clains.

53. Finally, there is the question of the geographical extent of the

i mpact of events in Iraq and Kuwait outside these two countries. Follow ng
on the findings of the “E2” Panel in its first report, this Panel finds
that damage or loss suffered as a result of (a) nmilitary operations in the
region by either the Iragi or the Allied Coalition Forces or (b) a credible
and serious threat of mlitary action that was connected to Iraq' s invasion
and occupation of Kuwait is conpensable in principle. O course, the
further the project in question was fromthe area where mlitary operations
were taking place, the nore the clainmant nmay have to do to establish
causality. On the other hand, the potential that an event such as the

i nvasi on and occupation of Kuwait has for causing an extensive ripple

ef fect cannot be ignored. Each case nust depend on its facts.
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E. Date of |oss
54. There is no general principle with respect to the date of loss. It
needs to be addressed on an individual basis. |In addition, the specific

| oss elements of each claimnmay give rise to different dates if anal ysed
strictly. However, applying a different date to each loss element within a
particular claimis inpracticable as a matter of adm nistration.
Accordingly, the Panel has decided to determ ne a single date of |oss for
each cl aimant, which, in nbpst cases, coincides with the date of the
col | apse of the project.

F. Currency exchange rate

55. Wil e many of the costs incurred by the claimnts were denomnated in
currencies other than United States dollars, the Conm ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currenci es.

56. The Panel finds that, as a general rule, where an exchange rate is
set forth in the contract then that is the appropriate rate for |osses
under the relevant contracts because this was specifically agreed by the
parties.

57. For |l osses that are not contract based, however, the contract rate is
not usually an appropriate rate of exchange. For non-contractual | osses,
the Panel finds the appropriate exchange rate to be the prevailing
comrercial rate, as evidenced by the United Nations Monthly Bulletin of
Statistics, at the date of |oss.

G Interest
58. On the issue of the appropriate interest rate to be applied, the
rel evant Governing Council decision is decision 16 (S/ AC. 26/ 1992/ 16).
According to that decision, “[i]nterest will be awarded fromthe date the

| oss occurred until the date of paynent, at a rate sufficient to conpensate
successful claimants for the loss of use of the principal amount of the
award”. In decision 16 the Governing Council further specified that
“[i]nterest will be paid after the principal anmount of awards”, while

post poni ng any deci sion on the nmethods of cal cul ati on and paynent.

59. Accordingly, the Panel recomrends that interest shall run fromthe
date of | oss.

H Cdaimpreparation costs

60. Sone cl ai mants seek to recover conpensation for the cost of preparing
their claims. The conpensability of claimpreparation costs has not
hitherto been ruled on and will be the subject, in due course, of a

specific decision by the Governing Council. Therefore, this Panel has nade
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and will nake no recommendations with respect to claimpreparation costs in
any of the clains where they have been rai sed.

I. Contract | osses

1. Cainms for contract losses with non-lraqi party

61. Sone of the clains relate to | osses suffered as a result of non-
paynent by a non-lraqi party. The fact of such a loss, sinpliciter, does
not establish it as a direct loss within the nmeaning of Security Counci
resolution 687 (1991). |In order to obtain conpensation, a clainmant nust

| odge sufficient evidence that the entity with which it carried on business
on 2 August 1990 was unable to make paynment as a direct result of lraq's

i nvasi on and occupation of Kuwait.

62. A good exanple of this would be that the party was insolvent and that
the insolvency was a direct result of Iraqg s invasion and occupation of
Kuwait. At the very least a claimant should denonstrate that the other
party had not renewed operations after the end of the occupation. |In the
event that there are multiple factors which have resulted in the failure to
resune operations, apart fromthe proved insolvency of the other party, the
Panel will have to be satisfied that the effective reason or causa causans
was lrag’'s invasion and occupation of Kuwait.

63. Any failure to pay because the other party was excused from
performance by the operation of |law which cane into force after Iraq’'s

i nvasi on and occupation of Kuwait is in the opinion of this Panel the
result of a novus actus interveniens and is not a direct |oss arising out

of Iraq s invasion and occupation of Kuwait.

2. Advance paynents

64. Many construction contracts provide for an advance paynent to be nade
by the enmployer to the contractor. These advance paynments are often

cal cul ated as a percentage of the initial price (initial, because many such
contracts provide for autonmatic and other adjustnents of the price during
the execution of the works). The purpose of the advance paynent is to
facilitate certain activities which the contractor will need to carry out
in the early stages.

65. Mobilisation is often one such activity. Plant and equi pnent nay
need to be purchased. A workforce will have to be assenbl ed and
transported to the work site, where facilities will be needed to
acconmodate it. Another such activity is the ordering of substantial or
i mportant materials which are in short supply and nmay, therefore, be
available only at a premumor at a long lead tine.

66. Advance paynents are usually secured by a bond provided by the
contractor, and are usually paid upon the provision of the bond. They are
frequently repaid over a period of tine by way of deduction by the enployer
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fromthe suns which are payable at regular intervals (often nmonthly) to the
contractor for work done. See, in the context of payments which are
recovered over a period of time, the observations about anortisation at
paragraph 120, infra. Those observations apply nutatis nmutandis to the
repaynent of advance paynents.

67. The Panel notes that some claimnts presenting clains have not
clearly accounted for the anpbunts of noney already paid to them by the
enpl oyer. This Panel regularly sees evidence of advance paynments anmounti ng
to tens of millions of United States dollars. Where advance paynents have
been part of the contractual arrangenents between the claimant and the
enpl oyer, the claimant must account for these payments in reduction of its
clains, unless these paynents can be shown to have been recouped in whol e
or in part by the enployer. Were no explanation or proof of repaynent is
forthconmi ng, the Panel has no option but to conclude that these anmounts
paid in advance are due, on a final accounting, to the enployer, and nust
be deducted fromthe claimant’s claim

3. Contractual arrangenents to defer paynents

(a) The analysis of “old debt”

68. Wiere paynents are deferred under the contracts upon which the clains
are based, an issue arises as to whether the claimed | osses are “debts and
obligations arising prior to 2 August 1990" and therefore outside the
jurisdiction of the Comm ssion

69. Inits first report, the “E2” Panel interpreted Security Counci
resol ution 687 (1991) as intending to elimnate what nmay be conveniently
called “old debt”. 1In applying this interpretation to the claimbefore it

the “E2” Panel identified, as “old debt”, cases where the performance
giving rise to the original debt had been rendered by a claimant nore than
three nonths prior to 2 August 1990, that is, prior to 2 May 1990. In those
cases, claims based on paynents owed, in kind or in cash, for such
performance are outside the jurisdiction of the Conmi ssion as clains for
debts or obligations arising prior to 2 August 1990. *“Perfornmance” as
understood by the “E2” Panel for the purposes of this rule neant conplete
performance under a contract, or partial performance, so |long as an anount
was agreed to be paid for that portion of conpleted partial perfornance.

In the claimthe “E2" Panel was considering, the work under the contract
was clearly performed prior to 2 May 1990. However, the debts were covered
by a form of deferred paynents agreenent dated 29 July 1984. This
agreenent was concl uded between the parties to the original contracts and
postdated the latter

70. Inits analysis, the “E2” Panel found that deferred paynents
arrangenents go to the very heart of what the Security Council described in
paragraph 16 of resolution 687 as a debt of Iraq arising prior to 2 August
1990. It was this very kind of obligation which the Security Council had
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in mnd when, in paragraph 17 of resolution 687 (1991), it directed lraq to
“adhere scrupul ously” to satisfying “all of its obligations concerning
servicing and repaynent”. Therefore, irrespective of whether such deferred
payment arrangenents may have created new obligations on the part of Iraq
under a particular applicable municipal law, they did not do so for the
pur poses of resolution 687 (1991) and are therefore outside the
jurisdiction of this Conm ssion

71. The arrangenents that the “E2” Panel was considering were not
arrangenents that arose out of genuine arns’ |ength conmerci al
transactions, entered into by construction conpanies as part and parcel of
their normal businesses. |Instead the situation which the “E2” Panel was
addr essi ng was described as foll ows:

“The negotiation of these deferred paynent arrangenents was typically
conducted with Irag not by the contractor or supplier itself, but rather
by its Governnment. Typically, the Governnent negotiated on behal f of
all of the contracting parties fromthe country concerned who were in a
simlar situation. The deferred paynent arrangenents with Iraq were
commonly entered into under a variety of forms, including conplicated
crude oil barter arrangenents under which Iraq would deliver certain
anounts of crude oil to a foreign State to satisfy consolidated debts
the foreign State then would sell the oil and, through its central bank
credit particular contractors’ accounts.” (S/AC. 26/1998/7, paragraph
93).

“Iraq’s debts were typically deferred by contractors who coul d not
afford to “cut their |osses” and | eave, and thus these contractors
continued to work in the hope of eventual satisfaction and continued to
amass large credits with Irag. In addition, the payment ternms were
deferred for such long periods that the debt servicing costs alone had a
significant inpact on the continued growmh of Iraq's foreign debt.”

(S/ AC. 26/ 1998/ 7, paragraph 94).

72. Thi s Panel agrees.

(b) Application of the “old debt” analysis

73. In the application of this analysis to clains other than those
considered by the “E2" Panel, there are two aspects which are worth
ment i oni ng.

74. The first is that the problem does not arise where the actual work
has been perforned after 2 May 1990. The arrangenent deferring paynent is
irrelevant to the issue. The issue typically resolves itself in these
cases into one of proof of the execution of the work, the quantum the non
payment and causati on.
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75. The second concerns the anbit of the above analysis. As noted above,
the clains which led to the above anal ysis arose out of “non-conmercial”
arrangenents. They were situations where the original terms of paynent
entered into between the parties had been renegotiated during the currency
of the contract or the negotiations or renegotiations were driven by inter-
gover nnent al exchanges. Such arrangenments were clearly the result of the
impact of lraq s increasing international debt.

76. Thus one can see underlying the “E2” Panel’s analysis two inmportant
factors. The first was the subsequent renegotiation of the paynent terns
of an existing contract to the detrinment of the claimant (contractor). The
second was the influence on contracts of the transactions between the
respective governnents. In both cases, a key el enent underlying the
arrangenents nust be the inpact of Iraq’s nmountain of old debt.

77. In the view of this Panel, where either of these factors is wholly or
partially the explanation of the “loss” suffered by the claimnt, then that
| oss or the relevant part of it is outside the jurisdiction of the

Conmi ssion and cannot formthe basis of recomnmendation by a panel. It is
not necessary that both factors be present. A contract that contained
defernent provisions as originally executed would still be caught by the

“arising prior to” rule if the contract was the result of an inter-
governnental agreenent driven by the exigencies of Iraq’ s financial
problens. It would not be a commercial transaction so nuch as a politica
agreenment, and the “loss” would not be a loss falling within the
jurisdiction of the Comm ssion

4. Losses arising as a result of unpaid retention nonies

78. The claims before this Panel include requests for conpensation for
what coul d be described as another form of deferred paynment, nanely unpaid
retention nonies.

79. Under many if not nbst construction contracts, provision is nmade for
the regul ar paynent to the contractor of suns of noney during the
performance of the work under the contract. The paynents are often

mont hly, and often cal cul ated by reference to the ambunt of work that the
contractor has done since the |ast regular paynent was cal cul at ed.

80. VWhere the paynent is directly related to the work done, it is al nost
invariably the case that the anobunt of the actual (net) paynent is |less
than the contractual value of the work done. This is because the enpl oyer
retains in his owm hands a percentage (usually 5 per cent or 10 per cent
and with or without an upper linmt) of that contractual value. (The sane
approach usually obtains as between the contractor and his subcontractors.)
The retained amobunt is often called the “retention” or the “retention
fund”. It builds up over tinme. The less work the contractor carries out
before the project conmes to an early halt, the smaller the fund.
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81. The retention is usually payable in tw stages, one at the
comrencenent of the maintenance period, as it is often called, and the
other at the end. The mmintenance period usually begi ns when the enpl oyer
first takes over the project, and commences to operate or use it. Thus the
work to which any particular sumwhich is part of the retention fund
rel ates may have been executed a very long tine before the retention fund
i s payabl e.

82. Retention fund provisions are very common in the construction world.
The retention fund serves two roles. It is an encouragenent to the
contractor to renmedy defects appearing before or during the nmintenance
period. It also provides a fund out of which the enployer can reinburse
itself for defects that appear before or during the naintenance period

whi ch the contractor has, for whatever reason, failed or refused to make
good.

83. In the clains before this Panel, events - in the shape of Iraq' s

i nvasi on and occupation of Kuwait - have intervened. The contract has
effectively cone to an end. There is no further scope for the operation of
the retention provisions. It follows that the contractor, through the
actions of Iraq, has been deprived of the opportunity to recover the nobney.
In consequence the clains for retention fall within the jurisdiction of the
Conmi ssi on.

84. In the light of the above considerations it seens to this Panel that
the situation in the case of clains for retention is as foll ows:

(a) The evidence before the Commission nay show that the project
was in such trouble that it would never have reached a satisfactory
conclusion. |In such circunstances, there can be no positive
recomendati on, principally because there is no direct causative link
between the | oss and the invasion and occupation of Kuwait.

(b) Equal |y the evidence may show that the project would have
reached a conclusion, but that there would have been problens to resol ve.
Accordingly the contractor would have had to expend nmoney resol ving those
probl ens. That potential cost would have to be deducted fromthe claimfor
retention; and accordingly the nobst conveni ent course would be to reconmend
an award to the contractor of a suitable percentage of the unpaid
retention.

(c) Finally, on the evidence it may be the case that there is no
reason to believe or conclude that the project would have gone other than
satisfactorily. In those circunstances, it seens that the retention claim
shoul d succeed in full.

5. GQuarantees, bonds, and |ike securities

85. Fi nanci al recourse agreenents are part and parcel of a mmjor
construction contract. Instances are (a) guarantees - for exanple given by
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parent conpani es or through banks; (b) what are called “on demand” or
“first demand” bonds (hereinafter “on demand bonds”) which support such
matters as bidding and performance; and (c) guarantees to support advance
paynments. (Arrangenents with governnent sponsored bodi es that provide what
m ght be called “fall-back” insurance are in a different category. As to
these, see paragraphs 95 to 102, infra).

86. Fi nanci al recourse arrangenents give rise to particular problens when
it comes to determining the clains filed in the popul ati on of construction
and engineering clains. A convenient and stark exanple is that of the on
demand bond.

87. The purpose of an on denmand bond is to permt the beneficiary to

obt ai n noni es under the bond without having to prove default on the part of
the other party - nanely, in the situations under discussion here, the
contractor executing the work. Such a bond is often set up by way of a
guarantee given by the contractor or its parent to its own bank in its home
State. That bank gives an identical bond to a bank (the second bank) in the
State of the enployer under the construction contract. |In its turn, the
second bank gives an identical bond to the enployer. This |eaves the

enpl oyer, at least theoretically, in the very strong position of being
abl e, without having to prove any default on the part of the contractor, to
call down a large sum of noney which will be debited to the contractor.

88. O course, the contractor’s bank will have two arrangenents in place.
First, an arrangenent whereby it is secured as to the principal sum the
subj ect of the bond, in case the bond is called. Second, it will have
arranged to exact a service charge, typically raised quarterly, half-yearly
or annual ly.

89. Many cl ai mants have raised clains in respect of the service charges;
and also in respect of the principal sunms. The fornmer are often raised in
respect of periods of years neasured fromthe date of Iraq s invasion and
occupation of Kuwait. The latter have, hitherto at |east, been cautionary
clainms, in case the bonds are called in the future.

90. Thi s Panel approaches this issue by observing that the strength of
the position given to the enployer by the on demand bond is sonetines nore
apparent than real. This derives fromthe fact that the courts of sone
countries are reluctant to enforce paynent of such bonds if they feel that
there is serious abuse by the enployer of its position. For exanple, where

there is a persuasive allegation of fraud, sone courts will be prepared to
i njunct the beneficiary fromnaking a call on the bond, or one or other of
the banks from neeting the demand. It is also the case that there nmay be

renedi es for the contractor in sone jurisdictions when the bonds are called
in circunstances that are clearly outside the original contenplation of the
parties.
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91. The Panel notes that nost if not all contracts for the execution of
maj or construction works by a contractor fromone country in the territory
of another country will have clauses to deal with war, insurrection or
civil disorder. Depending on the approach of the rel evant governing law to
such matters, these provisions, if triggered, may have a direct or indirect
effect on the validity of the bond. Direct, if under the relevant |ega
reginme, the effects of the clause in the construction contract apply al so
to the bond; indirect if the termi nation or nodification of the underlying
obligation (the construction contract) gives rise to the opportunity to
seek a forumdriven nodification or ternmination of the liabilities under
t he bond.

92. In addition, the sinple passage of tine is likely to give rise to the
right to treat the bond obligation as expired or unenforceable, or to seek
a forumdriven resolution to the sane effect.

93. In sum and in the context of lraqg’ s invasion and occupation of

Kuwait and the tinme which has passed since then, it seens to this Pane

that it is highly unlikely that on denand bond obligations of the sort this
Panel has seen in the instalments it has addressed are alive and effective.

94. If that analysis is correct, then it seenms to this Panel that clains
for service charges on these bonds will only be sustainable in very unusua
circunmstances. Equally, clainms for the principal will only be sustainable

where the principal has in fact been irrevocably paid out and where the
beneficiary of the bond had no factual basis to make a call upon the bond.

6. Export credit guarantees

95. Arrangenments with governnent sponsored bodies that provide what m ght
be called “fall-back” insurance are in a different case to guarantees
generally. These forns of financial recourse have nanes such as “credit
risk guarantees”. They are in effect a formof insurance, often
underwritten by the governnment of the territory in which the contractor is
based. They exist as part of the econonic policy of the government in
question, in order to encourage trade and commerce by its nationals abroad.

96. Such guarantees often have a requirenment that the contractor nust
exhaust all local renmedies before calling on the guarantee; or nust exhaust
all possible renmedi es before making a call.

97. Cl ai ns have been nade by parties for

(a) rei nbursenent of the prenia paid to obtain such guarantees; and
al so for

(b) shortfalls between the ampunts recovered under such guarantees
and the | osses said to have been incurred.
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In the view of this Panel, one of these types of claimis nisconceived; and
the other is ms-characterised

98. A claimfor the premia is msconceived. A premiumpaid for any form
of insurance is not recoverable unless the policy is avoided. Once the
policy is in place, either the event that the policy is intended to enbrace
occurs, or it does not. |If it does, then there is a claimunder the
policy. |If it does not then there is no such claim In neither case does
it seemto the Panel that the arrangenents - prudent and sensi ble as they
are - giverise to a claimfor conpensation for the premia. There is no

“l oss” properly so called or any causative link with Iraq s invasion and
occupation of Kuwait.

99. Further, where a contractor has in fact been indemified in whole or
in part by such a body in respect of |losses incurred as a result of Iraqg's
i nvasi on and occupation of Kuwait, there is, to that extent, no | onger any
|l oss for which that contractor can claimto the Conm ssion. |Its |oss has

been nade whol e.

100. The second situation is that where a contractor clainms for the

bal ance between what are said to be losses incurred as a result of Iraq' s
i nvasi on and occupation of Kuwait and what has been recovered fromthe
guar ant or.

101. Here the claimis ms-characterised. That bal ance may i ndeed be a
claimable 1 oss; but its claimability has nothing to do with the fact that
the noni es represent a shortfall between what has been recovered under the
guar antee and what has been lost. Instead, the correct analysis should
start froma review of the cause of the whole of the |oss of which the

bal ance is all that remains. The first step is to establish whether there
is evidence to support that whole sum that it is indeed a sumthat the
clai mant has paid out or failed to recover; and that there is the necessary
causation. To the extent that the sumis established, then to that extent
the claimis prima facie conpensable. However, so far as there has been
rei mbursement by the guarantor, the |oss has been nmade good, and there is
nothing left toclaimfor. It is only if there is still sonme qualifying

| oss, not nade good, that there is roomfor a recommendation of this Panel

102. Finally, there are the clains by the bodies granting the credit
guar ant ees who have paid out suns of noney. They entered into an insurance

arrangenent with the contractor. |In consideration of that arrangenent,
they required the paynent of premia. As before, either the event covered
by the insurance occurred or it did not. 1In the fornmer case, the Pane

woul d have thought that the guarantor was contractually obliged to pay out;
and in the latter case, not so. Wether any paynents nade in these
circunstances give rise to a conpensable claimis not a matter for this
Panel . Such clainms come within the population of clains allocated to the
“E/F" Panel .
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7. Frustration and force mmjeure cl auses

103. Construction contracts, both in comon | aw and under the civil |aw,
frequently contain provisions to deal with events that have wholly changed
the nature of the venture. Particular events which are addressed by such
cl auses include war, civil strife and insurrection. Gven the |ength of
time that a major construction project takes to cone to fruition and the
sonmetines volatile circunstances, both political and otherw se, in which
such contracts are carried out, this is hardly surprising. |Indeed, it
makes good sense. The clauses nake provision as to how the financial
consequences of the event are to be borne; and what the result is to be so
far as the physical project is concerned.

104. Such clauses give rise to two questions when it comes to the

popul ation of clains before this Panel. The first question is whether Iraq
is entitled to invoke such clauses to reduce its liability. The second is
whet her claimants may utilise such clauses to support or enhance their
recovery fromthe Conm ssion

105. As to the first question, the position seens to this Panel to be as
follows. In the population of clainms before the Comm ssion, the
frustrating or force majeure event will nearly always be the act or
omssion of Ilraq itself. However, such a clause is designed to address
events which, if they occurred at all, were anticipated to be wholly
outside the control of both parties. It would be quite inappropriate for
the causal wrongdoer to rely on such clause to reduce the consequences of
its own w ongdoing.

106. But the second question then arises as to whether claimants can rely
upon such clauses. An exanple of such reliance woul d be where the cl ause
provi des for the accel eration of paynents which otherw se would not have
fallen due. As to this question, one exanple of this sort of claimhas
been addressed and the answer categorically spelt out in the first report
of the “E2” Panel as follows:

“Second, [the O aimants] direct the Conmission’'s attention to the
clauses relating to “frustration” in the respective underlying
contracts. The Claimants assert that in the case of frustration of
contract, these clauses accel erate the paynents due under the contract,
in effect giving rise to a new obligation on the part of Iraq to pay al
the amobunts due and owi ng under the contract regardl ess of when the
underlying work was perfornmed. The Panel has concluded that clainants
may not invoke such contractual agreenents or clauses before the

Conmi ssion to avoid the “arising prior to” exclusion established by the
Security Council in resolution 687 (1991); consequently, this argunent
must fail.” (S/AC. 26/1998/7, paragraph 188).

107. The situation described above was one where the work that was the
subj ect of the claimhad been performed prior to lIraqg’ s invasion and
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occupation of Kuwait, and, therefore, fell clearly foul of the “arising
prior to” rule. However, the claimnts, who had agreed on arrangenents for
del ayed paynent, sought to rely on the frustration clause to get over this
problem The argunent was, as this Panel understands it, that the
frustration clause was triggered by the events which had in fact occurred,
nanely Iraq s invasion and occupation of Kuwait. The frustration clause
provi ded for the accel erated paynment of sums due under the contract.
Paynment of the suns had originally been deferred to dates which were stil
in the future at the tine of the invasion and occupation; but the
frustrating event meant that they became due during the tine of, or indeed
at the beginning of, Iraq’ s invasion and occupation of Kuwait.

Accordingly, the paynents had, in the event, becone due within the period
covered by the jurisdiction established by Security Council resolution 687
(1991). Therefore, a claimfor the rei nbursenent of these paynents could
be entertained by the “E2” Panel

108. It was this claimthat the “E2” Panel rejected. This Panel agrees.

109. There remains the situation where the frustration clause is being
used by claimnts to enhance a claim other than by way of circunmventing
the “arising prior to” rule, for exanple, where the acceleration delivered
by the frustration clause is put forward to seek to bring into the period
within the jurisdiction of the Conm ssion paynents which woul d ot herwi se
have been received, under the contract, well after the liberation of
Kuwai t, and therefore would not otherw se be conpensabl e.

110. In the view of this Panel, such claims would simlarly fail. 1In this
case, as in the case addressed by the “E2” Panel, clainants are seeking to
use the provisions of private contracts to enhance the jurisdiction granted
by Security Council resolution 687 (1991) and defined by jurisprudence
devel oped by the Conmission. That is not an appropriate course. It is not
open to individual entities by agreenment or otherwi se, to nodify the
jurisdiction of the Commi ssion

J. dains for overhead and “lost profits”

1. Genera

111. Any construction project can be broken down into a nunber of
conmponents. All of these conponents contribute to the pricing of the
works. In this Panel’s view, it is helpful for the exam nation of these
kinds of clains to begin by rehearsing in general terns the way in which
many contractors in different parts of the world construct the prices that
ultimtely appear in the construction contracts they sign. O course,
there is no absolute rule as to this process. Indeed, it is unlikely that
any two contractors will assenble their bids in exactly the same way. But
the constraints of construction work and the realities of the financia
worl d i npose a general outline fromwhich there will rarely be a
substantial deviation.
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112. Many of the construction contracts encountered in the clains
submitted to this Panel contain a schedule of rates or a “bill of
quantities”. This docunment defines the anount to be paid to the contractor
for the work perforned. It is based on previously agreed rates or prices.
The final contract price is the aggregate value of the work cal cul ated at
the quoted rates together with any variati ons and ot her contractua
entitlenments and deducti ons which increase or decrease the anmount
originally agreed.

113. Oher contracts in the clains submtted to this Panel are |unp sum
contracts. Here the schedule of rates or bill of quantities has a narrower
role. It islimted to such matters as the cal cul ation of the suns to be
paid in interimcertificates and the valuation of variations.

114. In preparing the schedule of rates, the contractor will plan to
recover all of the direct and indirect costs of the project. On top of
this will be an allowance for the “risk margin”. In so far as there is an
al | owance for profit it will be part of the “risk margin”. However

whether or not a profit is nmade and, if nmade, in what anount, depends
obvi ously on the incidence of risk actually incurred.

115. An exam nation of actual contracts conbined with its own experience
of these matters has provided this Panel with guidelines as to the typica
breakdown of prices that may be anticipated on construction projects of the
kind relevant to the clains subnmitted to this Panel

116. The key starting point is the base cost - the cost of |abour
materials and plant — in French the “prix secs”. |n another phrase, this
is the direct cost. The direct cost may vary, but usually represents 65 to
75 per cent of the total contract price.

117. To this is added the indirect cost - for exanple the supply of design
services for such matters as working drawi ngs and tenporary works by the
contractor’s head office. Typically, this indirect cost represents about
25 to 30 per cent of the total contract price.

118. Finally, there is what is called the “risk nargin” - the all owance
for the unexpected. The risk margin is generally in the range of between
barely above zero and five per cent of the total contract price. The nore
snoot hly the project goes, the less the margin will have to be expended.
The result will be enhanced profits, properly so called, recovered by the
contractor at the end of the day. The nore the unexpected happens and the
nore the risk margin has to be expended, the smaller the profit will
ultimately be. Indeed, the cost of dealing with the unexpected or the

unpl anned nay equal or exceed the risk margin, leading to a nil result or a
| oss.

119. In the view of the Panel, it is against this background that sone of
the clains for contract | osses need to be seen
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2. Head office and branch of fice expenses

120. These are generally regarded as part of the overhead. These costs
can be dealt with in the price in a variety of ways. For exanple, they may
be built into sone or all of the prices against line itenms; they nay be
provided for in a lunp sum they nmay be dealt with in nany other ways. One
aspect, however, will be common to nost, if not all, contracts. It wll be
the intention of the contractor to recover these costs through the price at
some stage of the execution of the contract. Oten the recovery has been
spread through elenents of the price, so as to result in repaynent through
a nunber of interimpaynents during the course of the contract. Were this
has been done, it may be said that these costs have been anortised. This
factor is relevant to the question of doubl e-counting (see paragraph 123,
infra).

121. If therefore any part of the price of the works has been paid, it is
likely that sonme part of these expenses has been recovered. |I|ndeed, if
these costs have been built into itens which are paid early, a substantia
part or even all of these costs nmay have been recovered.

122. If these itenms were the subject of an advance paynment, again they nay
have been recovered in their entirety at an early stage of the project.
Here of course there is an additional conplication, since the advance
paynments will be credited back to the enployer - see paragraph 66, supra -
during the course of the work. In this event, the Panel is thrown back
onto the question of where in the contractor’s prices paynent for these
itens was intended to be.

123. In all of these situations, it is necessary to avoid doubl e-counting.
By this the Panel neans the situation where the contractor is specifically
clainmng, as a separate item elenents of overhead which, in whole or in
part, are already covered by the paynents made or clains raised for work
done.

124. The sane applies where there are physical |osses at a branch or
indeed a site office or canp. These | osses are properly characterised, and
therefore claimable, if claimable at all, as |osses of tangible assets.

3. Loss of profits on a particular project

125. CGoverning Council decision 9, paragraph 9, provides that where
“continuation of the contract becane inpossible for the other party as a
result of Iraq s invasion and occupation of Kuwait, lraq is liable for any
direct loss the other party suffered as a result, including |lost profits”

126. As will be seen fromthe observations at paragraphs 111 to 119,
supra, the expression “lost profits” is an encapsulation of quite a
complicated concept. |In particular, it will be appreciated that achieving
profits or suffering a loss is a function of the risk margin and the actua
event.
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127. The qualification of “nargin” by “risk” is an inmportant one in the
context of construction contracts. These contracts run for a considerable
period of tine; they often take place in renbte areas or in countries where
the environnent is hostile in one way or another; and of course they are
subject to political problens in a variety of places - where the work is
done, where naterials, equipnment or |abour have to be procured, and al ong
supply routes. The surrounding circunmstances are thus very different and
generally nore risk prone than is the case in the context of, say, a
contract for the sale of goods.

128. In the view of this Panel it is inportant to have these
considerations in mnd when reviewing a claimfor lost profits on a major
construction project. |In effect one nmust review the particular project for
what might be called its “loss possibility”. The contractor will have
assuned risks. He will have provided a margin to cover these risks. He
will have to denonstrate a substantial |ikelihood that the risks would not

occur or would be overcone within the risk element so as to |l eave a margin
for actual profit.

129. This approach, in the view of this Panel, is inherent in the thinking
behi nd paragraph 5 of Governing Council decision 15. This paragraph
expressly states that a claimant seeki ng conpensation for business | osses
such as loss of profits, nust provide “detail ed factual descriptions of the
circunstances of the clained | oss, damage or injury” in order for
conpensation to be awarded

130. In the light of the above analysis, and in conformty with the two
Governi ng Council decisions cited above, this Panel requires the foll ow ng
fromthose construction and engi neering claimants that seek to recover for
lost profits. First, the phrase “continuation of the contract” inposes a
requirenent on the clainmant to prove that it had an existing contractua
relationship at the time of the invasion. Second, the provision requires
the claimant to prove that the continuation of the relationship was
rendered inpossible by Iraq’s invasion and occupation of Kuwait. This
provision indicates a further requirenent that profits should be neasured
over the life of the contract. It is not sufficient to prove that there
woul d have been a “profit” at sone stage before the conpletion of the
project. Such a proof would only ambunt to a denonstration of a tenporary
credit balance. This can even be achieved in the early stages of a
contract, for exanple where the pricing has been “front-|oaded” for the
express purpose of financing the project.

131. Instead, the claimnt nust |odge sufficient and appropriate evidence
to show that the contract would have been profitable as a whole. Such

evi dence woul d i nclude projected and actual financial information relating
to the relevant project, such as audited financial statenments, budgets,
managenent accounts, turnover, original bids and tender sum anal yses, tine
schedul es drawn up at the commencenent of the works, profit/loss
statenents, finance costs and head office costs prepared by or on behal f of
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the claimant for each accounting period fromthe first year of the rel evant
project to March 1993. The clai mant shoul d al so provide: origina
calculations of profit relating to the project and all revisions to these
cal cul ations nmade during the course of the project; managenment reports on
actual financial performance as conpared to budgets that were prepared
during the course of the project; evidence denonstrating that the project
proceeded as pl anned, such as nonthly/periodic reports, planned/actual tinme
schedul es, interimcertificates or account invoices, details of work that
was conpl eted but not invoiced by the claimnt, details of paynents made by
the enpl oyer and evidence of retention anbunts that were recovered by the
claimant. In addition, the claimnt should provide evidence of the
percentage of the works conpleted at the tine work on the project ceased.

4. Loss of profits for future projects

132. Some clainmants say they would have earned profits on future projects,
not let at the time of Iraq's invasion and occupation of Kuwait. Such
clains are of course subject to the sorts of considerations set out by this
Panel in its review of claims for lost profits on individual projects. In
addition, it is necessary for such a claimnt to overcone the probl em of
renmot eness. How can a claimant be certain that it would have won the
opportunity to carry out the projects in question? |f there was to be
conpetitive tendering, the problemis all the harder. |If there was not to
be conpetitive tendering, what is the basis of the assertion that the
contract would have cone to the claimant?

133. Accordingly, in the view of this Panel, for such a claimto warrant a
recommendation, it is necessary to denonstrate by sufficient docunentary
and ot her appropriate evidence a history of successful (i.e., profitable)
operation, and a state of affairs which warrants the conclusion that the
hypot hesi s that there would have been future profitable contracts is well
founded. Anobng other matters, it will be necessary to establish a picture
of the assets that were being enployed so that the extent to which those
assets woul d continue to be productive in the future can be deterni ned.

Bal ance sheets for previous years will have to be produced, along wth

rel evant strategy statenents or |ike docunents which were in fact utilised
in the past. The current strategy statenment will also have to be provided
In all cases, this Panel will be |ooking for contenporaneous docunents

rat her than ones that have been formul ated for the purpose of the claim

al though the latter may have a useful explanatory or denonstrational role.

134. Such evidence is often difficult to obtain; and accordingly in
construction cases such clainms will only rarely be successful. And even
where there is such evidence, the Panel is likely to be unwilling to extend
the projected profitability too far into the future. The politica

exi gencies of work in a troubled part of the world are too great to justify
| ooki ng many years ahead.
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K. Loss of nonies left in Iraq

1. Funds in bank accounts in Iraqg

135. Numerous claimants seek to recover conpensation for funds on deposit
in lragi banks. Such funds were of course in Iraqi dinars and were subject
to exchange controls.

136. The first problemwth these clains is that it is often not clear
that there will be no opportunity in the future for the claimnt to have
access to and to use such funds. |I|ndeed, many clainants, in their
responses to interrogatories or otherwi se have nodified their origina
clains to renpve such el enents, as a result of obtaining access to such
funds after the initial filing of their claimw th the Comm ssion

137. Second, for such a claimto succeed it would be necessary to
establish that in the particular case, Irag would have permitted the
exchange of such funds into hard currency for the purposes of export. For
this, appropriate evidence of an obligation to this effect on the part of
Iraq is required. Furthernore, this Panel notes that the decision to
deposit funds in banks | ocated in particular countries is a conmerci al
deci sion, which a corporation engaged in international operations is
required to make. | n making this decision, a corporation would normally
take into account the relevant country or regional risks involved.

138. This Panel, in analysing the clains presented to it to date concl udes
that, in nost cases, it will be necessary for a clainmant to denonstrate (in
addition to such natters as | oss and quantun) that:

(a) the relevant Iraqi entity was under a contractual or other
specific duty to exchange those funds for convertible currencies;

(b) Irag woul d have permtted the transfer of the converted funds
out of Irag; and

(c) this exchange and transfer was prevented by Iraq’ s invasion and
occupati on of Kuwait.

139. Absent proof of these aspects of the matter, it is difficult to see
how the cl ai mant can be said to have suffered any “loss”. |If there is no
| oss, this Panel is unable to recommend conpensation

2. Petty cash

140. Exactly the sane considerations apply to clains for petty cash |eft
inlrag in lraqgi dinars. These nonies were left in the offices of

clai mants when they departed fromlraq. The circunstances in which the
money was | eft behind vary somewhat; and the situation which thereafter
obt ai ned al so varies - sone claimnts contending that they returned to Iraq
but the nmonies were gone; and others being unable to return to Irag and
establish the position. 1In these different cases, the principle seens to
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this Panel to be the sanme. Cdainants in Iraq needed to have avail abl e suns
(whi ch could be substantial) to neet liabilities which had to be di scharged
in cash. These suns necessarily consisted of Iraqi dinars. Accordingly,
absent evidence of the same matters as are set out in paragraph 138, supra,
it will be difficult to establish a “loss”, and in those circunstances,
this Panel is unable to recommend conpensati on

3. Custons deposits

141. In this Panel’s understanding, these suns are paid, nomnally at
|l east, as a fee for pernission to effect a tenporary inportation of plant,
vehi cl es or equi pment. The recovery of these deposits is dependent on
obt ai ning permission to export the relevant plant, vehicles and equi pnent.

142. The Panel further understands that such perm ssion was hard to obtain
inlraq prior to Iraq’ s invasion and occupation of Kuwait. Accordingly,

al t hough defined as a tenporary exaction, it was often permanent in fact,
and no doubt contractors experienced in the subtleties of working in Iraq
made suitable allowances. And no doubt they were able to, or expected to,
recover these exactions through paynent for work done. Once the invasion
and occupation of Kuwait had occurred, obtaining s uch perm ssion to export
becane appreciably harder. Indeed, given the trade enbargo, a necessary

el ement woul d have been the specific approval of the Security Council

143. In the light of the foregoing, it seens to the Panel that clains to
recover these duties need to be supported by sufficient evidentiary
material, going to the issue of whether, but for Iraq s invasion and
occupation of Kuwait, such perm ssion would, in fact or on a bal ance of
probabilities, have been forthcon ng

144. Absent such evidence and | eavi ng asi de any question of doubl e-
counting, (see paragraph 123, supra), the Panel is unlikely to be able to
make any positive recommendati ons for conpensating unrecovered custons
deposits nade for plant, vehicles and equi pnent used at construction
projects in Iraq.

L. Tangi ble property

145. Wth reference to | osses of tangible property located in Iraq,
decision 9 provides that where direct |osses were suffered as a result of
Iraq’s invasion and occupation of Kuwait with respect to tangible assets,
Iraq is liable for conpensation (decision 9, paragraph 12). Typica
actions of this kind would have been the expropriation, removal, theft or
destruction of particular itens of property by Iraqgi authorities. Wether
the taking of property was lawful or not is not relevant for Iraq's
liability if it did not provide for conpensation. Decision 9 furthernore
provides that in a case where business property had been | ost because it
had been | eft unguarded by company personnel departing due to the situation
in lrag and Kuwait, such |oss may be considered as resulting directly from
Iraq’s invasion and occupation (decision 9, paragraph 13).
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146. Many of the construction and engineering clains that come before this
Panel are for assets that were confiscated by the Iraqgi authorities in 1992
or 1993. Here the problemis one of causation. By the tine of the event,
Iraq’s invasion and occupation of Kuwait was over. Liberation was a year
or nore earlier. Nunerous claimnts had managed to obtain access to their
sites to establish the position that obtained at that stage. |In the cases
the subject of this paragraph, the assets still existed. However, that
initially satisfactory position was then overtaken by a genera
confiscation of assets by Iraqgi authorities. Wiile it sometines seens to
have been the case that this confiscation was triggered by an event which
could be directly related to Iraq’'s invasion and occupation of Kuwait, in
the vast mpjority of the clains that this Panel has seen, this was not the
case. It was sinply the result of a decision on the part of the
authorities to take over these assets. This Panel has difficulty in seeing
how t hese | osses were caused by lraq’' s invasion and occupation of Kuwait.
On the contrary, it appears that they stem from an wholly independent event
and accordingly are outside the jurisdiction of the Comm ssion

M  Paynent or relief to others

147. Paragraph 21(b) of decision 7 specifically provides that |osses
suffered as a result of “the departure of persons fromor their inability
to leave Irag or Kuwait” are to be considered the direct result of Iraq's
i nvasi on and occupation of Kuwait. Consistent with decision 7, therefore,
the Panel finds that evacuation and relief costs incurred in assisting
enpl oyees in departing fromlraqg are conpensable to the extent proven

148. Paragraph 22 of Governing Council decision 7 provides that “paynents
are available to reinburse paynents made or relief provided by corporations
or other entities to others - for exanple, to enpl oyees, or to others
pursuant to contractual obligations - for |osses covered by any of the
criteria adopted by the Council”

149. In the Fourth Report, this Panel found that the costs associated with
evacuating and repatriating enpl oyees between 2 August 1990 and 2 March
1991 are conpensable to the extent that such costs are proven by the

cl ai mant and are reasonable in the circunstances. Urgent tenporary
liabilities and extraordi nary expenses relating to evacuati on and
repatriation, including transportation, food and accommodation, are in
princi pl e, conpensabl e.

150. Many claimants do not provide a docunmentary trail detailing to
perfection the expenses incurred in caring for their personnel and
transporting them (and, in sone instances, the enpl oyees of other conpanies
who were stranded) out of a theatre of hostilities.

151. In these cases this Panel considers it appropriate to accept a |leve
of docunentation consistent with the practical realities of a difficult,
uncertain and often hurried situation, taking into account the concerns
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necessarily involved. The |oss sustained by clainants in these situations
is the very essence of the direct |oss suffered which is stipulated by
Security Council resolution 687 (1991). Accordingly, the Panel uses its
best judgenent, after considering all relevant reports and the material at
its disposal, to arrive at an appropriate reconmendati on for conpensation



