UNITED
NATIONS S

Security Council Di str.
CGENERAL

S/ AC. 26/ 2000/ 20
29 Sept enber 2000

Original: ENG.I SH

UNI TED NATI ONS
COVPENSATI ON COW SSI ON
GOVERNI NG COUNCI L

REPORT AND RECOMMENDATI ONS MADE BY THE PANEL OF COVM SSI ONERS CONCERNI NG THE
FI FTEENTH | NSTALMENT OF "E3" CLAI N5

GE. 00- 63580



S/ AC. 26/ 2000/ 20

Page 2
CONTENTS
Par agraph Page
Nt rOdUCT T ON ..o e 1-3 6
. PROCEDURAL HI STORY .. . e e e e e e 4 - 9 6
A The procedural history of the clains in the fifteenth
instal ment . ... ... 4 - 7 6
B. The claimant s .. ... 8 -9 7
[1. CLAIM OF LENZI NG AKTI ENGESELLSCHAFT . . .. ..o e 10 - 38 9
A Contract | 0SSES ... 12 - 33
1. Facts and contentions ........ ... ... 12 - 21 9
2. Analysis and valuation ........... ... . . . . 22 - 32 10
3. Reconmmendati On .. ... ... .. 33 12
B. Loss of profits .. ... .. 34 - 37 12
C. Summary of recommended conpensation for Lenzing ............... 38 13
[11.KONCAR ELEKTRO NDUSTRIJA D.D. . \oio et et e e e 39 - 119 14
A Contract | 0SSeS ... 41 - 95 14
B. Loss of profits ... ... . . . e 96 - 101 23
C. Loss of tangible property ..... .. .. .. . . 102 - 118 24
D. Sunmary of reconmended conpensation for Koncar ............... 119 27
['V. STADLER & SCHAAF OHG. . . ...t e e 120 - 124 28
V. KRUPP I NDUSTRI ETECHNI K GVBH . ... ... . e e i e 125 - 139 29
A Payment or relief to others .............. ... ... ... ...... 126 - 138 29
1. Facts and contentions ....... ... ... 126 - 133 29
2. Analysis and valuation .......... .. .. . . .. . . . 134 - 137 30
3. RecommENdat i ON . ... .. 138 30
B. Sunmary of reconmended conpensation for Krupp ................ 139 31
VI. UNITECH LIM TED. . ... e e e e e e e 140 - 144 32
VI1. | COVMSA ENG NEERI NG COSTRUZIONI E I MPIANTI S.P.A ............. 145 - 172 33
A CoNtract LOSSEeS ... . it 146 - 154 33
B. Loss of profits ... ... . . . e 155 - 164 34
1. Facts and contentions ......... ... 155 - 158 34
2. Analysis and valuation .......... .. .. . . .. . . 159 - 163 35
3. ReconmmENdat i ON . .. ... 164 36
C. Paynment or relief to others ........ ... ... .. ... .. .. ....... 165 - 168 36
D. Fi nanci al | osses- bank guarantees ......................... 169 - 171 36

E. Sumary of recommended conpensation for lconsa ............... 172 36



S/ AC. 26/ 2000/ 20

Page 3
VI11. PACIFI C CONSULTANTS INTERNATIONAL . .. ... ... i i 173 - 178
I X, KAJIMA CORPORATI ON . . ottt e e e e e e e 179 - 187
A Payment or relief to others ....... ... ... ... .. .. ... . ... .... 180 - 184
1. Facts and contentions ........ ... 180
2. Analysis and valuation. ......... ... . . . . . . . .. . 181 - 183
3. Recommendati ON . ... .. ... 184

B. Financial losses (prepaid rent) .......... ... . ... ...

C. Sumary of recommended conpensation for Kajima ...............

X. TAI SEI CORPORATT ON . ..o e e e e e e e 188 209
A Loss of tangible property ....... ... . . . . . . . . e 189 191
B. Paynment or relief to others .......... ... ... ... ... .. ....... 192 205

1. Facts and contentions .......... ... ... 192 198
2. Analysis and valuation ........ ... ... . . . . . . . . e 199 204
3. ReconmmeNndat i ON . ... ... 205
C. Financial 10SSeS . ... ... 206 - 208
D. Sumary of recommended conpensation for Taisei ............... 209
X, SUM TOMD CONSTRUCTION CO. LTD. .. .ottt e e e e 210 221
A Loss of tangible property ....... ... . . . . . . . . e 211 213
B. Paynment or relief to others ........ ... ... .. .. ... .. ....... 214 220
1. Facts and contentions .......... ... .. .. 214 215
2. Analysis and valuation ........ ... ... . . . . . . . . 216 219
3. RecommENdat i ON . . ...

C. Summary of recomrended conpensation for Sumitonmo .............
X1, ABB HV SWTCHGEAR AB . ...ttt 222 226
XI11. HEALTH AND SCI ENTI FI C CONSTRUCTION LIMTED. ................. 227 - 246
A Loss of tangible property ..... ... ... . . . . 229 235
1. Facts and contentions ......... ... 229 230
2. Analysis and valuation ............ .. . . .. . . i 231 234
3. RecommENdat i ON . . ... 235

B. Paynment or relief to others ........ ... ... .. .. ... .. ....... 236 - 245
1. Facts and contentions .......... . ... .. 236 - 237
2. Analysis and valuation ........... ... . . . . . . . . e 238 - 244
3. RecommENdat i ON . . ... 245

C. Summary of recomrended conpensation for HSC .................. 246

XIV. BECHTEL GROUP I NC. ... e e e 247 267

A Financial 10SSesS . ... . 249 266
1. Facts and contentions .......... . ... .. 249 256
2. Analysis and valuation ........... ... .. . . . . . . . 257 265
3. ReconmmeNndat i ON . ... ... 266

B. Summary of recommended conpensation for Bechtel ..............

37

38

38
38
38
38
39
39

40
40
40
40
41
42
42
42

43
43
43
43
44
44
44

45

46
46
46
46
47
47
47
48
49
49

50

50
50
51
52
52



S/ AC. 26/ 2000/ 20

Page 4
XV. HOWE- BAKER ENG NEERS, [INC. .. ...... .. . . i i 268
A Contract | 0SSES . ..ot e 270
1. Facts and contentions .......... ... ... 270
2. Analysis and valuation ........... ... . . .. . . 277
3. RecommENdat i ON . . ... e
B. Loss of earnings ... .... ... 280 -
1. Facts and contentions .......... ... ... 280 -
2. Analysis and valuation .......... ... . . . . . . . . . 285 -
3. Reconmendati on ...... .. .. ...
C. Payrment or relief to others ........ ... ... .. .. ... .. .. ..... 290 -
1. Facts and contentions ....... ... ... 290 -
2. Analysis and valuation ............ .. . . .. . . i 292 -
3. RecommENdat i ON . ...
D. Summary of recomrended conpensation for Howe-Baker ...........
XVI.ITEK OPTICAL SYSTEMS DIVISIONS. . ... ... e e i i 297
A Paynment or relief to others ........ ... ... .. .. ... .. ....... 298
1. Facts and contentions .......... ... ... 298
2. Analysis and valuation ............ .. . . .. . . i 306
3. RecommENdat i ON . ... ..
B. Sunmary of reconmended conpensation for ltek .................

XVI | . ENERGOPRQJEKT BUI LDI NG AND GENERAL CONTRACTI NG COMPANY

LIM TED . . .. e e e 314

A Contract | 0SSES ... .. i 316

1. Facts and contentions .......... . ... .. 316

2. Analysis and valuation ............ .. . . .. . . i 321
3. Reconmmendati on . ... ... ... ...

B. Loss of tangible property ..... ... .. . . 328 -
C Sunmary of reconmended conpensation for Energoprojekt ........
XVIT1. SUMVARY OF RECOMVENDED COMPENSATI ON BY CLAIMANT . ................

Annexes

. SUMVARY OF GENERAL PROPCSITIONS .. ... ... . e

296
279
276
278

289
284
288

295
291
294

313

312
305
311

331

327
320
326

330

53

53
53
55
55
55
55
56
56
56
56
57
57
57

58
58
58
59
60
60

61
61
61
62
63
63
63

64

66



S/ AC. 26/ 2000/ 20

Page 5
LI ST OF TABLES

Page
LENZING S CLAIM FOR LGOSS OF PROFITS ... e e 12
KONCAR S CLAI M FOR CONTRACT LOSSES ON SCI ENTI FI C RESEARCH PRQJECT
AGREENENT . . . o 15
HOWNE- BAKER' S CLAI M FOR SUPERVI SION FOR PERICD 2 TO 6 AUGUST 1990 .. 54
HOWE- BAKER' S CLAI M FOR EXPENSES: HOTEL, FOOD, LAUNDRY AND TAXI FOR
PERI OD 2 TO AUGUST 1990 . .. ..ttt e e e e e 54

RECOMVENDED COMPENSATI ON FOR THE FI FTEENTH | NSTALMENT ............. 64



S/ AC. 26/ 2000/ 20
Page 6

I nt roducti on

1. The Governing Council of the United Nations Conpensation Commi ssion
(the “Conmi ssion”) appointed the present Panel of Comm ssioners (the
“Panel ), conposed of Messrs. John Tackaberry (Chairman), Pierre CGenton and
Vi nayak Pradhan, at its twenty-eighth session in June 1998, to review
construction and engineering clains filed with the Commi ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Cains Procedure
(S/AC. 26/ 1992/ 10) (the “Rules”) and other Governing Council deci sions.
This report contains the recomrendations to the Governing Council by the
Panel , pursuant to article 38(e) of the Rules, concerning sixteen clains
included in the fifteenth instalment. Each of the claimnts seeks
conpensation for |oss, damage or injury allegedly arising out of lrag's 2
August 1990 invasi on and subsequent occupati on of Kuwait.

2. Based on its review of the clains presented to it to date and the
findings of other panels of comm ssioners contained in their reports and
reconmmmendat i ons, this Panel has set out sone general propositions
concerning construction and engi neering clainms filed on behal f of
corporations (the “*E3° Clains”). The general propositions are contai ned
in Annex | entitled “Summary of General Propositions” (the “Summary”). The
Sumary fornms part of, and is intended to be read together with, this
report.

3. Each of the claimants included in the fifteenth instal nent had the
opportunity to provide the Panel with information and docunentation
concerning the clainms. The Panel has consi dered evidence fromthe
claimants and the responses of Governments to the reports of the Executive
Secretary issued pursuant to article 16 of the Rules. The Panel has

retai ned consultants with expertise in valuation and in construction and
engi neering. The Panel has taken note of certain findings by other Panels
of Commi ssioners, approved by the Governing Council, regarding the
interpretation of relevant Security Council resolutions and Governing
Counci| decisions. The Panel was mindful of its function to provide an

el enent of due process in the review of clainms filed with the Comm ssion
Finally, the Panel has further anplified both procedural and substantive
aspects of the process of formulating recormendations in the Summary to its
consi deration of the individual clains.

l. PROCEDURAL HI STORY

A.  The procedural history of the claims in the fifteenth instal nent

4. A sunmary of the procedural history of the "E3’ Cains is set down in
paragraphs 10 to 18 of the Summary.

5. On 16 February 2000, the Panel issued a procedural order relating to
the clains included in the fifteenth instalnment. None of the clains
present ed conpl ex issues, volum nous docunentation or extraordinary |osses
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that would require the Panel to classify any of themas “unusually | arge or
conpl ex” within the meaning of article 38(d) of the Rules. The Panel thus
had an obligation to conplete its review of the clainms within 180 days of
the date of the procedural order, pursuant to article 38(c) of the Rules.

6. In view of the review period and the available informati on and
document ati on, the Panel determined that it was able to evaluate the clains
wi t hout additional information or docunents fromthe Governnent of Irag.
Nonet hel ess, due process, the provision of which is the responsibility of
the Panel, has been achieved by the insistence of the Panel on the
observance by claimants of the article 35(3) requirenment for sufficient
docunentary and ot her appropriate evi dence.

7. In drafting this report, the Panel has not included specific citations
fromrestricted or non-public docunments that were produced or nade
available to it for the conpletion of its work.

B. The clai mants

8. This report contains the Panel’s findings with respect to the
following clainms for |osses allegedly caused by Iraq's invasion and
occupation of Kuwait:

(a) Lenzi ng Aktiengesel |l schaft, a corporation existing under the
| aws of the Republic of Austria, which seeks conpensation in the tota
amount of USD 6, 522, 682;

(b) Koncar El ektroindustrija d.d., a corporation organi sed under
the laws of the Republic of Croatia, which seeks conpensation in the tota
amount of USD 8, 440, 131;

(c) Stadl er & Schaaf OHG a corporation organised under the | aws of
the Federal Republic of Gernmany, which seeks conpensation in the tota
amount of USD 20, 055;

(d) Krupp I ndustrietechni k GrbH, a corporation organi sed under the
| aws of the Federal Republic of Germany, which seeks conpensation in the
total anobunt of USD 92,771,

(e) Unitech Limted, a corporation organised under the | aws of the
Republic of India, which seeks compensation in the total amount of USD
25, 000;

() I comsa Engi neering Costruzioni e Inpianti S.p.A , a corporation
organi sed under the laws of the Italian Republic, which seeks conpensation
in the total amount of USD 6,592, 022;

(9) Pacific Consultants International, a corporation organised
under the laws of Japan, which seeks conpensation in the total amount of
UsSD 15, 306;
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(h) Kajima Corporation, a corporation organi sed under the | aws of
Japan, which seeks conpensation in the total ampunt of USD 46, 742;

(i) Tai sei Corporation, a corporation organi sed under the | aws of
Japan, which seeks conmpensation in the total anmpount of USD 107, 362;

(i) Sum tonmo Construction Co. Limted, a corporation organi sed
under the |aws of Japan, which seeks conpensation in the total amount of
UsD 41, 684;

(k) ABB HV Switchgear AB, a corporation organi sed under the | aws of
the Kingdom of Sweden, which seeks conpensation in the total anmount of USD
169, 150;

(1) Heal th and Scientific Construction Linmited, a corporation
organi sed under the | aws of the United Kingdomof Geat Britain and
Northern Irel and, which seeks conpensation in the total anount of USD
255, 985;

(m Bechtel Group, Inc., a corporation organised under the |aws of
the United States of America, which seeks conpensation in the total anount
of USD 1, 280, 184;

(n) Howe- Baker Engi neers Inc., a corporation organi sed under the
laws of the United States of America, which seeks conpensation in the tota
amount of USD 215, 699;

(0) Itek Optical Systems Division, a division of Litton Systens,
Inc., a corporation organised under the |aws of the United States of
Ameri ca, which seeks conpensation in the total amount of USD 98,972; and

(p) Ener goproj ekt Buil di ng and General Contracting Conpany Limted,
a corporation organi sed under the | aws of the Federal Republic of
Yugosl avi a, which seeks conpensation in the total amunt of USD 3, 137, 264.

9. These amounts clainmed in United States dollars represent the all eged
| oss amobunts after correction for applicable exchange rates as described in
par agraphs 55 to 57 of the Summary.
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. LENZI NG AKTI ENGESELLSCHAFT

10. Lenzing Aktiengesellschaft (“Lenzing”) is a conpany existing under
Austrian |law, which at the tine of Iraq’s invasion of Kuwait, was
undertaking two contracts in lrag with the State Establishment for the
Rayon | ndustries. Lenzing seeks conpensation in the total anount of
71,736,459 Austrian schillings (“ATS") (USD 6,522,682) for contract |osses,
| oss of profits and interest.

11. The interest element is in the amount of ATS 2,924,350 (USD 265, 898).
For reasons stated in paragraph 58 of the Summary, the Panel makes no
recomendati on with respect to Lenzing’s claimfor interest.

A. Contract | osses

1. Facts and contentions

12. Lenzing seeks compensation in the anmobunt of USD 1, 251, 328 (ATS
13,762,109) for contract |osses arising out of two contracts in Iraqg.
Lenzing entered into a contract with the State Establishnent for Rayon
I ndustries, Hlla, Irag, (“contract no. 1063”) on 23 June 1989 for the
production of a conplete plant for “raschel bags including training and
installations, C& Baghdad”. The contract val ue was ATS 190, 000, 000.
Lenzing was to deliver nmachi nes, apparatus and naterial s.

13. Under the ternms of contract no. 1063, Lenzing was al so responsible for
the supervision of the installation of the plant. The cost of the services
relating to the installation was included in the total contract price.

14. According to the contract agreenent, the contract cane into force upon
recei pt by the seller of a down paynment of 10 per cent of the contract
price. The down paynment was to be paid by 30 Cctober 1990. An irrevocable
and confirmed letter of credit for the bal ance of 90 per cent of the
purchase price was al so required before the contract cane into force
Lenzing stated that it had to “issue and negotiate into the letter of
credit a down payment-repaynment guarantee for 10% of each invoice val ue”.
Lenzing indicated that it had perfornmed aspects of the contract
notw t hstandi ng the fact that the down paynent had not been nade.

15. Lenzing entered into a second contract dated 23 June 1989 with the
State Establishment for Rayon Industries Saddat Al -Hindiya, Iraq (“contract
no. 1064”). The value of the contract was ATS 168, 000,000. It was for the
supply of a “conplete plant for the production of circular woven bags

i ncluding training and installation, C& Baghdad”.

16. The subject of the contract and ternms for contract nunber 1064 were
identical to contract number 1063.

17. Lenzing stated that a letter of credit for both contracts was opened
on 20 Decenber 1989. It thereafter commenced the planning and construction
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wor k for both contracts including the placing of orders with suppliers.
Lenzing asserted that it had to pay down paynents to its suppliers. It

commenced delivery of the itenms, which were the subject of the contracts in
June 1990. Lenzing asserted that the invasion and occupation of Kuwait on
2 August 1990 by Iraq prevented further deliveries. Lenzing summarised its
contract |osses as follows:

(a) Costs for cancellation

18. The total asserted loss is ATS 1,825,779, which Lenzing stated arose
out of cancellation fees that it incurred relating to the down paynments
that it had to forfeit for partially, or conpletely, manufactured goods.
These down paynents were ampunts that Lenzing asserted that it paid to its
suppliers for the manufacture of the goods. This was its suppliers
conpensation for the cancellation of the order

(b) 10 per cent down paynent for already delivered goods

19. Lenzing asserted a |loss of ATS 1,602,613 arising out of the refusa
“due to the trade enbargo” by the Austrian banks to issue a letter of
guarantee in favour of the Iraqi enployer. The result, asserted Lenzing,
was that the 10 per cent deposits to be paid for goods delivered to the

I ragi enployer were not in fact paid.

(c) Parts supplied that could not be resold

20. Lenzing seeks conpensation for ATS 9,649,285 for parts purchased from
suppl i ers which could not be delivered “due to the trade enbargo” and which
could not be sold el sewhere.

(d) Storage, insurance, transport costs for undelivered goods

21. Lenzing stated that it had undertaken eight partial deliveries to
Irag, and six of these deliveries had to be returned to Austria because
“entry into Irag was not possible at this tinme”. It asserted that it

i ncurred costs of ATS 684,432 relating to offloading, transport, storage
and i nsurance.

2. Anal ysi s and val uation

22. The Panel finds that the State Establishnent for Rayon Industries is
an lraqgi state agency. Certain elenents of the work relating to both
contracts were performed after 2 May 1990 and are, therefore, within the
jurisdiction of the Commi ssion

23. Lenzing, in support of its claim submtted copies of the contract
nos. 1063 and 1064. It also submitted a nunber of untranslated docunents.
Lenzing did not, however, submt a response that specifically answered the
some 70 questions raised in the article 34 notification
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(a) Costs for cancellation

24. Lenzing did not explain why its order of nachinery, equipnent and
el ectro-installation material was cancelled, the date the order was
cancel l ed, and for which contract the machi nery, equi pment and el ectro-
installation nmaterial was intended to be used.

25. Lenzing did not provide evidence, in English, that it had made the
down paynments to each of its suppliers in respect of the cancelled orders.

(b) 10 per cent down paynent for already delivered goods

26. Lenzing did not state the dates on which the eight partial deliveries
of goods took place under Contract nunbers 1063 and 1064.

27. Lenzing did not explain how as contract nunbers 1063 and 1064 were
dated 23 June 1989, the trade enbargo (which came into effect on 6 August
1990) affected the issue of a letter of guarantee by the Austrian bank. It
submitted no evidence (in the form of correspondence or other rel evant
documents) that the Austrian bank was unwilling to issue the letter of
guar ant ee.

(c) Parts supplied that could not be resold

28. Lenzing did not submit a schedule, in English, setting out a precise
description of the parts, aggregates and nachi nery purchased, the unit
price, the quantity purchased and the total value purchased fromthe
suppliers. It provided no explanation as to the intended purpose of the
parts, aggregates and machi nery.

29. Lenzing did not explain why the parts, aggregates and machi nery were
unable to be sold to other custoners nor did it provide evidence of its
attenpts to sell them There was al so no explanation as to where the
parts, aggregates and machinery are |located or for what purpose they are
currently being used.

(d) Storage, insurance, transport costs for undelivered

30. Lenzing did not indicate the dates on which the eight partia

del i veries of goods took place under Contract numbers 1063 and 1064 and the
dates on which the six deliveries were returned to Austria. Nor did it
submt copies of the export documents relating to storage in a warehouse of
the forwardi ng agent.

31. Lenzing failed to subnmit a full description relating to costs for off-
| oadi ng (August and Septenmber 1990), storage costs and transport costs
(March 1992), insurance costs fromApril 1992 to January 1993, storage
costs of goods for warehouse and energy, or docunmentary evidence that the
costs and charges were invoiced to Lenzing and that Lenzing paid the

rel evant anounts.
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32. Lenzing was requested to submt detail ed explanati ons and responses to
specific questions in an article 34 notification sent to it. This

i nformati on was not submitted. The Panel finds that Lenzing did not

provi de sufficient evidence of its stated | osses. Accordingly, the Pane
recomends no conpensation

3. Recomendat i on

33. The Panel recomends no conpensation for contract |osses.

B. Loss of profits

34. Lenzing describes this claimas a claimfor “additional costs”. It
woul d appear that these | osses are nore appropriately classified as a | oss
of profits claimas the clained items enunerated relate specifically to
items that would normally be incorporated in a loss of profits cal culation
Lenzi ng seeks conpensation in the total amunt of USD 5, 005,456 (ATS

55, 050, 000) for loss of profits. The claimincludes the follow ng:

Table 1. Lenzing's claimfor loss of profits

ltem Anmount
ATS
Techni cal planning costs 11, 000, 000
Loss of profit contract no.
1063 19, 000, 000
Loss of profit contract no.
1064 16, 800, 000
Loss of profits (spare parts) 8, 250, 000
Tot al 55, 050, 000

35. Lenzing did not submt evidence to support its allegation that a
profit would have been made. It did not submt information directly |inked
to the project which would include: audited financial statenents, budgets,
management accounts, turnover, original bids, profit/loss statenents,
finance costs and head office costs prepared by or on behalf of the

C ai mant for each accounting period commencing in year one of the Project
and continuing through March 1993.

36. The loss of profits for the spare parts aspect is claimed for 10
years. There is no indication of the period claimed for relating to the
ot her cl aimed amobunts. Lenzing did not submt evidence that denpnstrated
that the Project proceeded as pl anned.

37. The Panel finds that Lenzing failed to fulfil the evidentiary standard
for loss of profits clainms as set out in paragraphs 125 to 131 of the
Summary. Accordingly, the Panel recomrends no conpensation
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C. Sunmary of recomrended conpensation for Lenzing

38. Based on its findings regarding Lenzing's claim the Panel recomends
no conpensation
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[11. KONCAR ELEKTRO NDUSTRI JA D. D

39. KONCAR El ektroindustrija d.d. (“Koncar”) is a Croatian registered

limted liability conpany. It supplies transforner stations and builds
machi nery and el ectrical appliances. Koncar had a presence in the Iraq
mar ket from the beginning of the 1980s. It seeks compensation relating to

nine contracts in Iraq, |oss of tangible property, loss of profits and
interest in the total anobunt of USD 8, 440, 131.

40. For reasons stated in paragraph 58 of the Summary, the Panel makes no
recommendation with respect to Koncar’s claimfor interest.

A. Contract | osses

41. Koncar seeks compensation in the amount of USD 6,831,000 for contract
| osses. The claimarises out of nine contracts that the conpanies

“bel ongi ng to Koncar El ektroindustrija d.d Zagreb” had entered into with

I raq.

42. The paynment ternms for the agreements, with the exception of the
contract for the North Jazira Irrigation Project, were by letter of credit.
Koncar stated that all the contracts “by their nethod of paynment were
connected to the interstate agreenent between the governnents of the forner
Yugosl avia and Iraq from October 1983, which conprised a part of paynent by
Irag as a deferred payment for 2 years at 6 per cent interest, and | ater
5.5 per cent interest and 5 per cent interest p.a. The Iraqi side only
partly fulfilled such paynment obligations, so that a part of Iraqi debt was
every year, by annexes to the interstate agreenent, postponed for further 2
years”.

43. The Panel finds that all the contracts were concluded with Irag.
44. The asserted contract | osses by Koncar are as follows:

1. Scientific Research Project Agreenent

45. A contract was entered into on 10 Cctober 1988 with the Sol ar Energy
Research Centre for the supply and testing of the solar photovoltaic power
system used for the vertical drainage application in the Fudhailiya area in
Baghdad. The contract docunmentation subnmitted by Koncar indicated that the
agreenent was entered into by “Rade Koncar El ectrotechnical Institute of
the S.F.R of Yugoslavia”. Delivery of the systemto be used was to occur
wi thin one year of the signing of the agreement. The equi pment was
del i vered between February and March 1990. Koncar asserted a | oss of USD
242,088 including interest calculated as foll ows:
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Table 2. Koncar’s claimfor contract | osses on Scientific Research Project
Agr eenent
ltem Anount
UsD
Val ue of delivered equi pnent 205, 000
5 per cent interest p.a. on
USD 165, 400 30,323
5 per cent interest for USD
39, 600 6,765
Tot al 242,088

46. According to the letter of credit dated 8 Novenber 1988, the anount of
USD 165, 400 was to be pai d upon shipnent of goods for the val ue of

USD 205, 000 and the remaining USD 39, 600 was payable after the erection,
testing, and functioning of the project. A copy of a “Protocol” reflecting
a neeting held in Baghdad on 7 July 1990, suggests that the amount relating
to the local currency anount was payable i mrediately (the actual amount is
not clear froma copy of the Protocol). The anpunt of USD 39, 600 was
payabl e after conpletion of testing but “not later than end of Cctober
1990".

47. The docunents submtted by Koncar reflect that three shipnments took

pl ace on 15 February 1990 (val ue of shipment USD 20, 000), 26 February 1990
(val ue of shipnment USD 165, 000) and 28 March 1990 (val ue of shipnent USD
20,000). These three shipnents totalled USD 205, 000.

48. Wth respect to the paynment for the anobunt of USD 165, 400, the Pane
finds that the claimrelates to work that was performed prior to 2 May 1990
and that the anmpbunts due under the letter of credit arrangenment were
deferred paynents. For the reasons set forth in the Panel’s anal ysis of
contractual arrangenents to defer paynments in paragraphs 68 to 77 of the
Summary, the claimfor unpaid deferred paynments is outside the jurisdiction
of the Commi ssion and is not conpensabl e under Security Council resolution
687(1991). Accordingly, the Panel does not recomrend conpensation

49. Wth respect to the claimfor the anount of USD 39,600, the Panel is
satisfied that the testing of the installation which was to occur in

Cct ober 1990 was prevented as a direct result of the invasion and
occupation of Kuwait by Irag on 2 August 1990. However, for the reasons
stated at paragraphs 114-118, infra, (relating to the advance paynent) the
Panel does not recommend conpensation
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2. Mnistry of Industry and Mnerals contract

50. In August 1988, a contract was concluded for the supply of 11 kV

eart hing assenbly equi pnent to the Mnistry of Industry and Mnerals, State
Organi zation on Electricity. The equi pnent was delivered between July and

Novenber 1989. Koncar asserted a |loss, including interest, of USD 547, 682.

51. The paynment was in terms of letter of credit number 46/20195. It is
dated in 1988 (but the exact date is unclear fromthe copy supplied). The
paynment terns are not legible fromthe copy supplied. 1In terns of the
letter confirming the order, dated 16 August 1988, the paynment is described
as “according to prevailing agreenment between Yugoslavia and Irag with
interest rate for deferred paynent being 5 per cent per annum”

52. The Panel finds that the claimrelates to work that was perfornmed
prior to 2 May 1990 and the amounts due under the letter of credit
arrangenent were deferred paynents. For the reasons set forth in the
Panel s anal ysis of contractual arrangenents to defer payments in

par agraphs 68 to 77 of the Summary, the claimfor unpaid deferred paynments
is outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council resolution 687 (1991). Accordingly, the Panel is unable
to recommend conpensati on

3. The State Enterprise for Dairy Product contract

53. A contract was concluded on 20 February 1989 with the State Enterprise
for Dairy Product, Baghdad, for the supply of “H T. equi prment and cabl es”
The equi pnent was delivered in May 1989. Koncar seeks compensation in the
amount of USD 317,540, including interest.

54. The price for the goods was USD 256,598. In terns of the Order
Confirmation that Koncar sent to the enployer dated 20 February 1989,
payment was to be deferred for two years fromthe date of shipping
docunents with an interest rate of 5 per cent “in accordance to Yugosl av-
Irag agreement”. The letter of credit also used terninology that reflected
that paynent was to be in terns of the agreenent between Iraq and

Yugosl avia. The invoice reflecting the goods shipped is dated 24 May 1989.

55. The Panel finds that the claimrelates to work that was perfornmed
prior to 2 May 1990 and the amounts due under the letter of credit
arrangenent were deferred paynents. For the reasons set forth in the
Panel ’s anal ysis of contractual arrangenents to defer paynents in

par agraphs 68 to 77 of the Summary, the claimfor unpaid deferred paynments
is outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council resolution 687 (1991). Accordingly, the Panel is unable
to recommend conpensati on
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4. Contract 11B Kirkuk

56. A contract was concluded with the Mnistry of Irrigation, Baghdad, as
the investor, and a consortium conprising Koncar, lvan MIlutinovic (“PIM)
and Titovi Zavodi Litostroj. The contract is dated 4 June 1981 and was for
the construction of three punping stations. The equi pment was delivered in
the period Decermber 1982 to May 1989. Koncar asserted a | oss of USD

1, 233, 365, which included interest.

57. From Koncar’s replies to the article 34 notification, it would appear
that the main contractor (or general contractor as described by Koncar) on
the project was PIM while Koncar was a sub-contractor. Koncar stated that
it only seeks conpensation for the balance of the unpaid part of the tota
supplies that it had made.

58. It appears that the claimalso includes a claimfor unpaid retention
nmoni es. Koncar acknow edged that it received an advance paynent but did
not state the anobunt or when it was paid. However, it indicated that it

deducted the advance paynment fromits claim

59. Koncar submitted a “Protocol” dated 11 June 1990 which it asserts it
entered into with PIM The Protocol appears to be an attenpt by the two

parties to reconcile differences between thenselves. It is difficult to
reconcile the anounts without the supporting docunments relating to the
interimcertificates. It is apparent, however, that according to Koncar

the last nonthly statement that it received was in May 1989. Koncar stated
that it received the Final Mintenance Certificate, sent to PIMdated 4
Cctober 1989. The Protocol referred to an expected paynent of the second
half of the retention nmoney in August 1990.

60. In the article 34 notification, Koncar was requested to submt a copy
of the main contract. It stated that it was unable to do so, as PIM was
the main contractor. Koncar subnitted a copy of the contract between
itself and PIMdated 4 June 1981. The contract did not deal with retention
anounts or the advance paynents. Clause 1.3 refers to the main contract in
terns of indicating that the technical aspects of the delivery and
installation of the equipnment should be in accordance with the nain
contract.

61. In the article 34 notification, Koncar was requested to submt
detail ed docunentation. It did not submt a detailed statenent of the
arrangenents for paynent, including details of the tine allowed for
honouri ng i nvoi ces or paynment certificates. Koncar did not subnit evidence
relating to bills of freight or lading and of the actual delivery of the
equi pnent to Iraq. Copies of all applications for paynent, approved
payment certificates, interimcertificates, nonthly or other periodic
progress reports, account invoices and actual paynents received were
requested. Koncar stated that it was unable to provide this information as
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it indicated that it was a sub-contractor and did not possess the
i nf ormati on.

62. The Panel finds that the claimrelates to work that was perfornmed
prior to 2 May 1990 and is therefore outside the jurisdiction of the

Conmi ssion and is not conpensabl e under Security Council resolution 687
(1991). Wth respect to the claimfor the retention noney, Koncar did not
submit sufficient evidence to denpbnstrate its entitlenent thereto.
Accordingly, the Panel is unable to recomrend conpensation

5. M. Altai Contract

63. The contract was between “Radar Concar Export” and “M. Altai”, acting
as agent in respect of several Iraq entities, in ternms of which Koncar
woul d supply “break switches, circuit breakers, and relays”. The contract
is dated 29 Septenber 1989, although Koncar stated that the equi pnent was
delivered in the period from Decenber 1989 to July 1990. Koncar asserted a
| oss of USD 1,093,956 relating to the unpaid value of the itens delivered
pl us interest.

64. The basis upon which the contracts were entered into and financed in
terms of the letters of credit is sumrari sed at paragraph 42, supra. The
evi dence subnmitted by Koncar to establish its performance of its
contractual obligation consists of invoices. The invoices do not specify
when delivery occurred. The dates on the invoices range from 28 Decenber
1989 to 18 July 1990. These dates are likely to reflect the period within
whi ch delivery occurred. Koncar stated that it no longer had the bills of
freight or lading as, due to the |apse of tinme, these had been | ost.

65. The dates on the letters of credit that correspond with the various

i nvoi ces submitted reflect a range from 1988 to 25 June 1990. The paynent
terms for these letters of credit reflect a paynment period in terns of the
protocol signed by the Central Bank of Iraq and Jugobanka. Where the
paynment terms are specified, this reflects a paynent period of two years
from delivery.

66. The Panel finds that part of the claimrelates to work that was
performed prior to 2 May 1990 and the anobunts due under the letter of
credit arrangenent were deferred paynents. For the reasons set forth in
the Panel’ s analysis of contractual arrangements to defer paynents in

par agraphs 68 to 77 of the Sunmmary, the claimfor unpaid deferred paynments
is outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council resolution 687 (1991). Accordingly, the Panel is unable
to recomrend conpensati on.

67. Wth respect to the M. Altai contract, the further issue for the
Panel’s determi nation relates to those deliveries occurring after 2 My
1990 wi th paynent to be made two years after the date of delivery. The
issue is whether the asserted failure of Iraq to pay for such deliveries
can be said to have arisen directly out of its invasion and occupation of
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Kuwai t. Koncar’s agreenents indicated that the final batch of equipnment to
be supplied was to be on 30 June 1990. Under the paynment termnms negotiated
by Koncar, such delivery of equipment on 30 June 1990 woul d have triggered
a paynent date of 1 July 1992.

68. Kuwait was liberated on 2 March 1991 and the Panel is aware that the
| osses resulting fromlrag s invasion and occupation of Kuwait continued
for a period of time after the liberation of Kuwait. The Panel concl udes,
however, that the asserted failure by Iraq in July 1992 to pay for such
deliveries cannot be said to have arisen as a direct result of lraq s

i nvasi on and occupation of Kuwait. Accordingly, the Panel reconmrends no
compensati on.

6. Al Kadesi ah State Establishnent

69. A contract for the supply of circuit breakers and sw tches and
contactors was concluded on 26 April 1988 with Al kadesiah State
Establ i shment, Baghdad. The equi pnent was delivered in April 1988. Koncar
stated that in May 1991 it was paid 50 per cent of the value of the
delivered equipment. The claimto the Comm ssion is based on the 50 per
cent of the outstanding value of the delivered equipment. It asserted a
total loss, including interest, of USD 39, 736.

70. According to the letter of confirmation dated 26 April 1988, paynent
was to be “deferred paynent according to Iraqg-Yugoslavia agreenent with
interest of 5.5 per cent by opening an irrevocable L/C through Central Bank
of Irag at National Bank of Yugoslavia”. The copy of the letter of credit
submtted is of poor quality and it is inpossible to ascertain the details.

71. The Panel finds that the claimrelates to work that was perfornmed
prior to 2 May 1990 and the amounts due under the letter of credit
arrangenent were deferred paynents. For the reasons set forth in the
Panel s anal ysis of contractual arrangenents to defer payments in

par agraphs 68 to 77 of the Summary, the claimfor unpaid deferred paynments
is outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council resolution 687 (1991). Accordingly, the Panel is unable
to recommend conpensati on

7. Al Qagaa State Establishnent

72. The contract was concluded on 26 April 1988 with Al Qagaa State

Est abl i shnent, Baghdad, for the supply of spare parts and circuit breakers.
The equi pnent was delivered in August 1988. Koncar stated that in May 1991
it was paid 50 per cent of the value of the delivered equipnent. Its claim
to the Commi ssion is based on the 50 per cent portion of the outstanding

val ue of the delivered equiprment. It asserted a total |oss, including

i nterest, of USD 106, 153.

73. According to the letter of confirmation dated 26 April 1988, paynent
was to be “deferred payment according to |Irag-Yugosl avia agreement with
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interest of 5.5 per cent by opening an irrevocabl e divisable L/C through
Central Bank of Iraq at National Bank of Yugoslavia”. The copy of the
letter of credit submitted confirms that paynent will be effected according
to the agreenent between Iraqg and Yugosl avia signed on 14 July 1987.

74. The Panel finds that the claimrelates to work that was performnmed
prior to 2 May 1990 and the amounts due under the letter of credit
arrangenent were deferred paynents. For the reasons set forth in the
Panel s anal ysis of contractual arrangenents to defer payments in

par agraphs 68 to 77 of the Summary, the claimfor unpaid deferred paynents
is outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council resolution 687 (1991). Accordingly, the Panel is unable
to recommend conpensati on

8. Electro Distribution Factory

75. Koncar stated that an order was confirned on 20 Cctober 1988 to supply
the Electro Distribution Factory with isolators, contactors and switches.
The equi pment was supplied in the period from Decenber 1988 to March 1989.
Koncar asserted that the letters of credit were divided into two groups.

It received a 50 per cent paynent for the one group of letters of credit
and no paynent for the other. Koncar asserted a total |oss, including
interest, of USD 392, 924.

76. According to the confirmation of order dated 20 Cctober 1988, the
paynment terms were to be “two years deferred paynment according to Yugosl av-

Irag agreed mnutes date 3.9.88. point 4. — the banking arrangenents signed
between the Central Bank of Irag and Jugobanka Beograd on January 20, 1984
shal | be applicable for trade in 1988/89.” The various letters of credit

submitted in support of this loss elenment confirmthis arrangenent.

77. The Panel finds that the claimrelates to work that was perfornmed
prior to 2 May 1990 and the amounts due under the letter of credit
arrangenent were deferred paynents. For the reasons set forth in the
Panel ’s anal ysis of contractual arrangenents to defer paynents in

par agraphs 68 to 77 of the Summary, the claimfor unpaid deferred paynments
is outside the jurisdiction of the Comm ssion and is not conpensabl e under
Security Council 687 (1991). Accordingly, the Panel is unable to reconmrend
compensati on.

9. North Jazira Irrigation Project

78. A contract was concluded on 14 Novenber 1988 with the Mnistry of
Agriculture and Irrigation, State Comm ssion for Irrigation and Recl anation
Projects, Baghdad. It was for the supply of equipment and erection of
punpi ng stations for the North Jazira Irrigation project. The value of the
contract was stated as 7,672,814 lraqi dinars (“1Q)"). The first
deliveries were carried out from Cctober 1989 to May 1990. Koncar stated
that it was not subnitting a contract claimrelating to this project as
they received an advance paynent relating to it.
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79. The contract provided for the paynment of an advance paynent in the
amount of 5 per cent of the value of the contract. Koncar did not indicate
what anount it was paid. Under Article 6 of the contract, the advance
paynment received was to be deducted in equal proportions fromthe anmounts
of the nonthly statenents conmencing with the second nonthly statenent.

80. Koncar also asserted certain |osses as being tangible property which
related to the North Jazira Irrigation Project. A nunber of these asserted
| osses are nore appropriately classified as contract |osses. The Pane
accordingly reclassifies the follow ng as contract | osses:

(a) Setting up and arranging the canp site

81. Koncar seeks conpensation in the anount of USD 76,849 relating to

al | eged paynents made for setting up the North Jazira site. It asserted
that it paid China State Construction Engineering Conpany, with whomit had
contracted the setting up of the site, an advance paynent of USD 5, 079.
Koncar asserted that it also paid China State Construction Engi neering
Conpany a part paynment anmounting to USD 17,219 for work perforned according
to an invoice dated 8 July 1990.

82. Koncar asserted that it took over a warehouse froman entity it
describes as “Slovenijacesta” and paid | @ 15,000 (USD 48, 133). It
apparently had to transport the warehouse and alleged that it paid an Iraq
conmpany, Ashirafa Hakim the anpunts of, Q) 5,990 and 1 QD 2,550 to do
this. Further, there is a reference to “storage fees” and this is with
respect to an all eged paynent of 1QD 2,000 (USD 6,417) to Alrawi and

Khat eeb Contr. Co. These costs appear to relate to transport charges.

83. The advance paynent of the foreign currency in the contract is stated
at 5 per cent of the foreign currency value of the contract and therefore
anounts to USD 5,079. Koncar submitted a copy of a remttance advice in
the sum of USD 5,079 dated 23 April 1990. The Panel finds that Koncar
submitted sufficient evidence to denpbnstrate its | oss. However, for the
reasons stated at paragraphs 114-118, infra, the Panel reconmrends no
conpensation for the advance paynment for setting up and arrangi ng the
canpsi te.

84. Koncar submitted an invoice dated 8 July 1990 for the asserted

conpl eted work for the foreign currency portion of the contract with China
State Construction Engi neering Conpany in the sumof USD 17,219. It did
not, however, subnmit proof of payment of this anmpbunt. In the absence of
proof of payment, the Panel reconmends no conpensation for this anpunt.

85. Wth respect to the “cash paynments” in February and March 1990 for the
purchase of the storehouse, Koncar submitted translated cashiers receipts
and copies of cheques for ID 15,000. Koncar submtted a receipt as proof
of its paynment to Alrawi and Khateeb Contr. Co. for transport charges. The
Panel finds that Koncar submitted sufficient evidence to denonstrate its
loss relating to the purchase of the storehouse and transport. However,
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for the reasons stated at paragraphs 114-118, infra, the Panel reconmends
no conpensation for the purchase of the store house and transport charges.

86. The charges stated to be for transport of the storehouse and
containers are allegedly supported by invoices for “transporting
material s”. However, Koncar did not submit any evidence of actual paynent
to Ashirafa Hakim Koncar did not adequately explain the “storage fees”
Accordingly the Panel does not recomrend an award for storage fees.

(b) Lloyd s Register of shipping

87. Koncar seeks conpensation in the anount of USD 21,400 relating to

i nspection costs. Koncar asserted paynent nmade to Lloyds for the

i nspection of the equi pnent apparently at the request of the purchaser. It
is not entirely clear which equi pment was being referred to. Koncar stated
that it paid an amount of USD 21,400 relating to this inspection. 1Inits
reply to the article 34 notification, Koncar stated that in terns of the
contract signed for the North Jazira Irrigation project, in the
specifications to the contract, the costs of inspection were included. It
is the contention of Koncar that had the invasion and occupation of Kuwait
not occurred, then it “would have been paid by the purchaser within the
total contract price.”

88. The invoices submitted reflect an inspection that appears to have
occurred between Septenber 1989 and May 1990, al though the invoices are
dated later. Koncar did not submit sufficient evidence to establish what
portion of the work, if any, was performed after 2 May 1990.

Alternatively, even if Koncar had established that a portion of the work
was performed after 2 May 1990, for the reasons outlined at paragraphs 114-
118, infra, the Panel finds that the | osses asserted for Lloyd s Register
of Shi pping are not conpensabl e.

(c) Insurance prenium

89. Koncar seeks conmpensation in the amount of USD 18,758 relating to

i nsurance cover that it states it was obliged to effect. It appears that
this insurance cover was effected relating to equi pment which was to be
delivered to the North Jazira Project. Koncar stated that the insurance
paynment was made on 21 Novenmber 1989. It is Koncar’s contention that had
there been no invasion and occupation of Kuwait it would have been paid by
the enpl oyer as part of the contract price.

90. Koncar submitted a photocopy of an insurance policy in Arabic issued
on 24 Decenber 1989. It also submitted a copy of a telex to the bank
requesting paynment and a copy of a paynent advice dated 21 Novenber 1989.
For the reasons stated at paragraphs 114-118, infra, the Panel recomends
no conpensation for insurance premuns. Further, the Panel finds that
Koncar did not denonstrate how these asserted | osses arose directly out of
Irag’s invasion and occupation of Kuwait.
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(d) Equi pnent i n warehouse

91. Koncar asserted |losses relating to equipnent that apparently was

manuf actured for the North Jazira project but was not delivered due to
Irag’ s invasion and occupation of Kuwait. This equi pment was stored in
Koncar’'s warehouse. It asserted losses relating to the cost of purchase of
the equi pment, loss of interest on the “tied up” equi pnment and storage
charges totalling USD 2, 740, 549.

92. The value of the equiprment was all egedly USD 2, 265, 760. Koncar
asserted that as the equi pment was of a specific nature it could not be
sol d el sewhere

93. Koncar alleged that the cost of storage was for the period from2
August 1990 to 31 March 1994. The cost of storage, it is alleged, anounted
to USD 1,449 per nonth. It seeks conpensation in the amount of USD 59, 400.

94. Koncar asserted an interest claimon the tied up funds in the
manuf act ured equi prent amounting to five per cent per annum from 2 August
1990 to 31 March 1994. The asserted loss totals USD 2, 265, 760 (pl us

i nterest of USD 415,389). Koncar’s |osses are based on a 5 per cent
interest rate applied to the “total value of the equiprment in the

war ehouse, consisting of the cost of used materials and cost of |abour”.
The basis of the claimis not clearly explained.

95. Wth respect to the claimfor equiprment in the warehouse, Koncar did

not submt evidence to establish its attenpts to re-sell the equipnment. 1In
addition, inits reply to the article 34 notification, it stated that it
was unable to provide “proofs of paid storage”. Furthernore, Koncar sought

to support this claimw th a nunber of untransl ated docunents. Koncar
submitted internally generated docunents, through which it sought to
establish the exi stence of the equipnent in its warehouse. The Panel finds
that Koncar did not submit sufficient evidence explaining the basis of its
claimnor did it submt sufficient docunentary evidence of the asserted

| osses. The Panel recommends no conpensation for the asserted | oss of
tangi bl e property in the warehouse.

B. Loss of profits

96. Koncar seeks conpensation for loss of profit in the anmbunt of USD
1,340,000. The claimfor loss of profits is based on the contract entered
into for the North Jazira Irrigation Project. The contract was concl uded
on 14 Novenber 1988 with the Mnistry of Agriculture and Irrigation, State
Commi ssion for Irrigation and Reclamation Projects, Baghdad. It was for
the supply of equi pnent and erection of punping stations for the North
Jazira Irrigation project. This contract was undertaken in conjunction
with Litostroj, Ljubljana (of Slovenia) and U janik, Pula (of Croatia).

97. Koncar, who was the main contractor, supplied the electrica
equi prent, while the manufacturing equi pmrent was supplied by U janik



S/ AC. 26/ 2000/ 20
Page 24

(Pula). Vodoterma (of Yugoslavia) replaced U janik (Pula), who wthdrew
fromthe contract. Part of the equipnent that was due to be supplied by
Ujanik (Pula) was to be supplied by Vodoternma and Koncar. The first
deliveries were carried out from Cctober 1989 to May 1990.

98. The overall total contract price was “ID 7,672,814 without

contingencies (1D 8,209,911 with contingencies)”. Koncar calculated its
| oss of profits claimbased on its share in the contract in terns of
deliveries and work it was to undertake. It asserted that the tota

contracted value of deliveries being | Q@ 4,377,340 (USD 14, 046, 400) | ess an
advance paynent received and partial letter of credit receipts of USD
613,622 results, according to Koncar, in a value of equipment to be
delivered of USD 13,432,778. Koncar then asserted a |oss of future profits
based on a return of 10 per cent of the USD 13,432,778 equals “the tota

| ost future profits of USD 1, 340, 000".

99. Koncar submitted copies of guarantee nunmbers 89/9/1388 and 89/9/ 1389

i ssued by the Central Bank of Irag. Koncar submitted a cal cul ation
relating to the purchase of notors for the project, which had a 10 per cent
mark up. It also subnitted a copy of part of the contract and the cost of
equi prent del i vered.

100. Koncar did not submt the follow ng types of evidence: audited
financial statenments, budgets, managenent accounts, turnover, origina

bids, profit/loss statenments, finance costs and head office costs prepared
by or on behal f of Koncar for each accounting period comrencing in year one
of the project and continuing through March 1993.

101. The Panel finds that Koncar failed to fulfil the evidentiary standard
for loss of profits clainms as set out in paragraphs 125 to 131 of the
Summary. Accordingly, the Panel recomrends no conpensation

C. Loss of tangible property

102. Koncar seeks compensation in the anount of USD 269, 131 for |oss of
tangi bl e property. A nunber of the asserted | osses have been reclassified
by the Panel as they are nore appropriately considered under contract

| osses.

(a) Mot or vehi cl es

103. Koncar asserted | osses relating to the purchase of five notor vehicles
val ued at KWD 30, 860 (USD 103, 631) which remained at the project site and
coul d not be shipped out due to Iraqg’ s invasion and occupati on of Kuwait.
Koncar contends that under the terns of the bill of quantities that it
signed with the enployer, it was required to procure four notor vehicles at
its own expense. These notor vehicles were to be used by the resident
engineer’'s office on the project site. The total asserted | osses,

i ncl udi ng the insurance prem umon the notor vehicles, is USD 104, 631.
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104. Wth respect to the claimfor the five notor vehicles, Koncar
submitted evidence of the requirenments to supply four of the vehicles under
the contract, through extracts of the contract. Koncar also submtted
docunent ary evi dence which denonstrated that the five vehicles were in Iraq
prior to 2 August 1990 and that it paid for the notor vehicles. The Pane
finds that Koncar submtted sufficient evidence to denonstrate its |oss
relating to the five motor vehicles. However, for the reasons stated at
par agraphs 114-118, supra, the Panel recomends no conpensation

105. The Panel recomends no conpensation for the claimfor the | osses
relating to the insurance on the notor vehicles as Koncar did not
denonstrate how these asserted | osses arose directly out of lraq s invasion
and occupation of Kuwait.

(b) Camp for North Jazira site

106. Koncar stated that it had the responsibility to organise the North
Jazira canp in Iraq, which included furnishing it for the tenporary stay of
workers at the site. Koncar asserted that it tenporarily supplied

equi pnent to the North Jazira site which it valued at USD 91, 353. It
stated that the equi pment, which consisted of 36 caravans plus roofing
structures and three generators, was shipped to the site in lraq in June
and July 1990. Koncar asserted that this equipnent “after the war it [this
equi pnent] could not be withdrawn fromlraq”.

107. In its reply to the article 34 notification, Koncar indicated that:

“The site canp had to be organised and furnished by the main
contractor. There was no provision that the purchaser should pay the
canmp equi prent directly, but the cost of canp was included in the
contract price of equi pnent and erection for Rade Koncar. |If all the
equi pnent had been supplied and paid, the claimant would have, within
the frame of total payment by the purchaser, collected paynent also
for the canp equipnent.”

108. Koncar put forward evidence of the contract, parts of the bills of
guantities, and copies of invoices for the equi pment delivered in May 1990
and June 1990. It also submitted supporting docunentation which indicated
that equi pment to the value of USD 70,748 was delivered to Irag. The Pane
finds that Koncar submtted sufficient evidence to denonstrate its |oss
relating to the equi pnent. However, for the reasons stated at paragraphs
114-118, supra, the Panel recomends no conpensation for canp equi pnent.

(c) Insurance and transport

109. Koncar asserts a loss in the amount of USD 3,940 relating to the
insurance it allegedly paid on the transportation of equipment relating to
the camp to Iragq
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110. Koncar al so seeks compensation in the amount of USD 69, 207 for the
cost of transporting the canp equipnent to Iragq. Inits reply to the

article 34 notification, Koncar indicated that there was no specia

provi sion “that the purchaser should pay directly the costs of transport of
canp equi pnent, but the total value of canp furnishing (including delivery
of equi prment for the canp and transport of the equi prment) was included in
the contract price of equipnent and works with the Iraqi purchaser.”

111. It is Koncar’s contention that had Iraq’ s invasion and occupation of
Kuwait not occurred it would have delivered all the equi pnrent and woul d
have recei ved paynent of “all expenses”.

112. Koncar submitted cal cul ations on the basis of the insurance prem um
stated in the copies of the insurance policies that were submitted as proof
of its losses relating to insurance prem uns. Koncar did not submt copies
of the paynent of the clainmed amount of USD 3,940. The Panel finds that
Koncar did not submt sufficient evidence of its |oss.

113. Wth respect to the transport claim Koncar submitted forwarding
agent’s invoices but they are not summari sed or totalled. Translations of
the typical forns/invoices are provided but the currency details, in sone
transl ati ons, are not adequately explained. The charges appear to be in
differing currencies and are not cross-referenced to the deliveries of
specific goods for the canp. The Panel finds that Koncar did not submt
sufficient evidence and expl anations to denonstrate its | oss.

(d) Advance paynent for North Jazira Project

114. It was clear that the advance paynent relating to the North Jazira
Project was in a substantial anmpbunt. Indeed, it may have been as much as
USD 1,058,596 relating to the foreign currency portion and | @ 73,745.700
relating to the local currency portion of the contract. Carification was
sought in an article 34 notification and Koncar did not give a precise
answer .

115. It is the contention of Koncar that had lIraq' s invasion and occupation
of Kuwait not occurred, then it “would have been paid by the purchaser
within the total contract price”. On the assunption that the clains
relating to the Scientific Research Project, the cost of the advance
paynment it paid to China State Construction Engi neeri ng Conmpany, the
purchase of storehouse, the transport of storehouse, the notorvehicles and
the canp for North Jazira are valid and recoverable in the full anobunts,
Koncar is still left with a net surplus. This is the result of the
substanti al advance paynments paid to it in respect of the North Jazira

Proj ect .

116. In terns of the contract, Koncar was to repay Irag these advance
paynments. It is the case either that Koncar has not repaid these nonies or
has not submitted proof that it has. It therefore follows that, even after
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taking into account the anounts owed by Irag to Koncar referred to in
par agraph 115, supra, Koncar retained a net surplus.

117. The Panel finds that the advance paynents woul d, for the nain part,
have been used by Koncar to purchase tangi ble assets to be used on the
project. In the circunstances, and applying the approach taken with
respect to advance paynments set out in paragraphs 64 to 67 of the Sunmmary,
there is no loss to Koncar for which the Panel can recomrend conpensation

118. Further, it is the case that Koncar alleges that it did not submt a
claimfor other contract |osses relating to this claimon the grounds that
t he advance paynent adequately covered its |osses. However, Koncar did not
spell out what these |osses were so as to enable the Panel to establish
their validity and the extent to which they exhausted the advance paynent.
Accordingly, in the absence of detail relating to such asserted contract

| osses and the advance paynent, the Panel is unable to recomend any
conpensation relating to contract |osses for the project.

D. Sumary of recomended conpensati on for Koncar

119. Based on its findings regarding Koncar’s claim the Panel reconmends
no conpensation
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V. STADLER & SCHAAF OHG

120. Stadler & Schaaf OHG (“Stadler”) is a German conpany whi ch was
undertaking work in Iraqg at the tinme of Iraq s invasion and occupation of
Kuwait. It seeks conpensation in the amount of 31, 326 Deut sche Marks
(“DEM) (USD 20,055) arising out of its enployee's alleged detention in
Irag. The amount cl ainmed appears to cover the period from6 July 1990 to
25 Novenber 1990.

121. On 24 March 1999, Stadler was sent an article 15 notification
requesting it to comply with the formal requirenents for filing a claim
Stadl er was requested to reply on or before 24 Septenber 1999. Stadler did
not submt a reply. On 4 Cctober 1999, Stadler was sent a formal article
15 notification. The deadline for Stadler to reply was 6 Decenber 1999.
Stadler did not reply to the article 15 notification

122. On 29 Septenber 1999, Stadler was sent an article 34 notification
requesting it to furnish further evidence to develop its claim Stadler
was requested to reply on or before 29 Decenmber 1999. Stadler did not
submt a reply. On 17 January 2000, Stadler was sent a rem nder to the
article 34 notification. The deadline for Stadler to reply was 31 January
2000. Stadler did not reply to the article 34 notification

123. The Panel finds that Stadler did not submt sufficient information or
docunentation to support its |osses.

124. The Panel recommends no conpensati on
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V. KRUPP | NDUSTRI ETECHNI K GVBH

125. Krupp I ndustrietechnik GrbH (“Krupp”) is a conpany incorporated
according to German | aw. Krupp seeks conpensation in the anbunt of DEM
144,908 (USD 92,771) for paynent or relief to others.

A. Paynent or relief to others

1. Facts and contentions

126. Krupp seeks conpensation in the anobunt of DEM 144,908 (USD 92,771) for
paynment or relief to others. 1In 1981 it had entered into a contract with
the Governnment of lraq to construct a National Astrononical Observatory on
Mount Korek. Krupp stated that at the tinme of Iraq’s invasion of Kuwait,

it was still negotiating with the Iraqgi authorities relating to additiona
costs for the contract. It continued to maintain an office in Baghdad. On
5 July 1990, it asserted that it sent an enpl oyee, who was based in
Germany, to prepare the final negotiation and |iquidation of the office in
I rag.

127. Krupp stated that after the invasion and occupation of Kuwait, its

enpl oyee was unable to continue to performthe services for which he was
assi gned nor was he able to | eave the country as it appears he had been

refused perm ssion to depart. Eventually, on 22 Novenber 1990, its

enpl oyee returned from Baghdad via Basel, Switzerland, to Dissel dorf.

128. Krupp indicated that its enpl oyee, upon his return, went on
“recreation | eave” until 31 Decenber 1990.

129. Krupp calculated its loss as foll ows:

(a) Paynments for “compul sory stay” in Baghdad from 2 August to 22 Novemnber
1990

Salary, daily allowance and site all owance DEM 74,144
Suppl emrentary costs on sal aries DEM 20, 944
Over head due to mai ntenance of general services DEM 9,632
Tot al DEM 104, 720

(b) “Recreation |Ieave” from 23 Novemnber 1990 to 31 Decenber 1990

Sal ary, daily allowance plus site all owance DEM 25, 156
Suppl ementary costs on sal aries DEM 6, 764
Overhead due to mmi ntenance of general services DEM 3, 268
Premi umto organi se | eave DEM 5, 000
Tot al DEM 40, 188

130. Krupp asserted that with respect to the salary paynents from 2 August
to 22 Novenber 1990, it was obliged to nake such paynents under its
contract with the enployee. It quoted an all eged clause of the contract
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providing that “the salary shall in case of an internnent be continued to
be paid.” Krupp asserted that this was al so an obligation under German

[ abour | aw.

131. Wth respect to the paynents, including the “prem uni of DEM 5, 000 for
the “recreation | eave” from 23 Novenber to 31 Decenber 1990, Krupp asserted
that this follows fromits “obligations as an enployer to care for the

wel fare” of its enployees. Krupp also cited Gernman | abour |aw, but did not
submt English copies of the asserted | egal provisions.

132. The “suppl enmentary costs” relate to the paynent of workman's
conpensati on, pension, and unenpl oynent insurance. Krupp stated that these
paynments were obligatory under the terns of the contract that it had with
the enpl oyee and under German | aw.

133. Krupp asserted that the “general services” were amounts it had to
expend on managenent of the conpany and administration. These appear to be
head office type expenses.

2. Anal ysi s and val uati on

134. Krupp submitted a partially translated copy of the contract signed by
its employee on 4 July 1990. It also submitted copies of airline tickets
relating to its enployee’s travel to and fromlraq. Krupp submitted a
partially translated “nonthly certificate on salary for the nonths of
August 1990 to Decenber 1990.” It did not submt a copy of its enployee’'s
Iragi residency permt nunber and passport number with issuing country.

135. Krupp submitted untranslated or partially translated docunents.
I nvoi ces and recei pts of the expenses incurred by the Krupp were not
submitted.

136. Wth respect to the claimfor “Paynments for conpul sory stay in Baghdad
from2 August 1990 to 22 Novenber 1990” the Panel finds that the salary,
daily all owance and site all owance are conpensable in principle. The Pane
finds that the partially translated contract and nonthly certificate on
salary for the months of August to Decenber 1990 denonstrated Krupp's
entitlenent to conpensation in the amount of DEM 43,605 (USD 27, 916) .

137. Wth respect to the claimrelating to “suppl ementary costs on
sal ari es”, “overhead due to mmi ntenance of general services”, and
“recreation | eave” the Panel recomrends no conpensation on the basis that
Krupp did not submit sufficient evidence as to | oss and causation

3. Recomendat i on

138. The Panel recommends conpensation in the anount of USD 27,916 for
paynment or relief to others.
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B. Summary of recommended conpensation for Krupp

139. Based on its findings regarding Krupp's claim the Panel recomends
conpensation in the amount of USD 27,916. The Panel finds the date of |o0ss
to be 2 August 1990.
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VI. UN TECH LI M TED

140. Unitech Limted, (“Unitech”) is an Indian registered conpany, which
was awarded the contract for the construction of “Head Quarter Building for
Arab Town”, Kuwait. The contract was for a fixed price of KW 1,159, 318.
Unitech stated that the site was established on 20 April 1990 and that it
“mobi li sed” three engineers from1l May 1990 and had to “denobilise” them on
31 July 1990. It seeks conpensation for the total amount of 451,000 Indian
Rupees (I NR)(USD 25,000) for travel costs, bank guarantee charges, and

sal ari es.

141. On 24 March 1999, Unitech was sent an article 15 notification
requesting it to conply with the formal requirenents for filing a claim
Unitech was requested to reply on or before 24 Septenber 1999. Unitech did
not submt a reply. On 4 Cctober 1999, Unitech was sent a formal article
15 notification. The deadline for Unitech to reply was 6 Decenber 1999.
Unitech did not reply to the formal article 15 notification

142. On 29 Septenmber 1999, Unitech was sent an article 34 notification
requesting it to furnish further evidence to develop its claim Unitech
was requested to reply on or before 29 Decenber 1999. Unitech did not
submit a reply. On 17 January 2000, Unitech was sent a rem nder article 34
notification. The deadline for Unitech to reply was 31 January 2000.
Unitech did not reply to the article 34 notification

143. The Panel finds that Unitech did not submit sufficient information or
docunentation to support its |osses.

144. The Panel recomends no conpensati on
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VI 1. | COMSA ENG NEERI NG COSTRUZI ONI E | MPI ANTI S. P. A

145. | comsa Engineering Costruzioni e Inpianti S.p.A (“lconsa”) is an
Italian registered, limted liability conpany. It had operated in Iraq
since 1981 on a nunber of “turnkey” projects in the fields of stee
carpentry, polyurethanic panels for civil prefabrication and steel frames.
At the time of Iraq' s invasion of Kuwait, |consa was engaged in a nunber of
projects in lraq. It seeks conpensation in the total anount of
9,228,833,000 Italian lira (“1TL") (USD 6,592, 022) for contract | osses,

| oss of profits, paynent or relief to others and financial |osses.

A. Contract Losses

(a) NASSR contract (contract with an lraqgi party)

146. Iconmsa did not submt a copy of the contract or adequate translations
of docunents relating to this alleged | oss. |Iconsa did not respond at al
to the article 34 notification. |t appears, fromthe docunentation
submtted, that |Iconmsa seeks conpensation for |TL 25,814,000 (USD 18, 438)
relating to paynents due under a contract for “supplies and works” with
NASSR Enterprise for Mechanical Industries, Baghdad. The contract rel ated
to the “restoration of the polyurethanic panels production line”. |Iconsa
asserted that after it conpleted the works on the contract, it sought to
test the connected items, but was unable to do so. The reasons for this
are not clear.

147. The Panel finds that the contract was with Iraq.

148. Wth respect to the NASSR contract, |conmsa subm tted copies of
correspondence with the Central Bank of lrag. It did not submit the
contracts together with any approved variations or the contract conditions
(both general and particular), nor applications for paynment, approved
paynment certificates, interimcertificates, progress reports, account

i nvoi ces, actual paynents received or dates of performance.

149. The Panel finds that Icomsa did not submt sufficient evidence of its
asserted | osses. Accordingly, the Panel recomends no conpensation for
contract |osses allegedly incurred under the NASSR contract.

(b) Danieli S.p.A (contract with non-lraqgi party)

150. I conmsa seeks conpensation for “conmercial co-operation” and for

“engi neering” totalling ITL 5,961, 043,000 (USD 4, 257,888). On the category
“BE" claimformlconsa described its claimas “fee”, however, the Panel has
reclassified it as a contract |oss.

151. Iconsa stated that it had entered into an agreenent to supply design
work and it also had a conmercial co-operation arrangenent with an Italian
conpany, Danieli S.p.A (“Danieli”). Using its local Iragi know edge,
Iconsa facilitated the acquisition by Danieli of two orders in Iraq.
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Dani eli acquired the orders in 1988. They related to a rolling mll in
Baghdad and a steel plant in Basrah. |conmsa asserted that it did the
designs relating to these two orders and that these anpbunts remain unpaid
by Danieli. On 27 Decenber 1991, Iconsa served a wit on Danieli in an
I[talian court in which it sought to recover the anmounts in question

152. Wth respect to the Danieli contract, |consa subnmitted a copy of the
court wit. It did not submit the contracts together with approved
variations or the contract conditions (both general and particul ar),
applications for paynent, approved paynment certificates, interim
certificates, progress reports, account invoices, actual paynents received
or dates of perfornmance.

153. Furthernore, the Panel finds that Icomsa did not denonstrate how the
asserted | osses arose directly out of Iraq s invasion and occupati on of
Kuwai t .

154. The Panel recomends no conpensation for contract |osses allegedly
i ncurred under the contract with Danieli

B. Loss of profits

1. Facts and contentions

155. Icomsa subnitted what appear to be three loss of profits clains
identified as follows:

(a) “Contracts acquired but not realised”;
(b) “Failure of acquisition of contracts in negotiation”; and
(c) “Damages for Iraqi Mrket closing”

(a) “Contracts acquired but not realised”

156. On the category “E” claimform |consa describes its claimas a | oss
arising in the course of “business transaction or course of dealing”. The
Panel has reclassified this as a claimfor loss of profits. Iconsa seeks
conpensation for loss of profits totalling ITL 16,950,000 (USD 12, 107)
arising out of contracts that it asserted were accepted by NASSR but could
not be carried out. It has taken the total value of the contracts, which
it asserted as amounting to I TL 169, 504, 000, and cal cul ated the | oss of
profits based upon 10 per cent of that anpbunt. The asserted |oss of profit
is stated at | TL 16, 950, 000.
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(b) “Failure of acquisition of contracts in negotiation”

157. This claimis based on the contracts that |Iconsa was all egedly
negotiating with various lraqi parties. |t based its calculation of its

| oss of profits on the total value of the contracts it was negotiating,
which it asserted as |ITL 115,099, 419,000. |comsa, asserted that it would
have had an “acquisition probability of 20 per cent”. To the resulting
anount it applies a contractual discount of five per cent which amounts to
| TL 21, 868,990, 000. Iconsa then calculated a | oss of profits of 10 per
cent based on ITL 21, 868,990,000 which totalled an asserted |oss of profits
of ITL 2,186, 899, 000 (USD 1, 562, 070).

(c) “Damages for Iraqgi Market closing (‘loss of goodwill’)”

158. I conmsa seeks conpensation in the amount of ITL 1 billion (USD 714, 285)

relating to “loss of goodwill” arising out of the closure of the Iraq
mar ket from August 1992 up to “all 1993”. The claimis based on what
| consa asserted was its inability to realise its turnover of ITL 10 billion

and a loss of profits based on 10 per cent of that turnover.

2. Anal ysi s and val uation

159. Wth respect to its claimfor “Contracts acquired but not realised”,

I comsa submitted copies of letters of credits, copies of correspondence and
ot her untransl ated docunents. There is no evidence either initially
submtted or in response to the article 34 notification that any of the
contracts were accepted by NASSR

160. In addition, there is no evidence that denonstrates that the projects
proceeded. Such evi dence could have included nonthly/periodic reports,

pl anned/ actual tine schedules, interimcertificates or account invoices,
details of work conpleted but not invoiced, by Iconsa, details of payments
made by the enpl oyer and evi dence of retention anounts that were recovered
by Iconmsa. |I|consa did not provide such evidence.

161. As evidence of its loss of profits relating to the “Failure of

acqui sition of contracts in negotiation”, |conmsa subnmitted copies of
various bids nade. As evidence for |losses relating to “Damages for Iragq
Mar ket cl osing”, Iconmsa submtted a copy of its turnover for 1981 to 1990.

162. The costs incurred by a contractor in making unsuccessful bids wll
nearly always be to the contractor’s account. In addition, there is no
evi dence relating to audited financial statements, budgets, managenent
accounts, turnover, original bids, profit/loss statenents, finance costs
and head office costs prepared by or on behalf of I|consa for each
accounting period comrencing in year one of the Projects and conti nuing
t hrough March 1993.
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163. The Panel finds that Iconsa failed to fulfil the evidentiary standard
for 1oss of profits clains as set out in paragraphs 125 to 134 of the
Sunmary. Accordingly, the Panel recomends no conpensation

3. Recomendat i on

164. The Panel recomends no conpensation for |oss of profits.

C. Paynent or relief to others

165. I conmsa seeks conpensation in the anount of |ITL 36,288,000 (USD
25,920). It asserted that this was the cost of supporting its nenber of
staff allegedly detained in Iraq from2 August to 10 November 1990. The
conpensati on sought relates to “salaries and other contributions.” |I|consa
did not submt detailed supporting evidence relating to this claim

166. The followi ng information about its enployee was not submitted: famly
name, first name, enployee identification nunber, lraqi residency permt
nunber, and passport nunber with issuing country. Copies of lconsa’s
payrol |l records for the enployee for the period relevant to the Caimwere
al so not provided.

167. Invoices and receipts of the expenses allegedly incurred by Iconsa
were not submitted.

168. The Panel finds that Icomsa did not subnmit sufficient evidence of its
al | eged | osses. Accordingly, the Panel recomrends no conpensation

D. Financial |osses bank guarantees

169. Iconmsa seeks conpensation for ITL 1,839,000 (USD 1, 314) for bank
guarantees for what |conmsa describes as “costs supported unnecessarily”.
These costs related to “contracts in negotiation and supported”

170. I comsa does not submit any argunent as to why this loss is causally
connected to Iraq’ s invasion and occupation of Kuwait. |consa submtted
untransl at ed documentation in support of its claim

171. The Panel recomends no conpensation for financial |osses as |consa
did not submit sufficient evidence to establish a |oss.

E. Sunmary of reconmended conpensation for |consa

172. Based on its findings regarding Icomsa’'s claim the Panel reconmends
no conpensati on.
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VI11. PACIFI C CONSULTANTS | NTERNATI ONAL

173. Pacific Consultants International (“Pacific”) is a Japanese registered
| egal entity specialising in consulting services relating to civi
construction works. Pursuant to an agreenent dated 18 January 1990, it was
engaged as an i ndependent engi neer for the dredging of the Um Qusr Area in
Iraqg by both the General Establishnent of Iraqi Port (Basrah) and the joint
venture formed by Boskalis International BV and Vol ker Stevin Dredgi ng.

174. It seeks conpensation in the amount of Yen (“JPY’) 2,207,861 (USD
15, 306) for paynent or relief to others.

175. On 24 March 1999, Pacific was sent an article 15 notification
requesting it to conply with the formal requirenents for filing a claim
Paci fic was requested to reply on or before 24 Septenmber 1999. Pacific did
not submit a reply. On 4 Cctober 1999, Pacific was sent a fornmal article
15 notification. The deadline for Pacific to reply was 6 December 1999.
Pacific did not reply to the fornmal article 15 notification.

176. On 29 September 1999, Pacific was sent an article 34 notification
requesting it to furnish further evidence to develop its claim Pacific
was requested to reply on or before 29 December 1999. Pacific did not
submit a reply. On 17 January 2000, Pacific was sent a rem nder article 34
notification. The deadline for Pacific to reply was 31 January 2000.
Pacific did not reply to the article 34 notification.

177. The Panel finds that Pacific did not submt sufficient information or
docunentation to support its |osses.

178. The Panel recommends no conpensati on
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I X, KAJI MA CORPORATI ON

179. Kajima Corporation (“Kajim”) is a Japanese limted liability conpany.
According to Kajima's registration docunents, it provides “contracting and
undertaking of civil engineering, architecture, machi nery and equi prent and
ot her construction works in general”. Kajim seeks conpensation in the
amount of JPY 6,742,602 (USD 46, 742) for paynent or relief to others and
pre-paid rent relating to its office in Baghdad.

A. Paynent or relief to others

1. Facts and contentions

180. Kaji na seeks conpensation in the amount of JPY 4,942, 602 (USD 34, 264)
for payment or relief to others. It asserts that it evacuated three

enpl oyees, two Filipino citizens and one Japanese citizen fromlraq.
Kajima stated that the two Filipino citizens returned to the Philippines by
air on 30 August 1990 from Baghdad via Aman and Bangkok to Manila. The
Japanese national was allegedly evacuated on 6 Novenber 1990 on a pl ane
chartered by the Governnent of Japan. Kajina seeks conpensation for
expenses, relating to its Japanese enpl oyee, including salary, socia

i nsurance, bonus, retirement allowances, accommpdation on arrival and a
medi cal check up. Wth respect to its Filipino enployees, Kajima clains
for expenses relating to war risk insurance and air tickets.

2. Anal ysi s and val uati on

181. Kajina was only able to provide the nane of one of its enpl oyees. The
follow ng informati on about each enpl oyee was not submtted: famly nane,
first nane, enployee identification nunber, Iraqi residency permt nunber,
and passport number with issuing country. Kajinma did not provide copies of
its payroll records for the enpl oyees for the period relevant to the claim
Kajima did not explain why it was unable to subnit the docunentation. In
its reply to the article 34 notification, it nmerely indicated that the

i nformati on was “not avail able”.

182. Kajima subnitted copies of untranslated docunents. Kajinma did not
submit evidence detailing who woul d be responsible for the costs of
ai rfares upon natural conpletion of the contract.

183. The Panel finds that Kajina did not submt sufficient evidence of its
asserted | osses relating to paynent or relief to others.

3. Recomendat i on

184. The Panel recommends no conpensation for paynent or relief to others.



S/ AC. 26/ 2000/ 20
Page 39

B. Financial |osses (prepaid rent)

185. Kaji ma seeks conpensation for rent paid in respect of its Baghdad
office for the period from2 August 1990 to 6 Novenmber 1990 totalling JPY
1,800,000 (USD 12,478). It did not provide sufficient detail relating to
the claim Kajima did not establish how the asserted | oss was causally
connected to lraqg’' s invasion and occupation of Kuwait. Kajima stated that
it was unable to provide a copy of the |ease agreement as this was left in
Baghdad. For the sanme reason, it was unable to submt rental receipts.

186. The Panel finds that Kajima did not submit any evidence of its |oss
and how the asserted | osses arose directly out of Iraq s invasion and
occupation of Kuwait. Accordingly, the Panel recommends no conpensati on
for financial |osses.

C. Sunmary of recomended conpensation for Kajim

187. Based on its findings regarding Kajina's claim the Panel reconmends
no conpensation
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X TAI SEI CORPORATI ON

188. Taisei Corporation (“Taisei”) is a Japanese registered corporation,
whi ch engages in planni ng, surveying, designing, supervising, construction
engi neering and consulting relating to building, civil engineering, plant
installation and other construction works. It was engaged in projects in
Kuwait and lrag at the time of Iraq' s invasion and occupati on of Kuwait.
Tai sei seeks conpensation in the total amount of USD 107,362 for tangible
property | osses, paynent or relief to others and | oss of cash.

A. Loss of tangi ble property

189. Tai sei seeks compensation in the anbunt of JPY 601,064 (USD 4, 167) for
| oss of tangi ble property kept at its office in Kuwait. Taisei asserted
that the invasion and “robbery” by the lraqi mlitary forces resulted in
its office supplies being stolen. |In support of its claim Taise
submtted an extract froman “office supplies record” dated February 1991
and a certificate fromits landlord that the office was “well furnished”
Tai sei al so submitted photographs of the office in Kuwait.

190. Taisei did not provide evidence such as certificates of title,

recei pts, purchase invoices, bills of |ading, insurance docunments, custons
records, inventory lists, asset registers, hire purchase or |ease
agreenents, transportation docunents and other rel evant docunents generated
prior to 2 August 1990.

191. The Panel finds that Taisei did not submt sufficient evidence that it
owned the tangi ble property and that such property was in Kuwait on 2
August 1990. Accordingly, the Panel recommends no conpensation for |oss of
tangi bl e property.

B. Paynent or relief to others

1. Facts and contentions

192. Tai sei seeks conpensation in the amount of USD 47,306 for paynment or
relief to others arising out of the evacuation of one staff nenber from
Kuwait and 24 staff nenbers fromlrag.

(a) Evacuation from Kuwai t

193. Tai sei had one nenber of staff in Kuwait at the tine of Iraq s

i nvasi on and occupation of Kuwait on 2 August 1990. The staff nenber
managed to escape fromKuwait to his hometown, Cochin, India. The enployee
departed Kuwait for Baghdad on 2 Septenber 1990, then travelled via Aman,
Jordan, en route to Bonbay, India. The enployee arrived in India on 12
Sept enber 1990. Taisei asserted that it incurred costs relating to
airfares, hotel costs in Anman and sal ary paynents nade to its enpl oyee
from2 August to 12 Septenber 1990.
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(b) Evacuation fromlraqg

194. Tai sei seeks compensation for the evacuation of its seven Japanese and
17 Filipino enpl oyees from Baghdad, Iraq. It also seeks conpensation for
the cost of two of its enployees who were involved in organising the
repatriation of its staff.

195. The Filipino enpl oyees were flown from Baghdad to Amman on 18 August
1990. They stayed in Aman from 18 August 1990 to 20 August 1990. On 20
August 1990 they were flown to Bahrain and then flew to Manila on 21 August
1990.

196. Taisei stated that a nember of its head office staff |eft Japan for
Amman on 17 August 1990 to arrange the hotel reservations for, and hand
over airline tickets, to the Filipino enployees. He stayed in Amman from
18 to 22 August 1990, when he then left Amman for London to discuss, with
staff of the Taisei London office, the fate of the seven Japanese enpl oyees
who were still in Baghdad. He stayed in London from 22 to 24 August 1990
wher eupon he returned to Japan. Taisei seeks compensation for the costs of
this enpl oyee’ s journey.

197. Another head office enployee of Taisei |eft Japan for Amman on 11
Cct ober 1990 to “receive” the seven Japanese enpl oyees. He was in Amman
from12 to 15 October 1990, but the enpl oyees were not rel eased so he
departed Amman on 15 Cctober 1990. Tai sei seeks conpensation for these
costs.

198. On 7 Novenber 1990, two of the Japanese enpl oyees departed Iraq for
Japan on a flight arranged by the CGovernment of Japan. The renuni nder of
the enpl oyees departed Irag for Bangkok on a flight arranged by the
Government of Irag, and from Bangkok to Japan on a flight arranged by the
Gover nment of Japan

2. Anal ysi s and val uation

199. Taisei submtted various docunents and receipts relating to the costs
of evacuating its enpl oyees.

200. In the article 34 notification, Taisei was asked to explain how the
evacuation costs exceeded the costs that it would nornally have incurred

upon natural conmpletion of its work in Irag or Kuwait. 1In its response,
Tai sei stated that with respect to its enployee in Kuwait, upon natura
conpl etion of the work, he would have taken a direct flight to India. It

adds, “yet according to emergency situations there was no choice but to
take a flight via Amman. Making the hotel fee and travel expense to Amman
totally additional.” The sanme explanation was given relating to the
Filipino enployees. According to Taisei, they would not have had to go via
Amman, but woul d have been transported directly to Manil a.
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201. Taisei was requested in an article 34 notification to provide evi dence
of who was responsible for the costs of repatriating enpl oyees upon natura
conpletion of the contract in lraq or Kuwait. In its reply, Taise

i ndi cated that the docunentation was destroyed when the offices were
ransacked. Accordingly, there were no contracts subnitted to denonstrate
who woul d have borne this responsibility.

202. The Panel finds that the evidence submitted by Taisei, relating to its
evacuation of its enployees fromKuwait and Iraq, denonstrated that the
cost of travel of its staff nenbers to Aman, Jordan, was a tenporary and
extraordi nary expense and is therefore conpensable. Taisei submtted
evidence to establish its entitlenent to the anpunt of USD 323. Wth
respect to the cost of travel to India (including to Cochin) and to Manila,
this has not been denonstrated by Taisei to be tenporary and extraordinary
expenses. Accordingly, the Panel reconmrends no conpensation

203. Wth respect to the asserted salary paynments nmade to its enpl oyee in
Kuwai t, Taisei did not submt proof of paynent of the salary. Accordingly,
the Panel recommends no conpensati on

204. Wth respect to the claimby Taisei relating to travel costs for head
quarters staff in travelling to render assistance to enpl oyees in Kuwait
and lraq, the Panel finds that the costs were tenporary and extraordi nary
and are therefore conpensable in principle. Taisei subnmitted evidence

whi ch denponstrated its entitlement to USD 15, 619.

3. Recomendat i on

205. The Panel recomends conpensation in the amount of USD 15, 942.

C. Financial |osses

206. Tai sei seeks conpensation in the anpunt of 16,152 Kuwaiti dinars
(“KWD") (USD 55,889) for loss of cash in a safe in Kuwait. Taisei asserts
that Iraq s invasion and occupation of Kuwait and “robbery” caused by the
Iragi mlitary forces resulted in its cash being stolen

207. Tai sei submtted photographs of a cash box and an extract fromits
cashbook as evidence to support its claim

208. The Panel finds that Taisei did not produce sufficient evidence of the
exi stence of the cash in the safe. The Panel also notes that Taisei’s

enpl oyee, who was based in Kuwait at the tinme of the invasion, did not make
mention of the cash in the safe in his statenent. Accordingly, the Pane
recomends no conpensati on

D. Sunmmary of reconmended conpensation for Taise

209. Based on its findings regarding Taisei’s claim the Panel recomends
conpensation in the amount of USD 15,942. The Panel finds the date of |o0ss
to be 2 August 1990.
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XI.  SUM TOMO CONSTRUCTI ON CO. LTD

210. Sumitonmo Construction Co. Ltd. (“Sumitomp”) is alimted liability
conpany specialising in “design and execution for general civi

engi neering, construction works and prestressed concrete products”. At the
time of Iraq’'s invasion and occupation of Kuwait, Sumitono was involved in
bui | di ng mai nt enance work for the ArabSat Satellite project, |ocated about
30 kil onetres from Baghdad. Sumtonp seeks conpensation in the tota

amount of JPY 6,013,026 (USD 41, 684) for |oss of tangible property and
paynment or relief to others.

A. Loss of tangible property

211. Sumitomp seeks conpensation in the anount of JPY 3,905, 495 (USD
27,074) for loss of tangible property.

212. Sumtomp did not clearly state whether the assets in question were
lost as a result of it evacuating its enployees fromlraq or confiscation
by the Iragi authorities. It submtted a copy of a letter fromthe Iraq
General Establishnent for Conmunications and Posts dated 23 Decenber 1992,
which lists a “nonitor and printer” and a photocopyi ng nmachi ne as havi ng

bei ng “handed over”. Sumitonp also submitted copies of letters relating to
the “handi ng over” of a vehicle Toyota Nunmber 8774 to the “FAO Genera
Establ i shment Committee”. The exact date of “hand over” is not clear. Two

ot her vehicles, Toyota Number 8772 and Toyota Number 8771 were “handed
over” on 7 Decenber 1992 and 29 Septenber 1992 respectively.

213. The Panel finds that the evidence submitted by Sunitono establishes
that the itens in question were confiscated by Iraq. Applying the
approach, that this Panel has devel oped, with respect to the confiscation
of tangible property by the Iraqi authorities after the liberation of
Kuwait set out in paragraph 146 of the Summary, the Panel recomends no
compensati on.

B. Paynent or relief to others

1. Facts and contentions

214. Sumitonp seeks conpensation in the amount of JPY 2,107,531 (USD
14,610) relating to the costs of evacuating its enployees and, in certain
cases, their famlies fromlraq. Fromthe evidence submtted, it would
appear that Sumitonmo evacuated six enpl oyees plus the spouse and child of
one of its enployees, which resulted in a total nunber of eight evacuees.
The cl ai ned anmount relates to air tickets, hotel charges, neals and airport
taxes and the cost of bus transport from Baghdad to Amran.

215. The exact evacuation dates are unclear, but the subnitted invoices and
an affidavit fromthe General Manager of Sumitonp reflect that this is

i kely to have occurred between 16 and 23 August 1990. The affidavit of
the CGeneral Manager also indicated that the Indian enpl oyees and two famly
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menbers were evacuated from Amman to India, while the Filipino enployees
travelled from Amman to the Philippines via Bangkok

2. Anal ysi s and val uation

216. Sumitomo provided copies of invoices for airline tickets, hote
i nvoi ces, invoices for taxes and visas.

217. In the article 34 notification, Sumtonp was asked to explain how the
evacuation costs exceeded the costs that it would nornmally have incurred
upon natural conmpletion of work in lrag. It stated that “[w]je find this
itemimnpossible to cal cul ate”.

218. Sumitomp was further requested in the article 34 notification to
provi de evidence of who was responsible for the costs of repatriating

enpl oyees upon natural conpletion of the contract inlragq. In its reply,
Sum tono indicated that the question was “[n]ot applicable to this claini.
Sumitonmp submitted no documents to denonstrate who woul d have borne this
responsi bility.

219. The Panel finds that it is only the costs relating to the travel to
Amman, Jordan, which Sumitono established as being tenporary and

extraordi nary. Accordingly, the Panel recomends conpensation of USD 1, 634
for expenses proven by Sumitonp that it incurred relating to the cost of
the Amman j our ney.

3. Recomendat i on

220. The Panel recomends USD 1,634 for paynent or relief to others.

C. Sunmary of recomended conpensation for Sumtono

221. Based on its findings regarding Sunmitomo’s claim the Panel recomends
conpensation in the amount of USD 1,634. The Panel finds the date of | oss
to be 2 August 1990.
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Xil. ABB HV SW TCHGEAR AB

222. ABB HV Switchgear AB (“ABB Switchgear”) is a Swedish registered
conpany whi ch describes itself as a wholly owned subsidiary of Asea Brown
Boveri AB, Sweden. ABB Switchgear seeks conpensation for the total anmount
of 973,800 Swedish krona (“SEK’) (USD 169, 150) for paynent or relief to
others. It asserts that three of its enployees were detained in Iraq for
the period 2 August to 10 Decenber 1990.

223. On 24 March 1999, ABB Switchgear was sent an article 15 notification
requesting it to conply with the formal requirenments for filing a claim
ABB Swi tchgear was requested to reply on or before 24 Septenber 1999. ABB
Swi tchgear did not submit a reply. On 4 Cctober 1999, ABB was sent a
formal article 15 notification. The deadline for ABB Switchgear to reply
was 6 Decenber 1999. ABB Switchgear did not reply to the formal article 15
notification.

224. On 29 Septenber 1999, ABB Swi tchgear was sent an article 34
notification requesting it to furnish further evidence to develop its
claim ABB Switchgear was requested to reply on or before 29 Decenber
1999. ABB Switchgear did not submit a reply. On 17 January 2000, ABB
Swi tchgear was sent a reminder article 34 notification. The deadline for
ABB Swi tchgear to reply was 31 January 2000. ABB Switchgear did not reply
to the rem nder article 34 notification.

225. The Panel finds that ABB Swi tchgear did not submit sufficient
i nformati on or documentation to support its |osses.

226. The Panel recomends no conpensati on.
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Xi1l. HEALTH AND SCI ENTI FI C CONSTRUCTI ON LI M TED

227. Health and Scientific Construction Limted (“HSC') is a United Ki ngdom
registered linted liability entity. It was engaged in a building contract
in lrag at the Kadhi m ya Teachi ng Hospital (Saddam College) in Baghdad at
the tine of Iragq’ s invasion of Kuwait.

228. HSC seeks conpensation in the total anount of 134,648 Pounds sterling
(“@BP") (USD 255,985) for |oss of tangible property and paynment or relief to
ot hers.

A. Loss of tangi ble property

1. Facts and contentions

229. HSC seeks conpensation in the amount of GBP 8,730 (USD 16, 597) for

| oss of tangible property. It was engaged in a building contract in lraq

at the Kadhi miya Teachi ng Hospital (Saddam College) in Baghdad. Under the
contract, HSC was to supply nodul ar operating theatres. The agreed price

was GBP 730, 678.

230. The contract was al nost conpleted at the time of Iraq s invasion and
occupation of Kuwait. HSC asserted its tangi ble property |losses as “tools
and equi pnent that could not be exported”.

2. Anal ysi s and val uati on

231. In support of its claim HSC submitted various faxes from HSC
detailing itens for tenporary inport, a shipping note for “Tenporary
Lifting Gear”, a copy Order dated 31 May 1990 from Shanni ng I nternationa
Limted, which was the main contractor, and a copy of a Lloyd s docunentary
extension of credit note.

232. Further details and evidence relating to the clained | oss were sought
fromHSC in an article 34 notification. This included evidence that each
of the itens clained was located in Iraq as at 2 August 1990 and that the
HSC continued to own each itemat that tinme.

233. The only itemwhere a |link has been established with a confirmnm ng
shipping note relates to the “tenporary lifting gear”. The Pane

accordi ngly recommends conpensation, taking into account depreciation, in
the amount of GBP 2,380 (USD 4,525) relating to the “tenporary lifting
gear”.

234. Wth respect to the balance of the claimrelating to tangible property
| osses, HSC provided i nadequate explanations linking its asserted property
| osses to the evidence submitted. It is therefore inpossible to conclude,

which, if any, of the itens inported on a tenporary basis relate to the

| oss of property clai ned.
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3. Recomendat i on

tangi bl e property | osses.

B. Paynent or

relief to others

1. Facts and contentions
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recomends conpensation in the amount of USD 4,525 for

236. HSC seeks conpensation in the anmount of GBP 125,918 (USD 239, 388) for
paynment or relief to others. HSC stated that four of
Irag and were due to return to the United Kingdomon 9 August 1990, but

they were prevented from doing so by the Iraq

aut horities.

its personnel were in

237. The four personnel, according to HSC, stayed in the “A Sadeer NOVOTEL

Hot el ”
I nt ernati onal
Shanni ng I nternationa
conmpensation relating to its personne

(a)

(b)

(c)

(d)

(e)

Per sonnel costs

Paynments to 3 personnel on

| abour supply sub-contracts

Remuner ati on for nmanagi ng director

Subsi stence payments for hostages

Expenses for enpl oyee seeking

rel ease of hostages (head office)

Loss of service of nanagi ng director

5 nmonths at GBP 10, 000 per nonth

Accommmodati on costs
Hotel costs in Baghdad

Cost of journey Irag to UK for

per sonnel (vi a Rone)
Cost of journey Irag to UK for
1 personnel nmenber (via Amman)

Tel ephone calls to hostages

Tot al

3

GPB
GBP

GBP

GBP

19, 563
9,620
2,116
2, 356
50, 000
39, 920

1,391
538

414
125,918

i n Baghdad. The hotel bills were allegedly paid by Shanning
Limted, who was the nain contractor.
Limted invoiced HSC for the costs.
as foll ows:

On 28 March 1991,
HSC seeks
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2. Anal ysis and val uation

238. HSC subnitted sonme invoices and recei pts of the expenses incurred. It
al so subnmitted copies of bank documents, credit card receipts and
correspondence with British Telecom The Panel finds as follows relating
to each itemof HSC s claim

(a) Personnel costs

239. The Panel finds that the claimrelating to the paynments nade to the
three personnel on | abour supply sub-contracts is conpensable in so far as
it relates to the period of detention as HSC submitted sufficient evidence
to denonstrate its loss. The Panel, however, recommends conpensation in
the amount of GBP 16, 687 (USD 31, 724), which excl udes the anmount cl ai ned
for the week ending 10 August 1990, as that portion of the claimis nore
appropriately considered to be a contract |1o0ss. There was insufficient

evi dence submitted relating to the period for the week ending 10 August
1990 for the Panel to recomrend conpensation

240. Wth respect to the claimfor the amount of GBP 9,620 relating to its
Managi ng Director, HSC subnitted a schedul e of payments but this was not
supported by any invoices or actual proof of paynent. The Panel finds that
the clains for subsistence paynments for the four hostages and the cost of
the head office enpl oyee were not supported by sufficient explanations and
evi dence as to the asserted | osses. Accordingly, the Panel recomrends no
conpensation for the managi ng director, subsistence paynents and the head
of fice enpl oyee’s costs.

(b) Loss of service of managi ng director

241. HSC did not subnit any evidence to substantiate the claimfor |oss of
the services of the Managing Director. Accordingly, the Panel recomends
no conpensation

(c) Acconmpdation costs in Baghdad

242. The Panel finds that the claimfor the accommdati on costs in Baghdad
of GBP 39,920 is compensable in principle. HSC, however, did not submt
proof of payment to Shanning International Limted. The Panel recomends
no conpensation

(d) Airfares/evacuation costs

243. HSC did not subnit an explanation as to how these costs were tenporary
and extraordinary costs. Accordingly, the Panel reconmends no compensation
for airfares/evacuation costs.
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(e) Tel ephone costs

244. HSC subnitted evidence of correspondence between itself and British

Tel ecom whi ch established that the calls were nade to Iraq. The Pane
reconmmends conpensation in the anount of GBP 414 (USD 787).

3. Recomendat i on

245. The Panel recomrends conpensation in the amount of USD 32,511

C. Sunmary of reconmended conpensation for HSC

246. Based on its findings regarding HSC s claim the Panel reconmends
conpensation in the amount of USD 37,036. The Panel finds the date of
to be 2 August 1990.

| oss
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XI'V. BECHTEL GROUP | NC.

247. Bechtel Goup Inc. (“Bechtel”) is a corporation incorporated under the
laws of the United States of America. Bechtel stated that at the tine of
Irag’ s invasion and occupation of Kuwait, its wholly owned subsidiaries
were engaged in projects in Iraq and Saudi Arabia. Bechtel seeks
conpensation in the total amount of USD 1,280, 184 for accident insurance
prem unms and insurance costs related to the evacuation of its enpl oyees.

It also nmakes a claimfor interest.

248. For the reasons stated in paragraph 58 of the Summary, the Panel makes
no recomendati on with respect to Bechtel’s claimfor interest.

A.  Financial |osses

1. Facts and contentions

(a) Personal accident insurance (lraq)

249. Bechtel seeks conpensation in the amount of USD 223,952 for persona
accident insurance premuns relating to its enployees in Iragqg.

250. Bechtel stated that in March 1987, July 1988 and October 1989,

Overseas Bechtel, Inc. and Bechtel Linmited, both wholly owned subsidiaries
of Bechtel, entered into agreenents with the Mnistry of Irrigation and the
M nistry of Industry of the Governnent of Iraq for engineering, technica
assi stance and rel ated services in connection with the Bekhnme Dam Proj ect
and the PC-2 Project (Petrochem cal Compl ex No. 2) respectively.

251. On 1 August 1990, Bechtel asserted that it had three nmal e enpl oyees
and the spouse of one of its enployees |ocated at the Bekhme Dam Project.
Anot her enpl oyee and his wife and daughter had just arrived in Baghdad en
route to the project site.

252. Wth respect to the PC-2 Project, Bechtel asserted that, on 1 August
1990, the staff based in Iraq totalled 101 individuals and were situated at
three locations in Baghdad. No staff nmenber had noved to the site as the
canpsite was inconplete. Bechtel stated that as a direct result of lraq' s
i nvasi on and occupation of Kuwait, work on both projects was stopped.
Bechtel asserted that 101 of its enployees in Irag were denied exit visas
and detained in Iraq.

253. The last of the enployees to be evacuated fromlraq departed on 12
Decenber 1990.

254. Bechtel claimed that it effected personal accident insurance cover
relating to its personnel in lrag. On 2 Cctober 1990, Bechtel accepted a
quotation for USD 250, 000 for personal accident insurance for each of its,
then, 93 enployees in lrag. On 5 Cctober 1990, Bechtel increased the
personal accident insurance by an additional USD 300,000 for each of the 91
enpl oyees then still in Iraq. The total personal accident cover effected
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for each of its enployees in Irag was USD 550, 000. On 29 November 1990,
Bechtel reduced the insured amount to USD 300, 000 per person.

(b) Personal accident insurance (Saudi Arabia)

255. Bechtel seeks conpensation in the anpunt of USD 983,732 relating to
its management decision on 5 Cctober 1990 to provi de personal acci dent

i nsurance cover of USD 300,000 per person for its 272 enpl oyees based in
Saudi Arabia. The decision, according to Bechtel, was based on the

enpl oyees being “in a nore hazardous situation than ever envisioned by the
conpany”. On 29 Novenber 1990, Bechtel reduced the insured ambunt to USD
250, 000 per person. The personal insurance cover in Saudi Arabia was
extended on several occasions up to 26 March 1991

(c) Evacuation insurance

256. Bechtel al so seeks conpensation in the anount of USD 72,500 for
“contingent liability” relating to the costs for insurance cover for its
personnel on five flights during the period 8 August to 5 Septenber 1990.
Bechtel stated that these flights were to “evacuate the conpany’s enpl oyees
and dependants who were not detained by Iraq and the conmpany’s dependants
in Saudi Arabia”.

2. Anal ysi s and val uation

257. Bechtel asserted that the losses it clains were “suffered as a result
of military operations during the period 2 August 1990 to 2 March 1991 or

alternatively, resulted fromthe actions by officials, enployees or agents
of the Government of lraq or its controlled entities during that period in
connection with the invasion or occupation”.

(a) and (b) Personal accident insurance (lrag and Saudi Arabia)

258. In its response to the article 34 notification, Bechtel stated, that
it “. . . was norally obligated to provide additional personal accident
coverage to enpl oyees that had been placed in a situation far nore
hazardous than ever expected. Bechtel is not aware of any US | aw or
condition of its enploynment contracts which otherw se required Bechtel to
obtain the additional personal accident insurance.”

259. In areply to an article 34 notification question, Bechtel indicated
that prior to Iraq s invasion and occupation of Kuwait its enpl oyees

el ected on an individual basis whether to be covered or not in terns of
per sonal acci dent insurance.

260. Bechtel submitted a listing of the projects in Saudi Arabia, the job
nunbers, and the nunber of workers enployed. There is no explanation as to
how the conditions relating to each project site in Saudi Arabia resulted
in a credible and serious threat that was intimtely connected to lraq’s

i nvasi on and occupation of Kuwait.
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261. The Panel finds that, with respect to the cost of accident insurance
prem unms relating to Bechtel’s enployees in Iraq and Saudi Arabia, Bechte
did not denpnstrate that such asserted expenses were direct |osses arising
out of Iraq’ s invasion and occupation of Kuwait. Accordingly, the Pane
recomends no conpensation for accident insurance premn ums.

(c) Evacuation insurance

262. Bechtel was requested in the article 34 notification to state whether
the cost of the flight insurance was “mandatory” in order to charter the
flights. Bechtel, in its response, indicated that it “has not been able to
| ocate information regardi ng whether it was mandatory to obtain the flight

i nsurance in order to charter the flights.”

263. Bechtel did not provide an accurate indication of what proportion of
the passengers on the flights were not Bechtel’s enployees. It sinply
stated that “one or nore of the flights chartered by Bechtel may have
carried several enployees of other conpanies performng work in Iraq or
their dependants.” There is an indication of the nunber of passengers on
all except one of the flights. Bechtel, however, did not provide |ists of
passengers aboard the flights.

264. Bechtel did not provide an expl anation or evidence expl ai ni ng how each
premum for the individual flights was cal cul ated or the extent of the
coverage for each of the flights.

265. The Panel finds that Bechtel did not submt sufficient evidence as to
its asserted loss relating to evacuation insurance. Accordingly, the Pane
recomends no conpensati on

3. Recommendati on

266. The Panel reconmends no conpensation for financial |oss.

B. Summary of reconmended conpensation for Bechte

267. Based on the Panel’s findings regarding Bechtel’s claim the Pane
recommends no conpensati on
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XV. HOWE- BAKER ENG NEERS, | NC.

268. Howe- Baker Engi neers, Inc. (“Howe-Baker”) is a corporation organised
and existing under the laws of the United States of America. It is
i nvol ved in the business of consulting and contracting engi neers.

269. Howe- Baker seeks conpensation in the total anmpunt of USD 215, 699 for
contract |osses, |loss of earnings and paynent or relief to others. The
Panel is of the view that elements of the clainmed amount appear to relate
to clainms that are nore appropriately classified as contract |osses and

| oss of earnings. Were appropriate, the Panel has re-classified the

rel evant portions of the claimas such

A. Contract | osses

1. Facts and contentions

270. Howe- Baker seeks conpensation for contract |osses in the amount of USD
9, 529.

271. A contract was entered into between State Engi neering Conpany for

I ndustrial Design and Construction (“SEIDACC') and Superior Air Products
Di vi si on, Howe- Baker Engineers, Inc. (“the contract”) to be |ocated at

Di al a Governorate, lrag. The contract is dated 4 June 1988 and had a | unp
sum price of USD 3, 355,951. SEIDACC wanted to obtain a nodul arized Air
Separation Unit, having the capacity to produce liquid argon. The process
i nvol ves the separation of air into high purity oxygen and argon by | ow
tenperature distillation. Howe-Baker was to design, supply and provide
techni cal advice during construction and comm ssioni ng of the plant.

272. Howe-Baker stated that its four enpl oyees were assigned to work on the
portion of the contract related to “start up work for an Air Separation
Plant”. This work, according to Howe-Baker, began on 26 February 1990.
Howe- Baker asserted that the anmount outstanding related to | osses incurred
from2 August 1990 to 2 March 1991 totalling USD 215, 699.

273. Howe- Baker contended that its | osses arose as a result of “non-paynent
of contractual obligations and illegal detention of US citizens”. It
submitted invoices relating to its claim nanely invoice nunbers 29834,
29835 and 29836. The invoices appear to reflect a conbination of clains
for work perforned, |oss of earnings and paynent or relief to others.

274. Wth respect to what appears to be the contract | osses, Howe-Baker’s
assertion is that it had four technical service enpl oyees supervising job
sites for the State Organi sation for Industrial Design and Construction
This appears to be the same organisation referred to as SEI DACC. Howe-
Baker asserted that from 6 August to 10 Decenber 1990 these enpl oyees were
supervising job sites. It also adds that three of themwere held as “human
shields” by the Iragi authorities. |In the affidavit subnmitted by one of
the enpl oyees, there is no nmention of “supervisory activities” after the
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i nvasi on and occupation of Kuwait. It is apparent fromthe affidavit that
it was inpossible for themto depart Irag due to the activities of the
Iragi officials.

275. The unpai d invoices woul d, therefore, appear to relate to supervisory
activity that occurred up to, at the latest, 6 August 1990. In a sumary
of its claimattached to the statement of claim the asserted contract

| osses are stated for a period from2 to 6 August 1990 and can be

summari sed as foll ows:

Tabl e 3. Howe-Baker’s claimfor supervision for period 2 to 6 August 1990

I nvoi ce no. 29834 5 days at USD 500 per day UsD 2, 500
I nvoi ce no. 29835 5 days at USD 500 per day UsD 2, 500
I nvoi ce no. 29836 5 days at USD 500 per day UsD 2, 500

Tot al 7,500

Table 4. Howe-Baker’s claimfor expenses: Hotel, food, laundry and tax
for period 2 to August 1990

I nvoi ce no. 29834 -

I nvoi ce no. 29835 UsD 472
I nvoi ce no. 29836 UsD 1, 557
Tot al 2,029

276. Howe- Baker stated that the anpbunts clainmed are in terms of a
section of the contract that was “cost reinbursable for expenses and $500 a
day for tinme.” Section 6 of the contract stated that Howe-Baker shall

“...provide technical assistance during erection, comm ssioning
and start up and test run at a per diemrate of 500 U.S. $ per
day. The charges will comence on the day SUPAI RCO personne

| eave SUPAIRCO s office in TYLER TEXAS with the maxi numtrave
time two days each way. Travel cost, hotel, |ocal subsistence for
such service are to be paid by SEI DACC.”
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2. Anal ysi s and val uati on

277. The Panel finds that the contract was with Iraq and the work performed
by Howe- Baker under the contract included in Howe-Baker’s clai mwas
performed after 2 May 1990. The claimis therefore within the jurisdiction
of the Commi ssion.

278. Howe- Baker submitted a copy of the contract. The Panel finds that the
provi sions of the contract relating to the daily rate for the services to
be provided at USD 500 per day are evident fromthe relevant clause in the
contract. Howe-Baker also subnmitted three invoices. The Panel finds that
Howe- Baker submitted sufficient evidence as to its entitlement in the
anount of USD 7,500 relating to services rendered for the period from2 to
6 August 1990. Wth respect to the asserted |losses relating to hotel,
food, laundry and taxi for the period 2 to 6 August 1990, Howe-Baker did
not submit the vouchers supporting these costs. Nor did it subnit proof of
paynment of the all eged expenses. The Panel recomends no conpensation for
the asserted losses relating to hotel, food, laundry and taxi for the
period 2 to 6 August 1990.

3. Recomendat i on

279. The Panel recomends conpensation in the anpunt of USD 7, 500.

B. Loss of earnings

1. Facts and contentions

280. Howe- Baker seeks conpensation in the anpunt of USD 189, 000 for | oss of
earnings. The claimfor |oss of earnings appears to be based on the
inability of Howe-Baker’s three enployees to |leave Iraq after Iraq s

i nvasi on and occupation of Kuwait. For each of its three enpl oyees who
were detained in Irag, Howe-Baker has sought paynent relating to the period
from7 August to 10 Decenber 1990 during which its enpl oyees were detai ned
in lrag.

281. Howe- Baker has based the clained amount on section 6 of the contract
wi t h SEI DACC whi ch stipulates a per diemof USD 500 per day. This anmount,
however, relates specifically to technical services that were to be

provi ded by Howe-Baker. There do not appear to have been any technica
servi ces provided during the period from7 August to 10 Decenber 1990.

282. The claimis not based on the entirety of its contract w th SElI DACC,
but appears limted to that portion of the contract being undertaken by its
three enpl oyees.

283. It is not clear when the enpl oyees were due to conplete the technica
services in ternms of the contract. Howe-Baker states only that “[t]he job
was nearing conmpletion and these enpl oyees woul d have cone hone before
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Decenmber 12, 1990. W are trying to recoup for the extra tinme they had to
spend in Iraq due to the invasion.”

284. The ampunts clainmed are cal culated for a period of 126 days for each
of the three enployees and the total asserted |oss of earnings anounts to
UsD 189, 000.

2. Anal ysi s and val uati on

285. The Panel finds that Howe-Baker did have a contract in existence,

whi ch was disrupted by Irag’ s invasion and occupation of Kuwait on 2 August
1990. It did not, however, indicate when the supervisory services were to
cease apart fromthe assertion that the enployees would return before 12
Decemnber 1990.

286. Howe- Baker provided no evidence of any other costs which it may have
incurred in performng the contract, for exanple, the overhead costs of its
head office, which may have affected the profitability of the contract as a
whol e.

287. Howe- Baker submitted Consolidated Financial Statenments for Process
Systens International for the years ending 31 Decenber 1989, 1990 and 1991
to support its assertion relating to loss of earnings. It did not submt
information directly linked to the project which would include: audited
financial statenments, budgets, managenent accounts, turnover, origina

bids, profit/loss statenents, finance costs and head office costs prepared
by or on behal f of Howe-Baker for each accounting period conmencing in year
1 of the Project and continuing through March 1993.

288. The Panel recomrends no conpensation for |oss of earnings as Howe-
Baker did not submit sufficient evidence of its |oss.

3. Recomendat i on

289. The Panel recomends no compensation for |oss of earnings.

C. Paynent or relief to others

1. Facts and contentions

290. Howe- Baker seeks conpensation in the anpunt of USD 17,170 relating to
the asserted illegal detention of three of its enployees in Irag by the
Iragi authorities. The three enpl oyees were engaged as technica
supervisors with respect to the contract with SEI DACC. Two of the

enpl oyees were American nationals and one was British. On 7 August 1990
the enpl oyees were advised by the United States embassy that American
nationals should attenpt to |l eave Irag. The three enpl oyees, according to
an affidavit of one of the enpl oyees, were denied permission to | eave Iraq
as the authorities refused to grant themexit visas. |t appears as though
sanctuary was offered at the United States Enmbassy from about 19 August
1990 and the American nationals appear to have noved into the Enbassy.
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This was in order to avoid being “picked up” by the Iragi authorities. The
British national chose to remain in his hotel.

291. According to the affidavit of one of the enpl oyees, “the |ocal bank
accounts were frozen. The balance in the bank was approximately 13, 000l D.
We had approximately 25001 D in cash. The cost of living in the Residency
was approxi mately 10001 D per nonth.” The two American nationals were

rel eased on 10 Decenber 1990 and flew to Frankfurt. On 11 Decenber 1990,
they flewto the United States from Frankfurt. The British national flew
to London fromlraq on 11 Decenber 1990.

2. Anal ysi s and val uati on

292. The followi ng information about each enpl oyee was subm tted by Howe-
Baker: fam |y name, first nane, and passport nunber with issuing country
for only one enpl oyee. Copies of Howe-Baker’'s payroll records for the
enpl oyees for the period relevant to the claim (both before and after 2
August 1990) were not provided nor were the Iraqi residency pernit numbers
for the enpl oyees subnmitted

293. The evidence of the loss submitted consists of an attachment, an
affidavit fromone of Howe-Baker’s enpl oyees and three invoice nunbers,
29834, 29835 and 29836. These invoices list the expenses relating to
airfares, hotel, food, taxi and m scellaneous itens for the period 7 August
1990 to 10 Decenber 1990. There are no supporting vouchers detailing the
expenses listed on the invoices. Further, Howe-Baker did not submit proof

of having incurred these costs by way of receipts for payment, for exanple.

294. The Panel recomends no conpensation for paynment or relief to others
as Howe- Baker did not submt sufficient evidence that it paid for these
costs.

3. Recomendat i on

295. The Panel recomends no conpensation for paynment or relief to others.

D. Sunmary of reconmended conpensation for Howe- Baker

296. Based on its findings regardi ng Howe-Baker’s claim the pane
recomends conpensation in the amount of USD 7,500. The Panel finds the
date of loss to be 2 August 1990.
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XVl . | TEK OPTI CAL SYSTEMS DI VI SI ONS

297. Itek Optical Systems Divisions (“Itek”), a division of Litton Systens,

Inc., is a corporation organi sed and existing under the |aws of the United
States of America. |Itek undertakes the research, devel opnent, design and
manuf acture of electric equipnment. Itek seeks conpensation in the tota

amount of USD 98,972 for paynent or relief to others.

A. Paynent or relief to others

1. Facts and contentions

298. Itek seeks conpensation in the gross anpunt of USD 173,089 for paynent
or relief to others in relation to the detention of three of its enpl oyees
by the Iraqi authorities. It has offset against this, the anpunt of
conpensation that it received relating to an insurance policy recovery
totalling USD 74,116. This results in a net claimto the Comm ssion of USD
98, 972.

299. Itek stated that its three enployees were in Kuwait at the invitation
of the Kuwait Airforce. The trip was a business devel opnent visit. The
enpl oyees arrived in Kuwait on 31 July 1990. On 1 August 1990 they had a
neeting with the Kuwait Airforce. They were scheduled to neet with the
commuander of the Kuwait Airforce on 2 August 1990.

300. Iraqi mlitary authorities detained the enployees on 4 August 1990.
The enpl oyees were transported to Iraq and held at various institutions as
“human shields”. One of the enpl oyees was rel eased on 10 Septenber 1990,
the second was rel eased on 10 Decenber 1990 and the third enpl oyee was

rel eased on 11 Decenber 1990. Two of the enpl oyees were unable to resune
work until 2 January 1991 due to the “ill effects of their detention and
m streatment by the Governnent of Iraq”.

301. Itek’s claimconsists of three itens as foll ows:

(a) Conmpensation to detai ned enpl oyees during detention and recovery

302. Itek seeks conpensation for USD 88,851 relating to asserted
conpensation paid to its three enpl oyees. The anmounts paid were sal ary
paynments during the period of detention of the enpl oyees, and during the
peri od when they were “recovering” and unable to work upon their rel ease
from detention.

(b) Reinmbursenent to detained enpl oyees for |oss of personal possessions

303. Itek stated that upon the detention of its enployees by the Iraq
authorities they had to abandon their personal possessions in Kuwait. It
asserted that it conpensated its enployees for the |oss of their persona
possessions. |tek seeks conpensation in the amount of USD 7, 042.
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(c) Hardship all owance

304. Itek seeks conpensation in the amount of USD 77,196 which it asserted
it paid to its three enployees. This anpunt was paid, Itek asserted, in
order to “conpensate themfor the stress, hardship and separation from
their famlies which they incurred while travelling on Caimnt’s

busi ness.”

(d) |Insurance conpensation received

305. Itek stated that it filed a claimwith its insurer, the National Union
Fire Insurance Conpany Unit of Anerican International Underwriters (“AlU"),
in connection with the | osses, which are the subject of this claim Itek
acknow edged receiving a paynent fromAlUon its claimin the anmount of USD
74,117. The ampunt has been deducted fromthe total claimthat Itek
submitted to the Commission. Itek claimed for conpensation fromAIU in
terms of a Corporate Kidnap and Ransom Extortion |Insurance Policy nunber

80- 160278 issued by AU The Rel ease formsigned by Itek (in about July
1991 as the exact date is not clear fromthe copy attached) conprised the
foll owi ng anounts:

Payrol | expenses UsD 77, 196. 08

Less deducti bl e USD (3, 079. 44)

Total received USD 74, 116. 64
2. Anal ysi s and val uation

306. The conpensation by Al U appears to be confined to the payroll expenses
for the period that the enpl oyees were held hostage. It does not include
the asserted | osses to the enpl oyees’ possessions, paynments made during the
“recovery” or the “hardship allowance”. Itek did not subnmit an explanation
for the amounts deducted fromthe release. It nerely refers to them as
“deducti bl es under the policy”.

307. Itek deducted the ampbunt paid in conpensation by AlU fromthe entire

cl ai med anpbunt submitted. It is the view of the Panel that the amount from
Al U shoul d be deducted fromthe cost of the salaries paid to the enpl oyees
only. The net result would be that, in the absence of an explanation
relating to the anount of USD 3,079 deducted fromthe policy, Itek has been
fully conpensated for that particular |oss el enent.

(a) Compensation to detai ned enpl oyees during detention and recovery

308. The Panel recommends that, in line with its previous decisions, only
salary costs up to the final date of departure of Itek enpl oyees shoul d be
conpensable. G ven that the salary costs have been conpensated al ready by
i nsurance payouts, the Panel recomends no conpensation for |osses relating
to salary. 1In the absence of an explanation relating to the nature of the
anount of USD 3,079 deducted fromthe insurance payout, the Pane

recommends no conpensation for that anount.
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(b) Rei nbursenent to detained enpl oyees for | oss of personal possessions

309. Itek subnmitted copies of its internal requests for cheque

di sbursements in favour of its three enpl oyees along with receipts relating
to itens purchased. The Panel finds that Itek submtted evidence entitling
it to conmpensation in the amount of USD 7, 042.

(c) Hardship all owance

310. Itek provided the follow ng information about each enpl oyee: famly
name, first name, enployee identification nunber and passport number with
i ssuing country. Itek submtted two copies of payroll records relating to
January 1991 only and relating to two of its enployees. It did not submt
proof of payment, apart froman Internal Menorandum of Itek dated 2 June
1991 summari si ng expenses incurred on enpl oyees.

311. Itek did not establish howthe | osses arose directly as a result of
Irag’s invasion and occupation of Kuwait. The Panel accordingly reconmends
no compensation for the hardship all owance paid to the enpl oyees.

3. Recommendati on

312. The Panel reconmends conpensation of USD 7,042 for paynent or relief
to others.

B. Summary of recommended conpensation for ltek

313. Based on its findings regarding Itek’s claim the panel recomends
conmpensation in the amount of USD 7,042. The Panel finds the date of | oss
to be 2 August 1990.
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XVI . ENERGOPROQIEKT BUI LDI NG AND GENERAL CONTRACTI NG COVPANY LI M TED

314. Energoproj ekt Building and General Contracting Conpany Linited
(“Energoprojekt”) is a joint stock conmpany incorporated according to the

| aws of the Republic of Yugoslavia. Energoprojekt is a provider of
construction and engi neering services and was involved in various projects
in Irag. Energoprojekt seeks conpensation for asserted |osses relating to
contract, tangible property and interest totalling USD 3, 137, 264.

315. The interest elenment is in the ambunt of USD 748, 264. For the reasons
stated in paragraph 58 of the Summary, the Panel makes no recomrendati on
with respect to Energoprojekt’s claimfor interest.

A Contract | osses

1. Facts and contentions

316. Energoproj ekt seeks conpensation in the amount of USD 1,157,556 for
contract losses. The claimis for outstanding interimpaynment certificates
and unpai d retention nonies in respect of the restorati on and mai nt enance
of the O d Head Ofice Building of the Central Bank of Iraqg in Baghdad. On
22 Cctober 1988, Energoprojekt entered into a |lunmp sumcontract with the
Central Bank of Iraq (“the enployer”) for civil engineering works relating
to the restoration and nmai ntenance of the O d Head Ofice Building of the
Central Bank of Iraq in Baghdad. The contract price was a | unp sum anount
of 1QD 1,809,000 “plus I D 91,000 contingencies”. Under the contract,

Ener goproj ekt had 365 days to “conpl ete and hand over the works.”

317. Energoproj ekt commenced the mai ntenance and restorati on work on 31
Decenmber 1988. The initial stage involved dismantling work with respect to
the ceiling, doors, partitioning, flooring, electrical works and pl unbing.
Thi s aspect of the work took about 2.5 nonths to conpl ete.

318. The next stage of the project involved the works on the buil ding
structure itself. This included work on the plunbing, electrical
ceilings, partitioning, doors, wi ndows, and flooring. The works were
conpl eted on 16 June 1990 and the mmi ntenance period comrenced on 1 July
1990. In terns of the contract, the maintenance period was to |ast one
year and therefore was due to expire on 30 June 1991. Energoproj ekt
asserted that the enployer required it to rectify the works in accordance
with the “snag list” supplied by the Resident Engineer.

319. Energoproj ekt stated that, notwithstanding Iraq s invasion and
occupation of Kuwait on 2 August 1990, it continued to nmintain a presence
on the site and to renmedy the defects on the “snag list”. Energoprojekt
indicated that it was unable to conplete the “snag list” in full as it was
unable to inmport materials. In a letter to the enployer dated 17 August
1990, Energoprojekt outlined the difficulty with sourcing material and
manpower. It also indicated that, due to the circunstances prevailing in
Iraq, it was al so sending a nunber of its workers “for a short holiday”.
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By 22 August 1990, Energoprojekt indicated that it had only 25 per cent of
its personnel on site. The remminder of its expatriate staff were
evacuated by 14 January 1991. Further work to conplete the project becane
i mpossi bl e. Energoprojekt asserted that it had conpleted 50 per cent of
the itens on the “snag list”.

320. Energoprojekt stated that it seeks conpensation in terms of its “draft
final account”. It appears that the claimis for unpaid contractua
anounts that were included in Energoprojekt’s draft final account.

2. Anal ysi s and val uati on

321. The Panel finds that the Central Bank of Iraq is an lragi state
agency.

322. The first elenent of the loss is with respect to outstanding interim
paynment certificates. Energoprojekt submtted the following interim
paynment certificates:

(a) InterimCertificate nunber 15, dated 26 April 1990 and relating to
wor k perforned during the period ending March 1990;

(b) InterimCertificate nunber 16 dated 24 May 1990 and relating to work
performed during the period ending April 1990;

(c) InterimCertificate nunber 17, dated 20 June 1990 and relating to
wor k perforned during the period ending May 1990; and

(d) InterimCertificate nunber 18, dated 9 July 1990 and relating to work
performed during the period ending June 1990.

323. The Panel finds that the work, with respect to Interi m Paynment
Certificates Nunbers 15 and 16, relate to work performed during the periods
endi ng March 1990 and April 1990 respectively and accordingly relate to
performances which are outside the jurisdiction of the Comm ssion.

324. InterimPaynment Certificates Nunbers 17 and 18 refer to work perforned
during the period ending May 1990 and June 1990 respectively. As the
performance took place after 2 May 1990, the amounts clainmed are within the
jurisdiction of the Conmission. The Panel finds that Energoproj ekt
submitted evidence which denonstrates that it is entitled to paynent of

UsD 170, 000.

325. Energoproj ekt asserted | osses relating to the non-rel ease of the
retention nonies in the amunt of |1QD 95,000 (USD 304, 844). According to
the contract, it would have been entitled to 50 per cent of the retention
paynents nmade under the interimcertificates upon the comrencenent of the
mai nt enance period. The bal ance of 50 per cent woul d have been rel eased
upon the issue of the final naintenance certificate.
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326. This Panel discusses the issue of unpaid retention amounts in
paragraphs 78 to 84 of the Summary. The Panel finds that the evidence
subm tted by Energoprojekt denonstrated that the project would have reached
a conclusion, but there were a nunber of “snags” to conplete prior to

conpl etion. This would have necessitated Energoprojekt incurring some
costs in order to conplete the project. |In accordance with the approach
previously taken by the Panel, the Panel deternines that Energoproj ekt
woul d have been entitled to paynent of a retention anount of Q@ 71,500
(USD 229, 904) and reconmends conpensation in this anpunt.

3. Recommendati on

327. The Panel reconmmends conpensation of USD 399, 904 for contract | oss.

B. Loss of tangi ble property

328. Energoproj ekt seeks conpensation in the amount of USD 1,231, 444 for

| oss of tangible property. It stated that it had set up a tenporary canp
at Al Shaab to accommpbdate its personnel working on the project with the
Central Bank of lraq. Energoprojekt asserted that, on 11 May 1992, the Al
Fao State Organisation requested Energoprojekt to produce an inventory of
the noveable itenms on site. Energoprojekt stated that it produced an

i nventory, which was signed by three of its representatives and one of the
representatives of the Government of Iraq

329. Energoproj ekt stated that the “canp was confiscated by the A Fao
State Organi sation by an adm nistrative Order pronul gated in or about My
1992".

330. Applying the approach taken with respect to the confiscation of
tangi bl e property by the Iragi authorities after the liberation of Kuwait
set out in paragraph 146 of the Summary, the Panel recomends no
conpensati on.

C. Sunmary of reconmended conpensation for Energoproj ekt

331. Based on its findings regardi ng Energoprojekt’s claim the Pane
recommends conpensation in the anount of USD 399,904. The Panel finds the
date of loss to be 2 August 1990.
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XVIIT. SUMVARY OF RECOMVENDED COWVPENSATI ON BY CLAI MANT

Tabl e 5. Recommended

conpensation for the fifteenth instal nent

d ai nant d ai m anpunt Recomended
(USD) Conpensati on
(USD)
Lenzi ng 6, 522, 682 ni
Akt i engesel | schaft
Koncar El ektroindustrija 8,440, 131 nil
d. d.
St adl er & Schaaf OHG 20, 055 nil
Krupp I ndustrietechnik 92,771 27,916
GrbH
Unitech Limted 25, 000 ni
| consa Engi neering 6, 592, 022 nil
Costruzioni e Inpianti
S. p. A
Paci fic Consultants 15, 306 nil
I nt ernati onal
Kaj i ma Corporation 46, 742 nil
Tai sei Corporation 107, 362 15, 942
Sumi tonmo Construction Co. 41, 684 1,634
Ltd
ABB HV Switchgear AB 169, 150 ni
Heal th and Scientific 255, 985 37, 036
Construction Linmted
Bechtel Group, Inc. 1, 280, 184 ni
Howe- Baker Engi neers Inc 215, 699 7,500
Itek Optical Systens 98, 972 7,042
Di vi si on
Ener gopr oj ekt Bui | di ng 3,137, 264 399, 904

and General Contracting
Conpany Linited




Geneva, 21 June 2000

( Si gned) Pi erre Genton
Commi ssi oner

(Si gned) Vi nayak Pradhan
Conmi ssi oner

(Si gned) John Tackaberry
Chai r man
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| nt roducti on

1. In the Report and Recommendati ons Made by the Panel of Conmi ssioners
Concerning the Fourth Instalnent of “E3” Cains (S/AC 26/1999/14) (the
“Fourth Report”), this Panel set out some general propositions based on
those claims which had cone before it and the findings of other panels of
Commi ssioners contained in their reports and reconmendati ons. Those
propositions, as well as some observations specific to the clains in the
fourth instalnent of “E3” clainms, are to be found in the introduction to
the Fourth Report (the “Preanble”).

2. The Fourth Report was approved by the Governing Council in its

deci sion 74 (S/AC. 26/ Dec.74 (1999)); and the clainms that this Panel has
subsequent|ly encountered continue to nanifest the same or simlar issues.
Accordingly, the Panel has revised the Preanble, so as to delete the
specific coments, and thus present this Sunmary of General Propositions
(the “Summary”). The Sunmary is intended to be annexed to, and to form

part of, the reports and recomendati ons made by this Panel. The Sunmmary
should facilitate the drafting, and reduce the size, of this Panel’s future
reports, since it will not be necessary to set matters out in extenso in

the body of each report.

3. As further issues are resolved, they nmay be added at the end of future
editions of this Sunmary.

4. In this Summary, the Panel w shes to record:

(a) the procedure involved in evaluating the clains put before it
and in formulati ng recormmendati ons for the consideration of the Governing
Counci | ; and

(b) its analyses of the recurrent substantive issues that arise in
clainms before the Commi ssion relating to construction and engi neering
contracts.

5. In deciding to draft this Sumary in a fornmat whi ch was separated out
fromthe actual recommendations in the report itself, and in a way that was
re-usabl e, the Panel was notivated by a nunber of matters. One was the
desire to keep the substantive elenment of its reports to a nanageabl e

l ength. As the nunber of reports generated by the various panels

i ncreases, there seens to be a good deal to be said for what nmight be

call ed econom es of scale. Another natter was the awareness of the Pane
of the high costs involved in translating official docunents fromtheir
original |anguage into each official |anguage of the United Nations. The
Panel is concerned to avoid the heavy costs of re-translation of recurrent
texts, where the Panel is applying established principles to fresh clains.
That re-translation would occur if the reasoning set out in this Sumrary
had been incorporated into the principal text of each report at each

rel evant point. And, of course, that very repetition of principles seens
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unnecessary in itself, and this Summary avoids it. In sum it is the
intention of the Panel to shorten those reports and recomendati ons,
wher ever possible, and thereby to reduce the cost of translating them

I. THE PROCEDURE

A, Summary of the process

6. Each of the claimants whose clains are presented to this Panel is
given the opportunity to provide the Panel with information and
docunent ation concerning the claims. Inits review of the clains, the

Panel considers evidence fromthe clainmants and the responses of
CGovernments to the reports of the Executive Secretary issued pursuant to
article 16 of the Provisional Rules for Cainms Procedure (S/AC. 26/1992/10)
(the “Rules”). The Panel has retained consultants with expertise in

val uation and in construction and engi neering. The Panel has taken note of
certain findings by other panels, approved by the Governi ng Counci l
regarding the interpretation of relevant Security Council resolutions and
Governi ng Council decisions. The Panel is mndful of its function to
provi de an el ement of due process in the review of clains filed with the
Conmi ssion. Finally, the Panel expounds in this Summary both procedura
and substantive aspects of the process of formulating recommendations in
its consideration of the individual clains.

B. The nature and purpose of the proceedi ngs

7. The status and functions of the Comm ssion are set forth in the report
of the Secretary-CGeneral pursuant to paragraph 19 of Security Counci
resol ution 687 (1991) dated 2 May 1991 (S/22559).

8. The Panel is entrusted with three tasks in its proceedings. First,
the Panel is required to determni ne whether the various types of |osses

all eged by the claimants are within the jurisdiction of the Conmi ssion
i.e., whether the | osses were caused directly by Iraq s invasion and
occupation of Kuwait. Second, the Panel has to verify whether the all eged
| osses that are in principle conpensable have in fact been incurred by a
given claimant. Third, the Panel is required to determ ne whether these
conpensabl e | osses were incurred in the anpbunts clainmed, and if not, the
appropriate quantum for the | oss based on the evidence before the Panel

9. In fulfilling these tasks, the Panel considers that the vast nunber of
clains before the Conmission and the time limts in the Rules necessitate
the use of an approach which is itself unique, but the principa
characteristics of which are rooted in generally accepted procedures for
claimdetermnation, both donestic and international. It involves the

enpl oyment of well established general |egal standards of proof and

val uati on net hods that have much experience behind them The resultant
process is essentially docunentary rather than oral, and inquisitoria
rather than adversarial. This nethod both realises and bal ances the twi n
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obj ectives of speed and accuracy. It also permts the efficient resolution
of the thousands of claims filed by corporations with the Comnmi ssion

C. The procedural history of the “E3”" d ains

10. The clainms submitted to the Panel are selected by the secretariat of
the Conmi ssion from anong the constructi on and engi neering clains (the
““E3” Clains”) on the basis of established criteria. These include the
date of filing and conpliance by claimants with the requirenents
established for clains submtted by corporations and other legal entities
(the “category “E’ clains”).

11. Prior to presenting each instalment of clainms to the Panel, the
secretariat perforns a prelimnary assessnent of each claimincluded in a
particular instalnent in order to determ ne whether the claimneets the
formal requirenments established by the Governing Council in article 14 of
the Rul es.

12. Article 14 of the Rules sets forth the formal requirenents for clains
submitted by corporations and other legal entities. These clainmants nust
submit:

(a) an “E" claimformwith four copies in English or with an
English transl ation;

(b) evi dence of the ampunt, type and causes of | osses;

(c) an affirmation by the Governnent that, to the best of its
know edge, the claimant is incorporated in or organized under the |aw of
the Government submitting the claim

(d) docunent s evi denci ng the nanme, address and pl ace of
i ncorporation or organi zation of the clai mant;

(e) evi dence that the claimnt was, on the date on which the claim
arose, incorporated or organized under the | aw of the Government which has
submtted the claim

() a general description of the legal structure of the claimnt;
and

(9) an affirmation by the authorized official for the claimnt that
the infornmation contained in the claimis correct.

13. Additionally, the “E” claimformrequires that a claimnt submt with
its claima separate statenent in English explaining its claim("Statenent
of Cainf), supported by docunentary and other appropriate evidence
sufficient to denonstrate the circunstances and the anpbunt of the clainmed
| osses. The following particulars are requested in the “I NSTRUCTI ONS FOR
CLAI MANTS” :
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(a) the date, type and basis of the Comm ssion’s jurisdiction for
each el ement of |oss;

(b) the facts supporting the claim
(c) the Il egal basis for each elenment of the claim and

(d) the amobunt of conpensation sought and an expl anation of how t he
amount was cal cul at ed.

14. If it is determned that a claimdoes not provide these particulars or
does not include a Statenment of Claim the claimant is notified of the
deficiencies and invited to provide the necessary informati on pursuant to
article 15 of the Rules (the “article 15 notification”). [If a claimnt
fails to respond to that notification, the claimant is sent a forma
article 15 notification

15. Further, a review of the | egal and evidentiary basis of each claim
identifies specific questions as to the evidentiary support for the alleged
losses. It also highlights areas of the claimin which further information
or docunentation is required. Consequently, questions and requests for
addi ti onal docunentation are transmitted to the claimnts pursuant to
article 34 of the Rules (the “article 34 notification”). |If a claimnt
fails to respond to the article 34 notification, a rem nder notification is
sent to the claimant. Upon receipt of the responses and additiona
docunentation, a detailed factual and | egal analysis of each claimis
conducted. Comrunications with claimants are made t hrough their respective
gover nnent s.

16. It is the experience of the Panel in the clains reviewed by it to date
that this analysis usually brings to |light the fact that many cl ai mants
lodge little naterial of a genuinely probative nature when they initially

file their claims. It also appears that many clainants do not retain
clearly relevant documentation and are unable to provide it when asked for
it. Indeed, sone claimnts destroy docunments in the course of a nornal

adnmi ni strative process w thout distinguishing between docunents with no

| ong term purpose and docunents necessary to support the clains that they
have put forward. Sone claimants carry this to the extrenme of having to
ask the Comm ssion, when responding to an article 15 or an article 34
notification, for a copy of their owmn claim Finally, sone claimnts do
not respond to requests for further information and evidence. The
consequence is inevitably that for a |large nunber of |oss elements and a
smal | er nunber of claimants the Panel is unable to recommend any
conpensati on.

17. The Panel performs a thorough and detailed factual and | egal review of
the clains. The Panel assunes an investigative role that goes beyond
reliance nmerely on information and argunent supplied with the clains as
presented. After a review of the relevant information and documentation
the Panel nmekes initial determ nations as to the conpensability of the |oss
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el enents of each claim Next, reports on each of the clainms are prepared
focusing on the appropriate valuation of each of the conpensabl e | osses,
and on the question of whether the evidence produced by the claimnt is
sufficient in accordance with article 35(3) of the Rules.

18. The cumul ative effect is one of the foll owi ng recomrendations: (a)
conpensation for the loss in the full anount clainmed; (b) compensation for
the loss in a lower anpunt than that clainmed; or (c) no conpensation

. PROCEDURAL | SSUES

A.  Panel recommendations

19. Once a notivated reconmendation of a panel is adopted by a decision of
the Governing Council, it is sonmething to which this Panel gives great
wei ght .

20. Al panel recomendations are supported by a full analysis. Wen a
new claimis presented to this Panel it nmay happen that the new claimwl|
mani f est the sane characteristics as the previous clai mwhich has been
presented to a prior panel. 1In that event, this Panel will followthe
principle devel oped by the prior panel. O course, there may still be

di fferences inherent in the two clains at the | evel of proof of causation
or quantum Nonetheless the principle will be the sane.

21. Aternatively, that second claimw Il nmanifest different
characteristics to the first claim In that event, those different
characteristics may give rise to a different issue of principle and thus
warrant a different conclusion by this Panel to that of the previous panel

B. Evidence of |oss

22. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by docunentary and ot her appropriate evidence sufficient to
denonstrate the circunstances and amount of the clainmed |oss. The
CGoverni ng Council has stated in paragraph 5 of decision 15 that, with
respect to business |losses, there “will be a need for detailed factua
descriptions of the circunstances of the clained | oss, danage or injury” in
order to justify a recommendati on for conpensation (S/ AC. 26/1992/15).

23. The Panel takes this opportunity to enphasise that what is required of
a claimant by article 35(3) of the Rules is the presentation to the

Commi ssi on of evidence that nust go to both causation and quantum The
Panel s interpretation of what is appropriate and sufficient evidence will
vary according to the nature of the claim In inplenmenting this approach
the Panel applies the relevant principles extracted fromthose within the
corpus of principles referred to in article 31 of the Rules.
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1. Sufficiency of evidence

24. In the final outcome, clains that are not supported by sufficient and
appropriate evidence fail. In the context of the construction and

engi neering clains that are before this Panel, the nost inportant evidence
is documentary. It is in this context that the Panel records a syndrone
which it found striking when it addressed the first clainms presented to it
and which has continued to manifest itself in the clainms subsequently
encountered. This was the reluctance of claimants to nake critica
docunent ati on available to the Panel

25. Inperatively, the express wordi ng of decision 46 of the Governing
Council requires that * clainms received in categories ‘D, 'E, and 'F
nmust be supported by docurmentary and ot her appropriate evidence sufficient
to denpnstrate the circunstances and amount of the clained loss ...” In
this same decision, the Governing Council confirmed that * no | oss shal
be conpensated by the Commi ssion solely on the basis of an expl anatory
statement provided by the claimant,...” (S/AC. 26/ Dec. 46(1998)).

26. It is also the case that the Panel has power under the Rules to
request additional information and, in unusually |arge or conpl ex cases,
further witten subm ssions. Such requests usually take the form of
procedural orders. \Were such orders are issued, considerable enphasis is
pl aced on this need for sufficient docunentary and ot her appropriate

evi dence.

27. Thus there is an obligation to provide the rel evant docunentary
evi dence both on the first filing of a claimand on any subsequent steps.

28. VWhat is nore, the absence of any relevant contenporary record to
support a particular claimneans that the claimant is inviting the Panel to
make an award, often of mllions of dollars, on no foundation other than
the assertion of the claimant. This would not satisfy the “sufficient
evidence” rule in article 35(3) of the Rules and woul d go agai nst the

i nstruction of the Governing Council contained in decision 46. It is

sonet hing that the Panel is unable to do.

2. Sufficiency under article 35(3): The obligation of disclosure

29. Next in the context of docunentary evidence, this Panel wi shes to

hi ghli ght an inmportant aspect of the rule that clains nmust be supported by
sufficient docunmentary and other appropriate evidence. This involves
bringing to the attention of the Comm ssion all nmaterial aspects of the
claim whether such aspects are seen by the claimant as beneficial to, or
reductive of, its claims. The obligation is not dissimlar to good faith
requi rements under donestic jurisdictions.
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3. Mssing docunents: The nature and adequacy of the paper trai

30. The Panel now turns to the question of what is required in order to
establ i sh an adequate paper trail

31. Whiere documents cannot be supplied, their absence nmust be explained in
a credi ble manner. The expl anation nust itself be supported by the
appropriate evidence. Caimants nay al so supply substitute docunentation
for or information about the m ssing docurments. Caimants nust renenber
that the nmere fact that they suffered a loss at the sanme tine as the
hostilities in the Persian Gulf were starting or were in process does not
mean that the | oss was directly caused by Iraqg’ s invasion and occupati on of
Kuwait. A causative link nust be established. It should also be borne in
mnd that it was not the intention of the Security Council inits
resolutions to provide a “new for old” basis of reinbursenent of the | osses
suffered in respect of tangible property. Capital goods depreciate. That
depreci ation must be taken into account and denonstrated in the evidence
filed with the Commission. In sum in order for evidence to be considered
appropriate and sufficient to denonstrate a | oss, the Panel expects
claimants to present to the Comm ssion a coherent, |ogical and sufficiently
evidenced file leading to the financial clainms that they are making.

32. O course, the Panel recognises that in time of civil disturbances,
the quality of proof may fall bel ow that which woul d be subnitted in a
peace time situation. Persons who are fleeing for their |ives do not stop
to collect the audit records. Allowances have to be nmade for such

Vi ci ssi t udes.

33. Thus the Panel is not surprised that some of the clainmants in the
instal ments presented to it to date seek to explain the |ack of
docunent ati on by asserting that it is, or was, located in areas of civi

di sorder or has been | ost or destroyed, or, at |east, cannot be accessed.
But the fact that offices on the ground in the regi on have been | ooted or
destroyed woul d not explain why clai mants have not produced any of the
docunentary records that would reasonably be expected to be found at
claimants’ head offices situated in other countries.

34. The Panel approaches the clains presented to it in the light of the
general and specific requirements to produce docunents noted above. Were
there is a lack of docunentation, conbined with no or no adequate

expl anation for that |ack, and an absence of alternative evidence to make
good any part of that lack, the Panel has no opportunity or basis upon

whi ch to nake a recommendati on

C. Anending clains after filing

35. In the course of processing the clains after they have been filed with
the Conmission, further information is sought fromthe claimants pursuant
to the Rules. When the claimants respond they sonmetinmes seek to use the
opportunity to anmend their clainms. For exanple, they add new | oss
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el enents. They increase the anopunt originally sought in respect of a
particular |1 oss element. They transfer nonies between or otherw se adjust
the calculation of two or nore | oss elements. |n sone cases, they do al
of these.

36. The Panel notes that the period for filing category “E’ clains expired
on 1 January 1996. The CGoverning Council approved a mechani smfor these
claimants to file unsolicited supplenents until 11 May 1998. After that
date a response to an inquiry for additional evidence is not an opportunity
for a claimant to i ncrease the quantumof a |oss elenent or elenents or to
seek to recover in respect of new loss elenments. In these circunstances,
the Panel is unable to take into account such increases or such new | oss

el enents when it is formulating its recommendations to the Governing

Council. It does, however, take into account additional docunentation
where that is relevant to the original claim either in principle or in
detail. It also exercises its inherent powers to re-characterise a | oss,

which is properly submtted as to tinme, but is inappropriately allocated

37. Some claimants also file unsolicited subm ssions. These too somnetines
seek to increase the original claimin the ways indicated in the previous
par agraph. Such subm ssions when received after 11 May 1998 are to be
treated in the sane way as anendnents put forward in solicited suppl enents.
Accordingly the Panel is unable to, and does not, take into account such
anmendnents when it is formulating its recommendati ons to the Governing
Counci | .

[11. SUBSTANTI VE | SSUES

A. Applicable | aw

38. As set forth in paragraphs 17 and 18 of the Fourth Report, paragraph
16 of Security Council resolution 687 (1991) reaffirmed the liability of
Irag and defined the jurisdiction of the Conmission. Pursuant to article
31 of the Rules, the Panel applies Security Council resolution 687 (1991),
ot her relevant Security Council resolutions, decisions of the Governing
Counci |, and, where necessary, other relevant rules of international |aw

B. Liability of lraqg

39. Whien adopting resolution 687 (1991), the Security Council acted under
chapter VIl of the Charter of the United Nations which provides for

mai nt enance or restoration of international peace and security. The
Security Council also acted under chapter VII when adopting resolution 692
(1991), in which it decided to establish the Conm ssion and the
Conpensation Fund referred to in paragraph 18 of resolution 687 (1991).
Specifically, under resolution 687 (1991), the issue of Iraq's liability
for losses falling within the Commission’s jurisdiction is resolved and is
not subject to review by the Panel
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40. In this context, it is necessary to address the neaning of the term
“Irag”. |In Governing Council decision 9 (S/AC. 26/1992/9) and ot her

Governi ng Council decisions, the word “lIraq” was used to nean the
CGovernment of lraq, its political subdivisions, or any agency, mnistry,
instrumentality or entity (notably public sector enterprises) controlled by
the Governnment of lIraq. In the Report and Recomrmendati ons Made by the
Panel of Comm ssioners Concerning the Fifth Instalment of “E3” Clains (the
“Fifth Report”, S/ AC. 26/1999/2), this Panel adopted the presunption that
for contracts performed in Irag, the other contracting party was an lraq
Government entity.

C. The "arising prior to” clause

41. The Panel recognises that it is difficult to establish a fixed date
for the exclusion of its jurisdiction that does not contain an arbitrary
element. Wth respect to the interpretation of the “arising prior to”

cl ause in paragraph 16 of Security Council resolution 687 (1991), the Pane
of Commi ssioners that reviewed the first instalment of “E2” clains
concluded that the “arising prior to” clause was intended to exclude the
foreign debt of Iraq which existed at the tine of Iraq's invasion of Kuwait
fromthe jurisdiction of the Commission. As a result, the “E2” Panel found
that:

“In the case of contracts with Iragq, where the perfornmance giving rise
to the original debt had been rendered by a clainmant nore than three
months prior to 2 August 1990, that is, prior to 2 May 1990, clains
based on payments owed, in kind or in cash, for such performance are
outside of the jurisdiction of the Commi ssion as clains for debts or
obligations arising prior to 2 August 1990.” (Report and
Reconmendati ons Made by the Panel of Conmi ssioners Concerning the
First Instalment of “E2” Cains, S/AC 26/1998/7, paragraph 90)).

42. That report was approved by the Governing Council. Accordingly, this
Panel adopts the “E2" Panel’s interpretation which is to the follow ng
ef fect:

(a) the phrase “without prejudice to the debts and obligations of
Irag arising prior to 2 August 1990, which will be addressed through normal
nmechani sns” was intended to have an exclusionary effect on the Conmm ssion’s
jurisdiction, i.e., such debts and obligations are not conpensable by the
Conmi ssi on;

(b) the limtation contained in the clause “arising prior to 2
August 1990” was intended to | eave unaffected the debts and obligations of
Irag which existed prior to Irag’s invasion and occupation of Kuwait; and

(c) the terms “debts” and “obligations” should be given the
custonmary and usual neanings applied to themin ordinary discourse.
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43. Thus, this Panel accepts that, in general, a claimrelating to a “debt
or obligation arising prior to 2 August 1990” neans a debt or obligation
that is based on work performed or services rendered prior to 2 May 1990.

D. Application of the “direct |0ss” requirenent

44. Paragraph 21 of Governing Council decision 7 (S/AC 26/1991/7/Rev.1) is
the seninal rule on “directness” for category “E" clains. It provides in
rel evant part that conpensation is available for:

any direct |oss, damage, or injury to corporations and other
entities as a result of Iragq’ s unlawful invasion and occupation of
Kuwait. This will include any |oss suffered as a result of:

(a) Mlitary operations or threat of military action by either side
during the period 2 August 1990 to 2 March 1991

(b) Departure of persons fromor their inability to | eave lraq or
Kuwait (or a decision not to return) during that period;

(c) Actions by officials, enployees or agents of the Governnent of
Iraq or its controlled entities during that period in connection with the
i nvasi on or occupation

(d) The breakdown of civil order in Kuwait or Iraq during that
period; or

(e) Host age-taking or other illegal detention.”

45. The text of paragraph 21 of decision 7 is not exhaustive and | eaves
open the possibility that there nmay be causes of “direct |oss” other than
those enunerated. Paragraph 6 of decision 15 of the Governing Counci

(S/ AC. 26/ 1992/ 15) confirms that there “will be other situations where

evi dence can be produced showing clains are for direct |oss, damage or
infjury as a result of lIragq’ s unlawful invasion and occupation of Kuwait”.
Shoul d that be the case, the claimants will have to prove specifically that
a loss that was not suffered as a result of one of the five categories of
events set out in paragraph 21 of decision 7 is nevertheless “direct”.

Par agraph 3 of decision 15 enphasi ses that for any alleged | oss or damage
to be conpensable, the “causal link nust be direct”. (See also paragraph 9
of decision 9).

46. \Wile the phrase “as a result of” contained in paragraph 21 of
decision 7 is not further clarified, Governing Council decision 9 provides
gui dance as to what may be considered business “losses suffered as a result
of” Iraq' s invasion and occupation of Kuwait. It identifies the three main
categories of loss types in the “E” clainms: |osses in connection with
contracts, losses relating to tangible assets and | osses relating to

i nconme- produci ng properties. Thus, decisions 7 and 9 provide specific
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gui dance to the Panel as to how the “direct |10ss” requirement nust be
i nterpreted.

47. In the light of the decisions of the Governing Council identified
above, the Panel has reached certain conclusions as to the meani ng of
“direct loss”. These conclusions are set out in the follow ng paragraphs.

48. Wth respect to physical assets in Irag or in Kuwait as at 2 August
1990, a claimant can prove a direct |oss by denonstrating two matters.
First, that the breakdown in civil order in these countries, which resulted
fromlraq' s invasion and occupation of Kuwait, caused the claimant to
evacuate its enployees. Second, as set forth in paragraph 13 of decision
9, that the claimant |eft physical assets in Irag or in Kuwait.

49. Wth respect to losses relating to contracts to which Irag was a
party, force najeure or sinilar |legal principles are not available as a
defence to the obligations of Irag.

50. Wth respect to losses relating to contracts to which Irag was not a
party, a clainmant nay prove a direct loss if it can establish that Iraq's
i nvasi on and occupation of Kuwait or the breakdown in civil order in Iraqg
or Kuwait following Irag’ s invasion caused the clainmant to evacuate the
per sonnel needed to performthe contract.

51. In the context of the | osses set out above, reasonable costs which
have been incurred to mtigate those | osses are direct |osses. The Pane
bears in mnd that the claimant was under a duty to mtigate any | osses
that could have been reasonably avoi ded after the evacuation of its
personnel fromlraq or Kuwait.

52. These findings regarding the meaning of “direct |oss” are not intended
to resolve every issue that may arise with respect to this Panel’s
interpretation of Governing Council decisions 7 and 9. Rather, these
findings are intended as initial parameters for the review and eval uation
of the clains.

53. Finally, there is the question of the geographical extent of the

i mpact of events in Iraq and Kuwait outside these two countries. Follow ng
on the findings of the “E2” Panel in its first report, this Panel finds
that damage or loss suffered as a result of (a) mlitary operations in the
region by either the Iraqgi or the Allied Coalition Forces or (b) a credible
and serious threat of mlitary action that was connected to Iraq s invasion
and occupation of Kuwait is conpensable in principle. O course, the
further the project in question was fromthe area where mlitary operations
were taking place, the nore the claimnt may have to do to establish
causality. On the other hand, the potential that an event such as the

i nvasi on and occupation of Kuwait has for causing an extensive ripple

ef fect cannot be ignored. Each case nust depend on its facts.
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E. Date of loss
54. There is no general principle with respect to the date of loss. It
needs to be addressed on an individual basis. In addition, the specific

| oss el ements of each claimmay give rise to different dates if anal ysed
strictly. However, applying a different date to each loss element within a
particular claimis inpracticable as a nmatter of administration
Accordingly, the Panel has decided to determne a single date of |oss for
each clai mant, which, in nbost cases, coincides with the date of the
col | apse of the project.

F. Currency exchange rate

55. Wiile many of the costs incurred by the clainmants were denonm nated in
currencies other than United States dollars, the Commi ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currencies.

56. The Panel finds that, as a general rule, where an exchange rate is set
forth in the contract then that is the appropriate rate for | osses under
the relevant contracts because this was specifically agreed by the parties.

57. For losses that are not contract based, however, the contract rate is
not usually an appropriate rate of exchange. For non-contractual |osses,
the Panel finds the appropriate exchange rate to be the prevailing
comercial rate, as evidenced by the United Nations Minthly Bulletin of
Statistics, at the date of |oss.

G Interest

58. On the issue of the appropriate interest rate to be applied, the

rel evant Governing Council decision is decision 16 (S/ AC. 26/1992/16).
According to that decision, “[i]nterest will be awarded fromthe date the

| oss occurred until the date of paynent, at a rate sufficient to conpensate
successful claimants for the |l oss of use of the principal amunt of the
award”. |In decision 16 the Governing Council further specified that
“[i]nterest will be paid after the principal amount of awards”, while

post poni ng any decision on the methods of cal cul ati on and paynent.

59. Accordingly, the Panel recommends that interest shall run fromthe
date of |oss.

H Cdaimpreparati on costs

60. Some clainmants seek to recover conpensation for the cost of preparing
their clainms. The conpensability of claimpreparation costs has not
hitherto been ruled on and will be the subject, in due course, of a

speci fic decision by the Governing Council. Therefore, this Panel has made
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and wi Il nake no recommendations with respect to claimpreparation costs in
any of the clains where they have been raised.

I. Contract | osses

1. Cainms for contract |losses with non-lraqgi party

61. Some of the clainms relate to |l osses suffered as a result of non-
paynment by a non-lraqi party. The fact of such a loss, sinpliciter, does
not establish it as a direct 1oss within the meani ng of Security Counci
resolution 687 (1991). |In order to obtain conpensation, a clainmnt nust

| odge sufficient evidence that the entity with which it carried on business
on 2 August 1990 was unable to make payment as a direct result of Iraq’'s

i nvasi on and occupation of Kuwait.

62. A good exanple of this would be that the party was insol vent and that
the insolvency was a direct result of Iraq s invasion and occupation of
Kuwait. At the very |least a claimant shoul d denpnstrate that the other
party had not renewed operations after the end of the occupation. 1In the
event that there are multiple factors which have resulted in the failure to
resume operations, apart fromthe proved insol vency of the other party, the
Panel will have to be satisfied that the effective reason or causa causans
was lraqg’ s invasion and occupation of Kuwait.

63. Any failure to pay because the other party was excused from
performance by the operation of |aw which cane into force after Iraq s

i nvasi on and occupation of Kuwait is in the opinion of this Panel the
result of a novus actus interveniens and is not a direct |oss arising out
of lraqg’ s invasion and occupation of Kuwait.

2. Advance paynents

64. Many construction contracts provide for an advance paynment to be nade
by the enployer to the contractor. These advance paynments are often

cal cul ated as a percentage of the initial price (initial, because many such
contracts provide for autonmatic and other adjustments of the price during
the execution of the works). The purpose of the advance payment is to
facilitate certain activities which the contractor will need to carry out
in the early stages.

65. Mobilisation is often one such activity. Plant and equi pnent may need
to be purchased. A workforce will have to be assenbl ed and transported to
the work site, where facilities will be needed to accommpdate it. Another
such activity is the ordering of substantial or inmportant naterials which
are in short supply and may, therefore, be available only at a premium or
at along lead tine.

66. Advance paynents are usually secured by a bond provided by the
contractor, and are usually paid upon the provision of the bond. They are
frequently repaid over a period of tine by way of deduction by the enployer
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fromthe sunms which are payable at regular intervals (often nmonthly) to the
contractor for work done. See, in the context of paynments which are
recovered over a period of time, the observations about anortisation at
paragraph 120, infra. Those observations apply nmutatis nmutandis to the
repaynent of advance paynents.

67. The Panel notes that some clainmants presenting clains have not clearly
accounted for the ampbunts of noney already paid to them by the enpl oyer.
This Panel regularly sees evidence of advance paynments anounting to tens of
mllions of United States dollars. Were advance paynents have been part
of the contractual arrangenents between the cl ai mant and t he enpl oyer, the
cl ai mant nust account for these paynments in reduction of its clains, unless
these paynments can be shown to have been recouped in whole or in part by
the enployer. Were no explanation or proof of repaynment is forthcom ng
the Panel has no option but to conclude that these ampbunts paid in advance
are due, on a final accounting, to the enployer, and nmust be deducted from
the claimant’s claim

3. Contractual arrangenents to defer paynents

(a) The anal ysis of “old debt”

68. \Where paynents are deferred under the contracts upon which the clains
are based, an issue arises as to whether the clained | osses are “debts and
obligations arising prior to 2 August 1990” and therefore outside the
jurisdiction of the Comm ssion

69. Inits first report, the “E2” Panel interpreted Security Counci
resolution 687 (1991) as intending to elimnate what nmay be conveniently
called “old debt”. In applying this interpretation to the claimbefore it
the “E2” Panel identified, as “old debt”, cases where the performance
giving rise to the original debt had been rendered by a clai mant nore than
three nonths prior to 2 August 1990, that is, prior to 2 May 1990. In those
cases, clainms based on paynments owed, in kind or in cash, for such
performance are outside the jurisdiction of the Comm ssion as clainms for
debts or obligations arising prior to 2 August 1990. “Performance” as
understood by the “E2” Panel for the purposes of this rule neant conplete
performance under a contract, or partial performance, so | ong as an anmpunt
was agreed to be paid for that portion of conpleted partial performance.

In the claimthe “E2” Panel was considering, the work under the contract
was clearly performed prior to 2 May 1990. However, the debts were covered
by a form of deferred payments agreenent dated 29 July 1984. This
agreenent was concl uded between the parties to the original contracts and
postdated the | atter.

70. Inits analysis, the “E2” Panel found that deferred paynments
arrangenents go to the very heart of what the Security Council described in
par agraph 16 of resolution 687 as a debt of Iraq arising prior to 2 August
1990. It was this very kind of obligation which the Security Council had
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in mnd when, in paragraph 17 of resolution 687 (1991), it directed Iraq to
“adhere scrupulously” to satisfying “all of its obligations concerning
servicing and repaynent”. Therefore, irrespective of whether such deferred
paynment arrangenents nmay have created new obligations on the part of Iraq
under a particular applicable nunicipal law, they did not do so for the

pur poses of resolution 687 (1991) and are therefore outside the
jurisdiction of this Comm ssion

71. The arrangenents that the “E2” Panel was considering were not
arrangenents that arose out of genuine arns’ |ength comrercia
transactions, entered into by construction conmpani es as part and parcel of
their normal businesses. Instead the situation which the “E2” Panel was
addr essi ng was described as foll ows:

“The negotiation of these deferred paynent arrangenents was typically
conducted with Irag not by the contractor or supplier itself, but
rather by its Governnment. Typically, the Governnment negotiated on
behal f of all of the contracting parties fromthe country concerned
who were in a sinmlar situation. The deferred paynent arrangenents
with Iraqg were commonly entered into under a variety of forns,

i ncluding conplicated crude oil barter arrangenents under which Iraq
woul d deliver certain ambunts of crude oil to a foreign State to
satisfy consolidated debts; the foreign State then would sell the oi
and, through its central bank, credit particular contractors
accounts.” (S/AC. 26/1998/7, paragraph 93).

“Iraq’s debts were typically deferred by contractors who coul d not
afford to “cut their |osses” and | eave, and thus these contractors
continued to work in the hope of eventual satisfaction and continued
to amass large credits with Irag. 1In addition, the paynent terns were
deferred for such long periods that the debt servicing costs al one had
a significant inpact on the continued growh of Iraq' s foreign debt.”
(S/AC. 26/ 1998/ 7, paragraph 94).

72. Thi s Panel agrees.

(b) Application of the “old debt” analysis

73. In the application of this analysis to clainms other than those
considered by the “E2” Panel, there are two aspects which are worth
ment i oni ng.

74. The first is that the problem does not arise where the actual work has
been perforned after 2 May 1990. The arrangenent deferring paynent is
irrelevant to the issue. The issue typically resolves itself in these
cases into one of proof of the execution of the work, the quantum the non
paynment and causati on.

75. The second concerns the ambit of the above analysis. As noted above,
the clains which led to the above anal ysis arose out of “non-conmercial”
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arrangenents. They were situations where the original ternms of payment
entered into between the parties had been renegotiated during the currency
of the contract or the negotiations or renegotiations were driven by inter-
government al exchanges. Such arrangenents were clearly the result of the

i mpact of lraq s increasing international debt.

76. Thus one can see underlying the “E2” Panel’s analysis two inportant
factors. The first was the subsequent renegotiation of the paynent terns
of an existing contract to the detrinment of the claimnt (contractor). The
second was the influence on contracts of the transactions between the
respective governnents. 1In both cases, a key elenment underlying the
arrangenents must be the inpact of Iragq’s mountain of old debt.

77. 1In the view of this Panel, where either of these factors is wholly or
partially the explanation of the “loss” suffered by the claimnt, then that
loss or the relevant part of it is outside the jurisdiction of the

Comm ssion and cannot formthe basis of recommendation by a panel. It is
not necessary that both factors be present. A contract that contained
def erment provisions as originally executed would still be caught by the

“arising prior to” rule if the contract was the result of an inter-
government al agreenent driven by the exigencies of Irag’ s financi al
problenms. It would not be a comercial transaction so nmuch as a politica
agreenent, and the “loss” would not be a loss falling within the
jurisdiction of the Comm ssion

4. Losses arising as a result of unpaid retention nonies

78. The clainms before this Panel include requests for compensation for
what coul d be described as another form of deferred paynent, nanely unpaid
retenti on nonies.

79. Under many if not nobst construction contracts, provision is made for
the regul ar paynment to the contractor of sums of noney during the
performance of the work under the contract. The paynents are often

mont hly, and often cal cul ated by reference to the anount of work that the
contractor has done since the |ast regular paynment was cal cul at ed.

80. Where the paynent is directly related to the work done, it is al npst
invariably the case that the anpbunt of the actual (net) paynent is |ess
than the contractual value of the work done. This is because the enpl oyer
retains in his own hands a percentage (usually 5 per cent or 10 per cent
and with or without an upper limt) of that contractual value. (The sane
approach usually obtai ns as between the contractor and his subcontractors.)
The retained anpbunt is often called the “retention” or the “retention
fund”. It builds up over tinme. The |less work the contractor carries out
before the project cones to an early halt, the smaller the fund.

81. The retention is usually payable in tw stages, one at the
conmencenment of the naintenance period, as it is often called, and the
other at the end. The mai ntenance period usually begi ns when the enpl oyer
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first takes over the project, and comrences to operate or use it. Thus the
work to which any particular sumwhich is part of the retention fund

rel ates may have been executed a very long tinme before the retention fund

i s payabl e.

82. Retention fund provisions are very comon in the construction world.

The retention fund serves two roles. It is an encouragenent to the
contractor to renedy defects appearing before or during the maintenance
period. It also provides a fund out of which the enpl oyer can reinburse

itself for defects that appear before or during the mai ntenance period
whi ch the contractor has, for whatever reason, failed or refused to make
good.

83. In the clains before this Panel, events - in the shape of Iraq s

i nvasi on and occupation of Kuwait - have intervened. The contract has
effectively come to an end. There is no further scope for the operation of
the retention provisions. It follows that the contractor, through the
actions of Iraq, has been deprived of the opportunity to recover the noney.
I n consequence the clains for retention fall within the jurisdiction of the
Commi ssi on

84. In the light of the above considerations it seens to this Panel that
the situation in the case of clains for retention is as foll ows:

(a) The evi dence before the Comm ssion may show that the project
was in such trouble that it would never have reached a satisfactory
conclusion. 1In such circunstances, there can be no positive
recommendati on, principally because there is no direct causative |ink
between the | oss and the invasion and occupation of Kuwait.

(b) Equal |y the evi dence nay show that the project would have
reached a conclusion, but that there would have been problens to resolve.
Accordingly the contractor woul d have had to expend noney resol ving those
probl ems. That potential cost would have to be deducted fromthe claimfor
retention; and accordingly the nmost convenient course would be to recomend
an award to the contractor of a suitable percentage of the unpaid
retention.

(c) Finally, on the evidence it may be the case that there is no
reason to believe or conclude that the project would have gone other than
satisfactorily. 1In those circunstances, it seens that the retention claim
shoul d succeed in full

5. @Quarantees, bonds, and |ike securities

85. Financial recourse agreenents are part and parcel of a nmjor
construction contract. |Instances are (a) guarantees - for exanple given by
parent conpani es or through banks; (b) what are called “on demand” or
“first demand” bonds (hereinafter “on demand bonds”) which support such
matters as bi dding and performance; and (c) guarantees to support advance
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paynments. (Arrangenents with governnent sponsored bodi es that provide what
m ght be called “fall-back” insurance are in a different category. As to
these, see paragraphs 95 to 102, infra).

86. Financial recourse arrangenents give rise to particular probl enms when
it comes to determining the clains filed in the popul ation of construction
and engineering claims. A convenient and stark exanple is that of the on
demand bond.

87. The purpose of an on demand bond is to permt the beneficiary to

obt ai n noni es under the bond w thout having to prove default on the part of
the other party - nanmely, in the situations under discussion here, the
contractor executing the work. Such a bond is often set up by way of a
guarantee given by the contractor or its parent to its own bank in its home
State. That bank gives an identical bond to a bank (the second bank) in the
State of the enployer under the construction contract. In its turn, the
second bank gives an identical bond to the enployer. This |eaves the

enpl oyer, at least theoretically, in the very strong position of being
abl e, without having to prove any default on the part of the contractor, to
call down a | arge sum of noney which will be debited to the contractor.

88. O course, the contractor’s bank will have two arrangenments in place.
First, an arrangenent whereby it is secured as to the principal sum the
subj ect of the bond, in case the bond is called. Second, it will have

arranged to exact a service charge, typically raised quarterly, half-yearly
or annual ly.

89. Many clainmants have raised clainms in respect of the service charges;
and also in respect of the principal sunms. The forner are often raised in
respect of periods of years neasured fromthe date of Iraq s invasion and
occupation of Kuwait. The latter have, hitherto at |east, been cautionary
clains, in case the bonds are called in the future.

90. This Panel approaches this issue by observing that the strength of the
position given to the enployer by the on demand bond is sometimes nore
apparent than real. This derives fromthe fact that the courts of sone
countries are reluctant to enforce payment of such bonds if they feel that
there is serious abuse by the enployer of its position. For exanple, where
there is a persuasive allegation of fraud, sone courts will be prepared to
i njunct the beneficiary frommaking a call on the bond, or one or other of
the banks fromneeting the denand. It is also the case that there may be
renmedi es for the contractor in some jurisdictions when the bonds are called
in circunmstances that are clearly outside the original contenplation of the
parties.

91. The Panel notes that nost if not all contracts for the execution of
maj or construction works by a contractor fromone country in the territory
of another country will have clauses to deal with war, insurrection or

civil disorder. Depending on the approach of the rel evant governing law to
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such matters, these provisions, if triggered, may have a direct or indirect
effect on the validity of the bond. Direct, if under the relevant |ega
regime, the effects of the clause in the construction contract apply al so
to the bond; indirect if the termination or nodification of the underlying
obligation (the construction contract) gives rise to the opportunity to
seek a forumdriven nodification or termnation of the liabilities under
the bond.

92. In addition, the sinple passage of tinme is likely to give rise to the
right to treat the bond obligation as expired or unenforceable, or to seek
a forumdriven resolution to the sanme effect.

93. In sum and in the context of Iraqg s invasion and occupation of Kuwait
and the tinme which has passed since then, it seems to this Panel that it is
hi ghly unlikely that on demand bond obligations of the sort this Panel has
seen in the instalnments it has addressed are alive and effective.

94. If that analysis is correct, then it seens to this Panel that clains
for service charges on these bonds will only be sustainable in very unusua
circunstances. Equally, clainms for the principal will only be sustainable
where the principal has in fact been irrevocably paid out and where the
beneficiary of the bond had no factual basis to nake a call upon the bond.

6. Export credit guarantees

95. Arrangenents with governnment sponsored bodies that provide what m ght
be called “fall-back” insurance are in a different case to guarantees
generally. These fornms of financial recourse have nanmes such as “credit

ri sk guarantees”. They are in effect a formof insurance, often
underwritten by the governnent of the territory in which the contractor is
based. They exist as part of the econom c policy of the governnent in
guestion, in order to encourage trade and comrerce by its nationals abroad.

96. Such guarantees often have a requirenent that the contractor nust
exhaust all |ocal renedies before calling on the guarantee; or nust exhaust
all possible renedies before making a call

97. dains have been nade by parties for:

(a) rei mbursenent of the prema paid to obtain such guarantees; and
al so for

(b) shortfalls between the ambunts recovered under such guarant ees
and the | osses said to have been incurred.

In the view of this Panel, one of these types of claimis m sconceived; and
the other is ms-characterised

98. Aclaimfor the prema is msconceived. A premiumpaid for any form
of insurance is not recoverable unless the policy is avoided. Once the
policy is in place, either the event that the policy is intended to enbrace
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occurs, or it does not. |If it does, then there is a claimunder the
policy. |If it does not then there is no such claim |In neither case does

it seemto the Panel that the arrangenments - prudent and sensible as they
are - give rise to a claimfor conpensation for the prema. There is no
“loss” properly so called or any causative link with Iraq’ s invasion and
occupation of Kuwait.

99. Further, where a contractor has in fact been indemified in whole or
in part by such a body in respect of losses incurred as a result of Iraq's
i nvasi on and occupation of Kuwait, there is, to that extent, no |onger any
| oss for which that contractor can claimto the Commission. |Its |oss has
been made whol e.

100. The second situation is that where a contractor clains for the bal ance
bet ween what are said to be losses incurred as a result of Iraqg’ s invasion
and occupation of Kuwait and what has been recovered fromthe guarantor.

101. Here the claimis mis-characterised. That bal ance nmay i ndeed be a
claimable loss; but its clainmability has nothing to do with the fact that
the nonies represent a shortfall between what has been recovered under the
guar antee and what has been lost. Instead, the correct analysis should
start froma review of the cause of the whole of the |oss of which the

bal ance is all that remains. The first step is to establish whether there
is evidence to support that whole sum that it is indeed a sumthat the
claimant has paid out or failed to recover; and that there is the necessary
causation. To the extent that the sumis established, then to that extent
the claimis prima facie conpensable. However, so far as there has been
rei mbursenent by the guarantor, the | oss has been nade good, and there is
nothing left to claimfor. It is only if there is still some qualifying

| oss, not nade good, that there is roomfor a recommendati on of this Panel

102. Finally, there are the clainms by the bodies granting the credit
guar ant ees who have paid out sums of nobney. They entered into an insurance

arrangenent with the contractor. In consideration of that arrangenent,
they required the paynent of premia. As before, either the event covered
by the insurance occurred or it did not. In the former case, the Pane

woul d have thought that the guarantor was contractually obliged to pay out;
and in the latter case, not so. Whether any paynments made in these
circunstances give rise to a conpensable claimis not a matter for this
Panel . Such clainms come within the population of clains allocated to the
“E/F" Panel .

7. Frustration and force nmjeure clauses

103. Construction contracts, both in comon | aw and under the civil |aw,
frequently contain provisions to deal with events that have wholly changed
the nature of the venture. Particular events which are addressed by such
cl auses include war, civil strife and insurrection. Gven the |ength of
time that a major construction project takes to cone to fruition and the
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sonetimes volatile circunstances, both political and otherw se, in which
such contracts are carried out, this is hardly surprising. |Indeed, it

makes good sense. The cl auses make provision as to how the financial
consequences of the event are to be borne; and what the result is to be so
far as the physical project is concerned.

104. Such clauses give rise to two questions when it comes to the

popul ation of clainms before this Panel. The first question is whether Iraq
is entitled to invoke such clauses to reduce its liability. The second is
whet her claimants may utilise such clauses to support or enhance their
recovery fromthe Comm ssion

105. As to the first question, the position seens to this Panel to be as
follows. In the population of clains before the Conmi ssion, the
frustrating or force najeure event will nearly always be the act or
omission of lraq itself. However, such a clause is designed to address
events which, if they occurred at all, were anticipated to be wholly
outside the control of both parties. It would be quite inappropriate for
the causal wrongdoer to rely on such clause to reduce the consequences of
its own w ongdoi ng.

106. But the second question then arises as to whether clainants can rely
upon such clauses. An exanple of such reliance would be where the cl ause
provides for the acceleration of paynents which otherwi se woul d not have
fallen due. As to this question, one exanple of this sort of claimhas
been addressed and the answer categorically spelt out in the first report
of the “E2” Panel as follows:

“Second, [the Caimants] direct the Conmission's attention to the
clauses relating to “frustration” in the respective underlying
contracts. The Clainants assert that in the case of frustration of
contract, these clauses accelerate the paynents due under the
contract, in effect giving rise to a new obligation on the part of
Irag to pay all the anpbunts due and owi ng under the contract

regardl ess of when the underlying work was perfornmed. The Panel has
concl uded that claimants may not invoke such contractual agreenents or
cl auses before the Conmmi ssion to avoid the “arising prior to”

excl usion established by the Security Council in resolution 687
(1991); consequently, this argunment must fail.” (S/AC. 26/1998/7,

par agr aph 188).

107. The situation described above was one where the work that was the

subj ect of the claimhad been performed prior to Iraq’ s invasion and
occupation of Kuwait, and, therefore, fell clearly foul of the “arising
prior to” rule. However, the clainmnts, who had agreed on arrangenments for
del ayed paynent, sought to rely on the frustration clause to get over this
problem The argunent was, as this Panel understands it, that the
frustration clause was triggered by the events which had in fact occurred,
nanmely Iraq’ s invasion and occupation of Kuwait. The frustration cl ause
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provi ded for the accel erated paynent of suns due under the contract.
Payment of the sunms had originally been deferred to dates which were stil
in the future at the time of the invasion and occupation; but the
frustrating event nmeant that they became due during the tine of, or indeed
at the beginning of, lIraqg s invasion and occupati on of Kuwait.

Accordingly, the paynments had, in the event, beconme due within the period
covered by the jurisdiction established by Security Council resolution 687
(1991). Therefore, a claimfor the reinbursenent of these paynents could
be entertai ned by the “E2” Panel

108. It was this claimthat the “E2” Panel rejected. This Panel agrees.

109. There renmmins the situation where the frustration clause is being used
by claimants to enhance a claim other than by way of circunmventing the
“arising prior to” rule, for exanple, where the accel eration delivered by
the frustration clause is put forward to seek to bring into the period
within the jurisdiction of the Comm ssion paynents which woul d ot herw se
have been received, under the contract, well after the |iberation of
Kuwai t, and therefore would not otherw se be conpensabl e.

110. In the view of this Panel, such clains would simlarly fail. In this
case, as in the case addressed by the “E2” Panel, clainmants are seeking to
use the provisions of private contracts to enhance the jurisdiction granted
by Security Council resolution 687 (1991) and defined by jurisprudence
devel oped by the Comm ssion. That is not an appropriate course. It is not
open to individual entities by agreenment or otherwise, to nmodify the
jurisdiction of the Comm ssion

J. Cdains for overhead and “lost profits”

1. Genera

111. Any construction project can be broken down into a nunber of
components. All of these conponents contribute to the pricing of the
works. In this Panel’s view, it is helpful for the exam nation of these
ki nds of clains to begin by rehearsing in general ternms the way in which
many contractors in different parts of the world construct the prices that
ultimately appear in the construction contracts they sign. O course,
there is no absolute rule as to this process. Indeed, it is unlikely that
any two contractors will assenble their bids in exactly the sane way. But
the constraints of construction work and the realities of the financia
worl d i npose a general outline fromwhich there will rarely be a
substantial deviation.

112. Many of the construction contracts encountered in the clains submtted

to this Panel contain a schedule of rates or a “bill of quantities”. This
docunent defines the anobunt to be paid to the contractor for the work
performed. It is based on previously agreed rates or prices. The fina

contract price is the aggregate value of the work cal culated at the quoted
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rates together with any variations and ot her contractual entitlenments and
deductions which increase or decrease the anount originally agreed.

113. Ot her contracts in the clainms submtted to this Panel are lunp sum
contracts. Here the schedule of rates or bill of quantities has a narrower
role. It islimted to such matters as the cal cul ation of the suns to be
paid in interimcertificates and the valuation of variations.

114. In preparing the schedul e of rates, the contractor will plan to
recover all of the direct and indirect costs of the project. On top of
this will be an allowance for the “risk margin”. In so far as there is an
al l omance for profit it will be part of the “risk margin”. However,

whet her or not a profit is nade and, if nade, in what anount, depends
obvi ously on the incidence of risk actually incurred.

115. An examination of actual contracts conmbined with its own experience of
these matters has provided this Panel with guidelines as to the typica
breakdown of prices that may be anticipated on construction projects of the
kind relevant to the claims subnmitted to this Panel

116. The key starting point is the base cost - the cost of |abour

materials and plant — in French the “prix secs.” 1n another phrase, this
is the direct cost. The direct cost may vary, but usually represents 65 to
75 per cent of the total contract price.

117. To this is added the indirect cost - for exanple the supply of design
services for such nmatters as working drawi ngs and tenporary works by the
contractor’'s head office. Typically, this indirect cost represents about
25 to 30 per cent of the total contract price.

118. Finally, there is what is called the “risk margin” - the allowance for
the unexpected. The risk margin is generally in the range of between
barely above zero and five per cent of the total contract price. The nore
smoot hly the project goes, the less the margin will have to be expended

The result will be enhanced profits, properly so called, recovered by the
contractor at the end of the day. The nore the unexpected happens and the
nmore the risk margin has to be expended, the snaller the profit wll
ultimately be. |Indeed, the cost of dealing with the unexpected or the

unpl anned may equal or exceed the risk margin, leading to a nil result or a
| oss.

119. In the view of the Panel, it is against this background that sone of
the clainms for contract | osses need to be seen

2. Head office and branch of fice expenses

120. These are generally regarded as part of the overhead. These costs can
be dealt with in the price in a variety of ways. For exanple, they may be
built into sone or all of the prices against line itenms; they may be

provided for in a lunp sum they may be dealt with in many ot her ways. One
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aspect, however, will be comon to nost, if not all, contracts. It will be
the intention of the contractor to recover these costs through the price at
sonme stage of the execution of the contract. Oten the recovery has been
spread through elenents of the price, so as to result in repaynent through
a nunber of interimpaynents during the course of the contract. Were this
has been done, it may be said that these costs have been anprtised. This
factor is relevant to the question of doubl e-counting (see paragraph 123,
infra).

121. If therefore any part of the price of the works has been paid, it is
likely that some part of these expenses has been recovered. |Indeed, if
these costs have been built into items which are paid early, a substantia
part or even all of these costs may have been recovered.

122. If these itens were the subject of an advance paynent, again they may
have been recovered in their entirety at an early stage of the project.
Here of course there is an additional conplication, since the advance
paynments will be credited back to the enployer - see paragraph 66, supra -
during the course of the work. |In this event, the Panel is thrown back
onto the question of where in the contractor’s prices paynent for these
items was intended to be.

123. In all of these situations, it is necessary to avoid doubl e-counting.
By this the Panel neans the situation where the contractor is specifically
claimng, as a separate item elenments of overhead which, in whole or in
part, are already covered by the paynents nade or clains raised for work
done.

124. The sane applies where there are physical |osses at a branch or indeed
a site office or canmp. These | osses are properly characterised, and
therefore claimable, if claimable at all, as |osses of tangi ble assets.

3. Loss of profits on a particul ar project

125. Governing Council decision 9, paragraph 9, provides that where
“continuation of the contract became inpossible for the other party as a
result of lIraqg s invasion and occupation of Kuwait, lraq is liable for any
direct loss the other party suffered as a result, including lost profits”.

126. As will be seen fromthe observations at paragraphs 111 to 119, supra,
the expression “lost profits” is an encapsul ation of quite a conplicated
concept. In particular, it will be appreciated that achieving profits or

suffering a loss is a function of the risk nmargin and the actual event.

127. The qualification of “margin” by “risk” is an inmportant one in the
context of construction contracts. These contracts run for a considerable
period of time; they often take place in renote areas or in countries where
the environnent is hostile in one way or another; and of course they are
subject to political problens in a variety of places - where the work is
done, where nmaterials, equipnent or |abour have to be procured, and al ong
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supply routes. The surroundi ng circunstances are thus very different and
generally nore risk prone than is the case in the context of, say, a
contract for the sale of goods.

128. In the view of this Panel it is inportant to have these consi derations
in mnd when reviewing a claimfor lost profits on a major construction
project. In effect one must review the particular project for what night
be called its “loss possibility”. The contractor will have assumed ri sks.
He will have provided a nmargin to cover these risks. He will have to
denonstrate a substantial |ikelihood that the risks would not occur or
woul d be overcone within the risk element so as to leave a margin for
actual profit.

129. This approach, in the view of this Panel, is inherent in the thinking
behi nd paragraph 5 of Governing Council decision 15. This paragraph
expressly states that a clai mant seeking conpensation for business |osses
such as loss of profits, nust provide “detail ed factual descriptions of the
ci rcunstances of the claimed | oss, damage or injury” in order for
conmpensation to be awarded.

130. In the light of the above analysis, and in conformty with the two
Governi ng Council decisions cited above, this Panel requires the follow ng
fromthose construction and engi neering clainmants that seek to recover for
lost profits. First, the phrase “continuation of the contract” inposes a
requi renment on the clainmant to prove that it had an existing contractua
relationship at the time of the invasion. Second, the provision requires
the claimant to prove that the continuation of the relationship was
rendered i nmpossible by Iraq’ s invasion and occupation of Kuwait. This
provi sion indicates a further requirement that profits should be neasured
over the life of the contract. It is not sufficient to prove that there
woul d have been a “profit” at sone stage before the conpletion of the
project. Such a proof would only anount to a denonstration of a tenporary
credit balance. This can even be achieved in the early stages of a
contract, for example where the pricing has been “front-1oaded” for the
express purpose of financing the project.

131. Instead, the claimant rmust |odge sufficient and appropriate evidence
to show that the contract woul d have been profitable as a whole. Such

evi dence woul d i nclude projected and actual financial information relating
to the rel evant project, such as audited financial statements, budgets,
management accounts, turnover, original bids and tender sum anal yses, tine
schedul es drawn up at the commencenent of the works, profit/loss
statenments, finance costs and head office costs prepared by or on behal f of
the claimant for each accounting period fromthe first year of the rel evant
project to March 1993. The cl ai mant shoul d al so provide: origina

calcul ations of profit relating to the project and all revisions to these
cal cul ations made during the course of the project; managenent reports on
actual financial performance as conpared to budgets that were prepared
during the course of the project; evidence denonstrating that the project
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proceeded as pl anned, such as nonthly/periodic reports, planned/actual tine
schedul es, interimcertificates or account invoices, details of work that
was conpl eted but not invoiced by the clainmant, details of payments made by
the enpl oyer and evidence of retention anpunts that were recovered by the
claimant. |In addition, the claimnt should provide evidence of the
percentage of the works conpleted at the time work on the project ceased.

4. Loss of profits for future projects

132. Some claimants say they woul d have earned profits on future projects,
not let at the time of Iraqg’ s invasion and occupation of Kuwait. Such
clainms are of course subject to the sorts of considerations set out by this
Panel inits review of clainms for lost profits on individual projects. In
addition, it is necessary for such a claimant to overcone the probl em of
renot eness. How can a claimant be certain that it would have won the
opportunity to carry out the projects in question? |If there was to be
conpetitive tendering, the problemis all the harder. |f there was not to
be conpetitive tendering, what is the basis of the assertion that the
contract woul d have cone to the claimnt?

133. Accordingly, in the view of this Panel, for such a claimto warrant a
recomendation, it is necessary to denmonstrate by sufficient docunentary
and ot her appropriate evidence a history of successful (i.e., profitable)
operation, and a state of affairs which warrants the conclusion that the
hypot hesi s that there woul d have been future profitable contracts is well
founded. Anong other matters, it will be necessary to establish a picture
of the assets that were being enployed so that the extent to which those
assets would continue to be productive in the future can be determ ned.

Bal ance sheets for previous years will have to be produced, along with

rel evant strategy statenents or |ike documents which were in fact utilised
in the past. The current strategy statenent will also have to be provided
In all cases, this Panel will be |ooking for contenporaneous docunents
rather than ones that have been fornulated for the purpose of the claim

al though the latter nay have a useful explanatory or denonstrational role.

134. Such evidence is often difficult to obtain; and accordingly in
construction cases such claims will only rarely be successful. And even
where there is such evidence, the Panel is likely to be unwilling to extend
the projected profitability too far into the future. The politica

exi gencies of work in a troubled part of the world are too great to justify
| ooki ng many years ahead.

K. Loss of nonies left in lraq

1. Funds in bank accounts in lraq

135. Nunerous claimants seek to recover compensation for funds on deposit
in lragi banks. Such funds were of course in Iraqi dinars and were subject
to exchange controls.
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136. The first problemwi th these clains is that it is often not clear that
there will be no opportunity in the future for the claimant to have access
to and to use such funds. Indeed, many clainmants, in their responses to

interrogatories or otherwi se have nodified their original clainms to renmpve
such elements, as a result of obtaining access to such funds after the
initial filing of their claimw th the Commi ssion

137. Second, for such a claimto succeed it would be necessary to establish
that in the particular case, Iraqg would have pernitted the exchange of such
funds into hard currency for the purposes of export. For this, appropriate
evi dence of an obligation to this effect on the part of Iraq is required.
Furthernore, this Panel notes that the decision to deposit funds in banks

| ocated in particular countries is a comercial decision, which a
corporation engaged in international operations is required to make. In
maki ng this decision, a corporation would normally take into account the
rel evant country or regional risks involved.

138. This Panel, in analysing the clains presented to it to date concl udes
that, in nost cases, it will be necessary for a clainmant to denonstrate (in
addition to such matters as | oss and quantum that:

(a) the relevant Iraqgi entity was under a contractual or other
specific duty to exchange those funds for convertible currencies;

(b) Irag woul d have permtted the transfer of the converted funds
out of Ilraq; and

(c) this exchange and transfer was prevented by Iraq s invasion and
occupation of Kuwait.

139. Absent proof of these aspects of the matter, it is difficult to see
how t he cl ai mant can be said to have suffered any “loss”. |If there is no
| oss, this Panel is unable to recommend conpensati on

2. Petty cash

140. Exactly the same considerations apply to clainms for petty cash left in
Irag in Ilragi dinars. These nonies were left in the offices of claimnts
when they departed fromlrag. The circunstances in which the nmoney was

| eft behind vary sonewhat; and the situation which thereafter obtained al so
varies - sonme claimants contending that they returned to Iraq but the
noni es were gone; and others being unable to return to Irag and establish
the position. 1In these different cases, the principle seens to this Pane
to be the sanme. Cdainmants in Iraq needed to have avail able suns (which
coul d be substantial) to neet liabilities which had to be discharged in
cash. These sunms necessarily consisted of Iragi dinars. Accordingly,
absent evidence of the sane matters as are set out in paragraph 138, supra,
it will be difficult to establish a “loss”, and in those circumstances,
this Panel is unable to recommend conpensati on
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3. Cust ons deposits

141. In this Panel’s understanding, these suns are paid, nomnally at

| east, as a fee for permssion to effect a tenmporary inportation of plant,
vehi cles or equi pnent. The recovery of these deposits is dependent on
obtai ning perm ssion to export the relevant plant, vehicles and equi prment.

142. The Panel further understands that such perm ssion was hard to obtain
in lrag prior to Iraq' s invasion and occupation of Kuwait. Accordingly,
al t hough defined as a tenporary exaction, it was often permanent in fact,
and no doubt contractors experienced in the subtleties of working in Iraq
made suitable allowances. And no doubt they were able to, or expected to,
recover these exactions through paynment for work done. Once the invasion
and occupation of Kuwait had occurred, obtaining such perm ssion to export
became appreciably harder. Indeed, given the trade enbargo, a necessary
el enent woul d have been the specific approval of the Security Counci l

143. In the light of the foregoing, it seenms to the Panel that clains to
recover these duties need to be supported by sufficient evidentiary
material, going to the issue of whether, but for Iraq s invasion and
occupation of Kuwait, such perm ssion would, in fact or on a bal ance of
probabilities, have been forthcom ng

144. Absent such evidence and | eavi ng asi de any question of doubl e-
counting, (see paragraph 123, supra), the Panel is unlikely to be able to
make any positive recommendati ons for conpensating unrecovered custons
deposits nade for plant, vehicles and equi pnent used at construction
projects in lraq.

L. Tangi bl e property

145. Wth reference to | osses of tangible property located in Iraq,
decision 9 provides that where direct |osses were suffered as a result of
Irag’ s invasion and occupation of Kuwait with respect to tangi bl e assets,
Iraqg is liable for conpensation (decision 9, paragraph 12). Typica
actions of this kind would have been the expropriation, renoval, theft or
destruction of particular itens of property by Iraqgi authorities. Wether
the taking of property was lawful or not is not relevant for Iraq's
liability if it did not provide for conpensation. Decision 9 furthernore
provi des that in a case where busi ness property had been | ost because it
had been | eft unguarded by conpany personnel departing due to the situation
in lrag and Kuwait, such | oss may be considered as resulting directly from
Irag’s invasion and occupation (decision 9, paragraph 13).

146. Many of the construction and engineering clainms that cone before this
Panel are for assets that were confiscated by the Iragi authorities in 1992
or 1993. Here the problemis one of causation. By the tinme of the event,
Iraq’s invasion and occupation of Kuwait was over. Liberation was a year
or nore earlier. Nunerous clainmnts had nanaged to obtain access to their
sites to establish the position that obtained at that stage. 1I1n the cases
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the subject of this paragraph, the assets still existed. However, that
initially satisfactory position was then overtaken by a genera
confiscation of assets by Iraqgi authorities. Wile it sometimes seens to
have been the case that this confiscation was triggered by an event which
could be directly related to Iraqg’ s invasion and occupation of Kuwait, in
the vast majority of the clains that this Panel has seen, this was not the
case. It was sinply the result of a decision on the part of the
authorities to take over these assets. This Panel has difficulty in seeing
how t hese | osses were caused by Iraqg’ s invasion and occupation of Kuwait.
On the contrary, it appears that they stemfroman wholly independent event
and accordingly are outside the jurisdiction of the Conmi ssion

M Paynent or relief to others

147. Paragraph 21(b) of decision 7 specifically provides that |osses
suffered as a result of “the departure of persons fromor their inability
to leave Iraq or Kuwait” are to be considered the direct result of lraq s
i nvasi on and occupation of Kuwait. Consistent with decision 7, therefore,
the Panel finds that evacuation and relief costs incurred in assisting
enpl oyees in departing fromlraq are conpensable to the extent proven.

148. Paragraph 22 of Governing Council decision 7 provides that “payments
are available to reinburse paynents nade or relief provided by corporations
or other entities to others - for exanple, to enployees, or to others
pursuant to contractual obligations - for |osses covered by any of the
criteria adopted by the Council”.

149. In the Fourth Report, this Panel found that the costs associated with
evacuating and repatriating enpl oyees between 2 August 1990 and 2 March
1991 are conpensable to the extent that such costs are proven by the
claimant and are reasonable in the circunmstances. Urgent tenporary
liabilities and extraordi nary expenses relating to evacuati on and
repatriation, including transportation, food and acconmodation, are in
princi ple, conpensable.

150. Many claimants do not provide a docunentary trail detailing to
perfection the expenses incurred in caring for their personnel and
transporting them (and, in sone instances, the enpl oyees of other companies
who were stranded) out of a theatre of hostilities.

151. In these cases this Panel considers it appropriate to accept a | eve
of docunentation consistent with the practical realities of a difficult,
uncertain and often hurried situation, taking into account the concerns
necessarily involved. The |oss sustained by claimnts in these situations
is the very essence of the direct |oss suffered which is stipulated by
Security Council resolution 687 (1991). Accordingly, the Panel uses its
best judgenent, after considering all relevant reports and the material at
its disposal, to arrive at an appropriate recomendati on for conpensation



