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I nt roduction

1. The Governing Council of the United Nations Conpensation Conm ssion
(the “Comm ssion”) appointed the present Panel of Comm ssioners (the
“Panel "), conposed of Messrs. John Tackaberry (Chairman), Pierre Genton and
Vi nayak Pradhan, at its twenty-eighth session in June 1998, to review
construction and engineering clainms filed with the Conmm ssion on behal f of
corporations and other legal entities in accordance with the rel evant
Security Council resolutions, the Provisional Rules for Clainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rul es”) and other Governing Council decisions.
This report contains the recomrendations to the Governing Council by the
Panel , pursuant to article 38(e) of the Rules, concerning sixteen clainms
included in the seventeenth instal nent. Each of the claimnts seeks
conpensation for |oss, damage or injury allegedly arising out of lraq' s

2 August 1990 invasi on and subsequent occupation of Kuwait.

2. One of the clainms, that of Marubeni Corporation, filed with the
Commi ssion by the Governnent of Japan, was withdrawn during the
proceedi ngs. (See paragraph 128, infra).

3. Based on its review of the clainms presented to it to date and the
findings of other panels of Conmm ssioners contained in their reports and
recommendati ons, this Panel has set out some general propositions
concerning construction and engineering clainms filed on behal f of
corporations (the “*E3” Clains”). The general propositions are contained
in Annex | entitled “Sunmmary of General Propositions” (the “Summary”). The
Summary forns part of, and is intended to be read together with, this
report.

4. Each of the claimnts included in the seventeenth instal nent had the
opportunity to provide the Panel with information and docunentation
concerning the clainms. The Panel has considered evidence fromthe
claimants and the responses of Governments to the reports of the Executive
Secretary issued pursuant to article 16 of the Rules. The Panel has

retai ned consultants with expertise in valuation and in construction and
engi neering. The Panel has taken note of certain findings by other panels
of Conmi ssioners, approved by the Governing Council, regarding the
interpretation of relevant Security Council resolutions and Governing
Council decisions. The Panel was mindful of its function to provide an

el ement of due process in the review of clainms filed with the Comm ssion
Finally, the Panel has further anplified both procedural and substantive
aspects of the process of fornulating recormmendations in the Sunmary to its
consi deration of the individual clains.

l. PROCEDURAL HI STORY

A. The procedural history of the clains in the seventeenth instal ment

5. A sunmary of the procedural history of the “E3” Clains is set down in
par agraphs 10 to 18 of the Summary.
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6. On 20 June 2000, the Panel issued a procedural order relating to the
clains included in the seventeenth instalnent. None of the clains
presented conpl ex issues, volum nous docunentation or extraordinary |osses
that would require the Panel to classify any of themas “unusually |large or
conplex” within the neaning of article 38(d) of the Rules. The Panel thus
had an obligation to conplete its review of the clains within 180 days of
the date of the procedural order, pursuant to article 38(c) of the Rules.

7. In view of the review period and the available information and
docunent ati on, the Panel determined that it was able to evaluate the clains
wi t hout additional information or docunments fromthe Governnment of Iraq.
Nonet hel ess, due process, the provision of which is the responsibility of
the Panel, has been achi eved by the insistence of the Panel on the
observance by claimnts of the article 35(3) requirenment for sufficient
docunentary and ot her appropriate evidence.

8. In drafting this report, the Panel has not included specific citations
fromrestricted or non-public docunents that were produced or nade
available to it for the conpletion of its work.

B. The claimnts

9. This report contains the Panel’s findings with respect to the
following clains for |osses allegedly caused by Iraq's invasion and
occupation of Kuwait:

(a) Bureau Veritas, Registre International de Cl assification de
Navires et d Aéronefs, a joint-stock conpany organi sed under the | aws of
France, which seeks conpensation in the total amunt of 1,406,944 United
States dollars (USD)

(b) Thyssen Rheinstahl Techni k GrbH, a corporation organi sed under the
| aws of Germany, which seeks conpensation in the total anmount of
UsD 4, 648, 563;

(c) AK India International Private Limted, a corporation organised
under the |laws of India, which seeks conpensation in the total amount of
uUsD 3, 158, 789;

(d) Dodsal Linited, a corporation organi sed under the |laws of I|ndia,
whi ch seeks conpensation in the total amount of USD 3, 234, 298;

(e) Water and Power Consultancy Services (India) Linited, a
corporation organi sed under the laws of India, which seeks conpensation in
the total ampunt of USD 3, 308, 748;

(f) Japanese Consortium of Consulting Firms, a consortium organised
under the | aws of Japan, which seeks conpensation in the total amunt of
usb 7, 079, 065;
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(g) Elektrim Trade Conpany S.A., a corporation organi sed under the
| aws of Pol and, which seeks conpensation in the total anount of
Ush 2, 672, 886;

(h) Stock Conmpany in M xed Property “lskra” |nzenering, a corporation
organi sed under the | aws of the Republic of Macedonia, which seeks
conpensation in the total amunt of USD 4,132, 643;

(i) Enka Teknik, a corporation organised under the | aws of Turkey,
whi ch seeks conpensation in the total amount of USD 5, 885, 376;

(j) HSG Engi neer Contractor Haydar Soner Girker, a corporation
organi sed under the | aws of Turkey, which seeks conpensation in the tota
amount of USD 1, 496, 273;

(k) GPT Mddle East Limted, a corporation organi sed under the |aws of
the United Kingdom which seeks conpensation in the total amount of
UsD 1, 432, 112;

(1) Rozbank Engineering Ltd, a corporation organi sed under the |aws of
the United Kingdom which seeks conpensation in the total amount of
UsD 361, 217

(m Medical Consultants International, Inc. (trading as Medcon
Enterprises), a corporation organi sed under the aws of the United States
of America, which seeks conpensation in the total anount of USD 444, 074,

(n) NA Penta Inc., a corporation organi sed under the |laws of the
United States of Anerica, which seeks conpensation in the total anount of
USD 482, 440; and

(o) XYzZ Options, Inc., a corporation organi sed under the |aws of the
United States of Anerica, which seeks conpensation in the total anount of
UsD 1, 788, 963.

10. These anmpunts claimed in United States dollars represent the alleged
| oss ampunts after correction for applicable exchange rates as described in
par agraphs 55 to 57 of the Summary.
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. BUREAU VERI TAS, REGQ STRE | NTERNATI ONAL DE CLASSI FI CATI ON DE NAVI RES
ET D AERONEFS

11. Bureau Veritas, Registre International de Classification de Navires et
d’ Aéronefs (“Bureau Veritas”) is a joint-stock conpany existing under
French law. It carried out inspection services in factories and on sites
in Iraqg on behalf of Iraqgi Government bodies for the purpose of issuing
“Safety Operational Permits”. It alleges that the performance of its
contracts was interrupted by Iraq s invasion and occupation of Kuwait.

12. Bureau Veritas seeks conpensation in the anpunt of USD 1, 406, 944
(stated by Bureau Veritas in the “E'" claimformas 7,461,510 French francs
(FRF)) for contract |osses, |oss of tangible property, paynent or relief to
ot hers, and financial |osses.

Tabl e 1. Bureau Veritas’s claim

Cl ai m el ement Cl ai m anpunt

( USD)
Contract | osses 681, 054
Loss of tangi ble property 208, 944
Payment or relief to others 45,100
Fi nanci al | osses 471, 846
Tot al 1,406,944

A. Contract | osses

1. Facts and contentions

13. Bureau Veritas seeks conpensation in the anpunt of USD 681, 054

(USD 431,983; 75,129 lraqi dinars (1 Q@) and 730,000 Pesetas (ESP)) for
contract | osses. The |osses were allegedly incurred in respect of 15
safety inspection contracts which Bureau Veritas was performng for various
I ragi Governnment bodies including the State Conpany for G| Projects, the
Techni cal Corps for Special Projects (“Techcorp”) and the Iraqgi State
Cenent Enterprise. The contracts were signed between 1987 and 1990. The
prices of the contracts ranged from approximtely USD 2,000 to

approxi mately USD 1, 300, 000.

14. Bureau Veritas asserts that, as of 2 August 1990, the contracts were
between 12 per cent and 100 per cent conpleted. It asserts that Iraq’'s
i nvasi on and occupation of Kuwait prevented paynent for work perforned.

2. Analysis and val uation

15. In support of its claimfor contract |osses, in respect of 12 of the
safety inspection contracts, Bureau Veritas only provided copi es of
i nvoi ces for the anobunts clainmed. These 12 contracts related to the



S/ AC. 26/ 2001/ 2

Page 12

following projects: Baiji Fertiliser, STTP, IPSA ||l Shop |Inspection, Saddam
Fi el d Devel opnent, Central Refinery and PC 11, North Runmilah, SCOP South
LPG Project, Deep Sea Terminal, UM Qsar Port, IPSA Il (Daenmen Shipyard)

Lube G| Plant in Basrah, and West Qurna O lfield. 1In respect of these

contracts, Bureau Veritas provided no evidence that the invoices were
approved by the Iraqgi enployer or that the work was actually perforned.
Accordingly, the Panel is unable to reconmmend conpensation in respect of
t hese contracts.

16. In support of its claimin respect of the thirteenth contract, in
relation to the Central Refinery project, Bureau Veritas provided the

i nspection contract dated 19 Novenber 1989, an invoice dated 6 March 1990
for the anount clained (USD 46, 489), and inspection certificates indicating
that the work was carried out between Cctober and Decenber 1989. The Pane
finds that Bureau Veritas perfornmed the work in relation to the Centra
Refinery project prior to 2 May 1990. The claimis therefore outside the
jurisdiction of the Comm ssion and is not conpensabl e under Security
Council resolution 687 (1991). Applying the approach taken with respect to
the “arising prior to” clause in paragraph 16 of Security Counci

resolution 687 (1991), as set out in paragraphs 41 to 43 of the Summary,
the Panel is unable to recomend conpensation for any |oss arising out of
this contract.

17. In support of its claimin respect of the fourteenth contract, in
relation to the Petrochem cal Conpl ex, Bureau Veritas provided an invoice
dated 9 August 1990 issued to Techcorp. |In addition, it provided a tel ex
dated 7 June 1990 from Banque Francai se du Comerce Extérieur to Rafidain
Bank, Iraqg requesting the issue of a performance guarantee in favour of
Bureau Veritas. The Panel finds that the evidence provided does not prove
that the invoice was approved by Techcorp or that the work was actually
performed. Accordingly, the Panel is unable to recommend conpensation in
respect of this contract.

18. In support of its claimin respect of the fifteenth contract, for

I nspection of Spare Parts and Castables in Spain, Bureau Veritas provided
an invoice dated 25 July 1990 issued to the Iraqgi Cenent State Enterprise
and five inspection certificates (although six were referred to in the

cl ai m docunent ati on) dated between Decenber 1989 and May 1990. The Pane
finds that work leading to five inspection certificates was perforned prior
to 2 May 1990, and work | eading to one inspection certificate was perforned
after 2 May 1990. The Panel values the work perforned after 2 May 1990 at
ESP 121,667. Applying the approach taken with respect to the “arising
prior to” clause in paragraph 16 of Security Council resolution 687 (1991),
as set out in paragraphs 41 to 43 of the Sunmary, the Panel reconmmends
conpensation in the amunt of USD 1,250 (ESP 121,667) for the work
performed on one inspection certificate.
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3. Recommendati on

19. The Panel recomends conpensation in the anpunt of USD 1, 250 for
contract | osses.

B. Loss of tangi ble property

20. Bureau Veritas seeks conpensation in the ambunt of USD 208, 944

(FRF 1,095,283) for |loss of tangible property. Bureau Veritas did not
explain the circunmstances of the loss of the tangible property, but stated
that the property, which conprised installations, transport equipment,

of fice and conmputer equi pnent, and furnishings, was | ocated in Baghdad.

21. In support of its claimfor |oss of tangible property, Bureau Veritas
provi ded inventories, fixed asset entry and withdrawal forns, individua
account sheets and an internal menorandum dated 18 February 1991 requesting
that property lost during Iraq’ s invasion and occupation of Kuwait be
settled as “exceptional |osses”. Bureau Veritas provided no independent

evi dence, such as invoices and certificates of inportation, to establish
that it owned the property clainmed, that the property was in lraq as at 2
August 1990 and that it was lost directly due to Iraq’ s invasion and
occupation of Kuwait. The Panel finds that the evidence provided by Bureau
Veritas is insufficient to substantiate its claim

Recommendat i on

22. The Panel recomends no conpensation for |oss of tangible property.

C. Paynent or relief to others

1. Facts and contentions

23. Bureau Veritas seeks conpensation in the anmobunt of USD 45, 100

(FRF 165,726 and 7,093 Pounds sterling (GBP)) for paynent or relief to
others. Bureau Veritas asserts that two of its enployees were hel d hostage
from2 August to 16 Decenber 1990 and that during this time, it bore the
cost of salaries (FRF 122,959 and GBP 4,036); social-insurance
contributions (FRF 42,767) and “other costs” (GBP 3,057).

24. Bureau Veritas did not explain what “other costs” conprised. The
cl ai m docunentation refers to a “bonus all owance”, accident insurance, and
an air-fare, but these do not add up to the full anmount cl ai ned.

2. Analysis and val uation

25. In support of its claimfor paynment or relief to others, Bureau
Veritas provided internal debit notifications dated October 1990 to March
1991 showi ng the salary and other anmounts paid to one of the enployees, a
copy of one of the enployees’ passports, and an affidavit of Bureau
Veritas’s human resources manager stating the salary paid to the two

enpl oyees.
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26. Bureau Veritas also provided an untranslated affidavit from one
enpl oyee, and an untransl ated copy of a letter fromthe French Foreign
M nistry. However, in view of article 6 of the Rules, the Panel did not
consi der these docunents.

27. The Panel finds that the salaries allegedly paid by Bureau Veritas to
its two enpl oyees are prinma faci e conpensable as salary paid for
unproductive | abour. However, the Panel finds that Bureau Veritas only
provi ded sufficient evidence to substantiate its loss in relation to one of
the enpl oyees. Only in respect of one enployee did Bureau Veritas provide
evi dence proving that he was detained in Iraqg until 27 October 1990.

Accordi ngly, the Panel reconmends conpensation for salaries and social -

i nsurance contributions for the period 2 August 1990 to 27 Cctober 1990, in
t he amobunt of USD 6, 323 (FRF 33, 145).

28. The Panel finds that Bureau Veritas did not provide sufficient
evidence in relation to the claimfor “other costs” to enable the Panel to
deternmi ne whether the costs were directly caused by Iraq s invasion and
occupation of Kuwait. Accordingly, the Panel is unable to recomend
conpensation for “other costs”.

3. Recommendati on

29. The Panel recomends conpensation in the ambunt of USD 6,323 for
paynment or relief to others.

D. Financial |osses

1. Facts and contentions

30. Bureau Veritas seeks conpensation in the total amount of USD 471, 846
for financial |osses, including (a) bank guarantees (1QD 51,616 and

USD 63, 300); (b) balance in bank account no. 0327, Rafidain Bank, Baghdad
(1QD 54,886); and (c) “cash in hand” (1QD 20, 556).

31. Bureau Veritas did not clearly explain its claim 1In respect of item
(a), bank guarantees, the annex to the “E’ claimform dated 26 Septenber
1995 refers to the amounts of I QD 51,616 and USD 63, 300 for bank guarantees
with no further explanation. Bureau Veritas's response to the article 34
notification refers to three “bank guarantees given by Head office” in the
total amount of USD 440,000, and three “local bank guarantees” in the tota
anount of 1QD 41, 516.

32. Inits response to the article 34 notification, Bureau Veritas

provi ded copi es of three performance bonds totalling USD 440, 000. However,
it did not provide copies of the three “local bank guarantees”, and did not
explain how the performance bonds provided related to its alleged | osses of
| Q@ 51,616 and USD 63,300. In its response to the article 34 notification
Bureau Veritas also sought to rely on the trade enbargo and cont ended that
“due to the enbargo put in force against Iragq, we cannot obtain the rel ease
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of the Bank Guarantee. These bank guarantees are still considered as
financi al exposure in our financial balance sheets”.

33. Bureau Veritas provided no further information in relation to item
(b), balance in bank account, or item (c), “cash in hand”

2. Analysis and val uation

34. Inrelation to item(a), bank guarantees, the Panel finds that Bureau
Veritas failed to provide sufficient evidence of its alleged |osses. In
any event, applying the approach taken with respect to guarantees as set
out in paragraphs 85 to 94 of the Summary, the Panel recomends no
conpensati on.

35. Inrelation to item (b), balance in bank account, and item (c), cash
in hand, the Panel finds that Bureau Veritas failed to provide sufficient
evidence of its alleged |osses. |In any event, applying the approach taken

with respect to | oss of funds in bank accounts and | oss of petty cash in
Irag, set out in paragraphs 135 to 140 of the Sunmary, the Panel finds that
the ampunts clained are not conpensabl e.

3. Recommendati on

36. The Panel recomrends no conpensation for financial |osses.

E. Summary of recommended conpensation for Bureau Veritas

Tabl e 2. Reconmended conpensation for Bureau Veritas

Cl ai m el ement Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Contract | osses 681, 054 1, 250

Loss of tangible 208, 944 nil

property

Payrment or relief to 45, 100 6, 323

ot hers

Fi nanci al | osses 471, 846 ni |

Tot al 1,406,944 7,573

37. Based on its findings regarding Bureau Veritas's claim the Pane
reconmends conpensation in the ambunt of USD 7,573. The Panel finds the
date of loss to be 2 August 1990.
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[11. THYSSEN RHEI NSTAHL TECHNI K GVBH

38. Thyssen Rheinstahl Techni k GrbH (“Thyssen”) is a corporation existing
under the laws of Germany. On 8 February 1989, it entered into a contract
with the Nassr Enterprise for Mechanical Industries, Irag (“NEM”) for the
supply of a rotary forging line for billets and bars production (the
“contract”). Thyssen asserts that the contract was interrupted due to
Irag’s invasion and occupation of Kuwait.

39. Thyssen seeks conpensation in the amunt of USD 4, 648,563 (7,261, 056
Deutsche Mark (DEM) for contract | osses.

40. Thyssen al so seeks conpensation for interest on the principal anmount
of any award in an anount to be determ ned by the Commission. For the
reasons stated in paragraph 58 of the Sunmary, the Panel nakes no
recommendation with respect to Thyssen's claimfor interest.

Table 3. Thyssen's claim

Cl ai m el ement Cl ai m anpunt
(USD)
Contract | osses 4,648,563
I nterest (no amount specified) (--)
Tot al 4,648,563

A. Contract | osses

1. Facts and contentions

41. Thyssen seeks conpensation in the amount of USD 4, 648, 563

(DEM 7, 261, 056) for contract |osses, including (a) equipnent delivered and
servi ces performed (DEM 6, 961, 056), and (b) clainms nmade agai nst Thyssen by
sub-contractors (DEM 300, 000).

42. The total value of the contract was DEM 63, 500, 000. Thyssen states
that it intended to conplete the contract within 21 nonths of its com ng
into force.

43. In relation to item(a), equipnment delivered and services perforned,
Thyssen asserts that, prior to Iraqg’s invasion and occupation of Kuwait, it
shi pped equi pnment and provi ded engi neering and supervision services to the
val ue of DEM 53,793,056. It was paid DEM 46, 832,000 but asserts that it
was unable to obtain paynent of the outstanding amount of DEM 6, 961, 056
because Iraq s invasion and occupation of Kuwait made it inpossible for
Thyssen to obtain the docunents, such as the certificate of conpletion,
which were required under the terns of the letter of credit in order to
obtai n payment.
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44, In relation to item(b), clainms nmade agai nst Thyssen by sub-
contractors, Thyssen asserts that the interruption of its contract with
NEM neant that it could not meet its payment obligations under certain of
its sub-contracts. It asserts that the sub-contractors filed clains

agai nst Thyssen to the val ue of DEM 300, 000.

2. Analysis and val uation

45. The Panel finds that NEM is an agency of the State of Iraq.

46. I n support of its claimfor contract | osses, Thyssen provi ded a copy
of the contract with NEM, a copy of an irrevocable letter of credit from
the Central Bank of Iraq in favour of Thyssen, seven invoices approved by
NEM dated Septenber 1989 to July 1990 for equi pnment delivered, six

i nvoi ces approved by NEM dated April 1990 to June 1990 for supervision
services, and two invoices for supervision services not yet dated or
approved.

47. In relation to item(a), equipnment delivered and services perforned,
based on the evidence provided by Thyssen, the Panel finds that the tota
val ue of the invoices issued by Thyssen to NEM was DEM 53, 771, 836 ( DEM
21,220 less than the anmpbunt clained). O this, the Panel finds that a
total of DEM 46, 832,000 was paid by NEM. The Panel finds that Thyssen was
unabl e to collect the remaining anount of DEM 6,939,836 as a direct result
of lIraqg' s invasion and occupation of Kuwait. The Panel finds that Thyssen
provi ded sufficient evidence in support of these alleged | osses. The Pane
recommends conpensation in the amount of USD 4, 442,917 (DEM 6, 939, 836) .

48. In relation to item (b), clainms made agai nst Thyssen by sub-
contractors, the Panel finds that, despite a request for evidence in
support of this portion of its claim Thyssen provided no evidence.
Accordingly, the Panel is unable to recomend conpensation

3. Recommendati on

49. The Panel reconmends conpensation in the ampunt of USD 4,442,917 for
contract | osses.

B. Summary of reconmended conpensation for Thyssen

Tabl e 4. Reconmmended conpensation for Thyssen

Cl ai m el enent Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 4,648, 563 4,442,917
I nterest (no ampunt (--) (--)
speci fied)

Tot al 4,648, 563 4,442,917
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50. Based on its findings regarding Thyssen’s claim the Panel reconmends
conpensation in the amount of USD 4, 442,917. The Panel finds the date of
| oss to be 2 August 1990.
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V. AK | NDI A | NTERNATI ONAL PRI VATE LI M TED

51. AK India International Private Limted (“AK India”) is a corporation
exi sting under the laws of India. On 30 Cctober 1989, it entered into a
contract with the State Conpany for Ol Projects, lraq (“SCOP"), for the
supply of engineering services for oil-based projects being executed by
SCOP (the “contract”). It was in the process of establishing its branch
office in Baghdad and stationing its engineers in lIraq when Iraq invaded
Kuwai t, thereby allegedly disrupting the performnce of the contract.

52. AK India seeks conmpensation in the amount of USD 3, 158, 789 (I QD 7, 963
and USD 3,133,184, converted by the claimant to USD 3, 158, 664) for contract
| osses, loss of profits, loss of tangible property, paynment or relief to

ot hers, financial |osses and interest.

53. The interest elenment is in the anbunt of USD 1,518, 153. For the
reasons stated in paragraph 58 of the Sunmary, the Panel nakes no
recommendation with respect to AK India's claimfor interest.

Table 5. AK India s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Contract | osses 106, 087
Loss of profits 906, 415
Loss of tangi ble property 29,900
Payment or relief to others 290, 642
Fi nanci al | osses 307, 592
I nt er est 1, 518, 153
Tot al_ 3,158, 789

A. Contract | osses

1. Facts and contentions

54. AK India seeks compensation in the amount of USD 106,087 (I QD 7, 963
and USD 80, 482, converted by the claimant to USD 105, 963) for contract

| osses. It states that at the time of Iraq’'s invasion of Kuwait it had
received confirmation from SCOP that it could nobilise 20 of its engineers
to lrag with a view to comrenci ng work on the projects. As at 2 August
1990, it had stationed 14 of its engineers in Iraq and six nore were ready
to join. However, when Iraq i nvaded Kuwait, the six engineers did not
depart fromlIndia, and the 14 already in Irag were evacuat ed.
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55. The work under the contract was suspended on 31 October 1990. AK
India alleges that it was subsequently unable to obtain clearance of its
bills by SCOP. The total unpaid invoices amunt to USD 106, 087.

2. Analysis and val uation

56. The Panel finds that SCOP is an agency of the State of Iraq.

57. In support of its claimfor contract |osses, AK India provided a copy
of the contract, letters from SCOP requesting AK India to nobilise its
engineers in lraq, a copy of the engineers’ standard appointnment letter
the invoices relating to the work perforned, and AK India s 1991 and 1992
accounts, in which the anpunt clained appears as ow ng.

58. Based on the evidence provided by AK India, the Panel finds that AK

I ndia performed work to the value of USD 11,550 prior to 2 May 1990. The
claimfor unpaid invoices in relation to this work is outside the
jurisdiction of the Conm ssion and is not conpensable under Security
Council resolution 687 (1991). Applying the approach taken with respect to
the “arising prior to” clause in paragraph 16 of Security Counci

resolution 687 (1991), as set out in paragraphs 41 to 43 of the Sumary,
the Panel is unable to recomend conpensation for this anount.

59. The Panel finds that AK India perfornmed work to the val ue of

USD 94,537 (USD 68,932 and 1QD 7,963) after 2 May 1990 for which it was not
paid by SCOP. The Panel finds that AK India provided sufficient evidence
in support of these alleged | osses. The Panel recomends conpensation for
this anount.

3. Recommendati on

60. The Panel recomends compensation in the ampbunt of USD 94,537 for
contract | osses.

B. Loss of profits

1. Facts and contentions

61. AK India seeks conpensation in the anpunt of USD 906, 415 for
“anticipated loss in contract profits”. It states that in respect of each
engi neer deployed on the project it would have earned USD 35,407 in the
first year of the contract, with a yearly 10 per cent increase thereafter

62. It asserts that the total contract incone for 20 engi neers over the
three years of the contract, including overtinme, would be USD 2, 266, 036.

It arrives at the figure of USD 906, 415 as | oss of profits on the basis
that, as conpany policy, it was spending 60 per cent of contract val ue, and
savi ng 40 per cent.
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2. Analysis and val uation

63. The Panel finds that AK India did not substantiate its assertions in
relation to the anounts that woul d have been earned for each engineer. The
Panel further finds that AK India failed to prove that the contract woul d
have continued for the three years clainmed but for Iraqg’s invasion and
occupation of Kuwait. The Panel notes that under the terns of the
contract, the contract could have been term nated by either party by giving
two nonths’ notice. Accordingly, the Panel finds that AK India failed to
fulfil the evidentiary standard for |loss of profits clains set out in

par agraphs 125 to 131 of the Summary, and thus the Panel is unable to
reconmend conpensation

3. Recommendati on

64. The Panel recomends no conpensation for |oss of profits.

C. Loss of tangible property

65. AK India seeks conpensation in the amunt of USD 29,900 for |oss of
tangi bl e property. AK India provided no explanation of its claim It
merely states that the claimis for “loss on account of furniture, office
equi pnment and househol d goods danaged or |ost on account of the war”.

66. The Panel finds that AK India provided no evidence in support of its
claim It stated in its response to the article 34 notification that al
docunent ati on was destroyed in its Baghdad office. However, it failed to
explain why it did not have at |east sone evidence at some other |ocation
of (a) ownership of the assets, (b) value of the assets, and (c) the
presence of assets in Iraqg on 2 August 1990.

67. The Panel reconmends no conpensation for |oss of tangible property.

D. Paynent or relief to others

1. Facts and contentions

68. AK India seeks conpensation in the anobunt of USD 290, 642 for paynent
or relief to others. The claimis for (a) “agony caused by war”

(UsSD 90, 642), (b) “notice period salary” (USD 75,000), (c) “break-in-
contract conpensation” (USD 75,000), and (d) “evacuation air-fares”

(USD 50, 000).

69. Inrelation to item(a), “agony caused by war”, AK India asserts that
the conpany “suffered psychol ogi cal and nental agony, which needs to be
conpensated”. It calculated its claimas 10 per cent of the total profits

that it expected to earn under the contract.

70. ltem(b), “notice period salary”, is described as “loss on account of
notice period salary payable to enpl oyees due to stoppage of work resulting
in termnation of services”.
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71. ltem (c), “break-in-contract conpensation”, is a claimin respect of
four months' salary in lieu of notice which AK India asserts it was liable
to pay under the terns of the enploynment contract.

72. In relation to item (d), evacuation airfares, AK India asserts that it
had to pay travel expenses to 16 enployees and their fam lies from Baghdad
to Del hi under the termination provisions of the enploynment contract.

2. Analysis and val uation

73. Inrelation to item(a), “agony caused by war”, the Panel finds that
psychol ogi cal and nental agony cannot be suffered by a conpany. The
Governi ng Council decided in decision 3 (S/AC. 26/1991/3) and decision 8
(S/ AC. 26/ 1992/8) that clains to the Comm ssion for nental pain and angui sh
could only be made by individuals. Clainms of this nature could have been
made by the particular individuals (if any) who suffered any such injury.

74. In relation to itens (b), “notice period salary”, (c) “break-in-
contract conpensation”, and (d) “evacuation air-fares”, the Panel finds
that AK India provided no evidence in support of the clains.

75. The Panel is therefore unable to recomend conpensation for payment or
relief to others.

3. Recommendati on

76. The Panel recomends no conpensation for paynent or relief to others.

E. Financial | osses

1. Facts and contentions

77. AK India seeks conpensation in the amount of USD 307,592 for financial
| osses. The claimis for (a) maintenance of the Baghdad branch

(UsD 135, 000), (b) advance rent (USD 33,600), (c) contract devel opnent and
establ i shnent expenses (USD 113, 302), and (d) the balance of Iraqi bank
accounts (USD 25, 690).

78. In respect of item(a), maintenance of the Baghdad branch, AK India
states that as the contract with SCOP was for a period of three years, its
registration for its Baghdad branch was valid up until October 1992. It

asserts that it was bound by local Iragi laws to naintain a m ninmum | oca
staff. Accordingly, it retained the services of its |legal adviser, |oca
accountant and public relations officer until October 1992. It clains

USD 5,000 per nmonth for the salaries of these enployees from August 1990 to
Oct ober 1992.

79. In respect of item (b), advance rent, AK India seeks conpensation in

t he ampbunt of USD 33,600 for advance rent paid for office accommbdation for
t he enpl oyees. AK India asserts that the advance rent was “unutilised” as
a direct result of Iraq s invasion and occupation of Kuwait.
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80. In respect of item(c), contract devel opnment and establi shnment
expenses, AK India asserts that the expenses spent on establishing its

of fice, for exanple, “branch registration, travelling, hotel bills,
docunentation, recruitnent, training, etc.” are a direct |oss, because it
was unable to recover these anpunts fromthe profits expected to be earned
on the projects. It calculates its claimas 0.05 per cent of the contract
val ue (USD 2, 266, 036), nanely, USD 113, 302.

81. In respect of item (d), the balance of Iraqi bank accounts, AK India
asserts that “on account of the war, the funds credited to our accounts in
I rag have renmmi ned unusabl e since August 90".

2. Analysis and val uation

82. The Panel finds that AK India provided no evidence in support of its
claimfor financial |osses. The Panel is therefore unable to recomend
conpensati on.

3. Recommendati on

83. The Panel recomends no conpensation for financial |osses.

F. Summary of recommended conpensation for AK India

Tabl e 6. Recommended conpensation for AK I ndia

Cl ai m el enment Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 106, 087 94, 537
Loss of profits 906, 415 ni
Loss of tangible 29,900 nil
property
Payment or relief to 290, 642 ni
ot hers
Fi nanci al | osses 307, 592 ni |
I nt er est 1,518, 153 (--)
Tot al 3,158, 789 94,537

84. Based on its findings regarding AK India's claim the Panel recommends
conpensation in the amount of USD 94,537. The Panel finds the date of |oss
to be 2 August 1990.
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V. DODSAL LI M TED

85. Dodsal Linted (“Dodsal”) is a corporation existing under the | aws of

India. 1t is engaged in the construction of oil, gas and water pipelines,
i ndustrial plants, civil and building works, and turnkey infrastructure
projects. It asserts that when Iraq i nvaded and occupied Kuwait, it was

forced to abandon construction machinery at a project site in Iraqg.

86. Dodsal seeks conpensation in the anpunt of USD 3, 234,298 for |oss of
tangi bl e property.

87. Dodsal al so seeks conmpensation for interest on the principal anmount of
any award in an amount to be deternined by the Conmi ssion. For the reasons
stated in paragraph 58 of the Summary, the Panel nmakes no recommendation
with respect to Dodsal’s claimfor interest.

88. The Panel notes that in the “E" claimformdated 30 Septenber 1993
Dodsal sought conpensation in the total amount of USD 5,750,533 for unpaid
recei vabl es, loss of rentals on construction machinery, and |oss of
tangi bl e property. However, in its response to the article 15 notification
dated 21 January 2000, Dodsal withdrew all of its clainms but for the claim
for loss of tangible property.

Tabl e 7. Dodsal s cl ai m

Cl ai m el enent Cl ai m anpunt
(USD)

Loss of tangi ble property 3,234, 298

I nterest (no amount specified) (--)

Tot al 3,234, 298

A. Loss of tangible property

1. Facts and contentions

89. Dodsal seeks conpensation in the anpunt of USD 3, 234,298 for |oss of
tangi bl e property. On 10 May 1989, Dodsal entered into a contract with
Dodsal Pte. Ltd of Singapore (“Dodsal Singapore”) for the supply of
construction machinery for the Saddam O | Field Devel opnent Project in
Irag. Under the contract, Dodsal Singapore agreed to hire the equipnment in
return for a nonthly rental fee. Dodsal Singapore undertook responsibility
for the machinery while it was outside India. However, and apparently as a
result of an arrangenent between Dodsal, Dodsal Singapore, and the nmin
contractor for the Saddam Q| Field Devel opnent Project, the claimin
respect of this equipnent has been filed by Dodsal
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90. Dodsal duly supplied the machinery, consisting of a pipe-bending
machi ne, a pi pel ayer side boom an air conpressor, and an interna
pneumatic |ine up clanp.

91. Dodsal states that when Iraq invaded Kuwait, its enpl oyees were
evacuated and the nmachi nery was abandoned at the project site in Iraq.

It states that from August 1990 it nmade repeated efforts to retrieve the
machi nery fromlraq, and on 21 May 1992, the Security Council granted
perm ssion to Dodsal to renove the machinery fromlraq. However, the
perm ssion of the Security Council could not be inplenented because in
April 1992 an lraqi presidential order had been issued to the Mnistry of

MIlitary Industry of the Republic of Iraq and the North Q| Conpany of Iraq

to i nmpound the equi pnent.

2. Analysis and val uation

92. The Panel finds that the equi pnent was confiscated by the Iraq
authorities in April 1992. Accordingly, the approach with respect to the
confiscation of tangible property by the Iraqgi authorities after the
liberation of Kuwait, as set out in paragraph 146 of the Sunmary, is
applicable to this case. There are no special circunstances which would
justify a departure fromthe principle set out in that paragraph and the
Panel is unable to reconmend conpensati on.

3. Recommendati on

93. The Panel recomends no conpensation for |oss of tangible property.

B. Summary of reconmmended conpensation for Dodsal

Tabl e 8. Reconmended conpensation for Dodsa

Cl ai m el emrent Cl ai m anpunt Recommended

(USD) conpensati on

( USD)

Loss of tangible 3,234, 298 nil
property
I nterest (no anount (--) (--)
speci fied)
Tot al 3,234, 298 nil

94. Based on its findings regarding Dodsal’s claim the Panel recomends
no conpensation.
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\ WATER AND POWER CONSULTANCY SERVI CES (I NDI A) LIM TED

95. Water and Power Consultancy Services (India) Limted (“Water & Power”)
is a governnent-owned corporation existing under the laws of India. Its
princi pal business is the provision of consultancy services in the water
and power sector. As at August 1990 Water & Power was executing five
projects in lraq. It asserts that by Septenber 1990 it had evacuated al

of its personnel fromlrag and had cl osed down its Iraqi operations.

96. Water & Power seeks conpensation in the amunt of USD 3, 308, 748 for
contract | osses and | oss of tangible property.

Table 9. Water & Power’s claim

Cl ai m el ement Cl ai m anpunt
(USD)
Contract | osses 3, 045, 548
Loss of tangi ble property 263, 200
Tot al 3,308, 748

A. Contract | osses

1. Facts and contentions

97. Water & Power seeks conpensation in the total anobunt of USD 3, 045, 548
for contract |osses. As at August 1990, it was engaged as a contractor to
performworks on five projects in Irag. The projects were: Bekhne Dam
Model Studies, Kifil Shinafiya Project Phase |, Kifil Shinafiya Project
Phase Il, Amarah Irrigation Project, and the Bakruman and Khal i kan Project.

98. The contracts were signed between 1977 and 1989. The total prices of
the contracts ranged from approxi mately 1Q 110,000 to 1QD 1,270,000. The
Iragi contracting parties included the State Conmi ssion for Irrigation and
Land Recl amation, and the State Organi sation of Damns.

99. Water & Power asserts that the Iraqi enployers have not paid Water &
Power a total of USD 3,045,548 for work performed on the five projects.

2. Analysis and val uation

100. In support of its claimfor contract |osses, Water & Power provided
copies of the contracts and copies of the invoices issued to the Iraq
enpl oyers.

101. The supporting docunentation provided by Water & Power indicates that
the work the subject of all of the invoices was perforned prior to 2 My
1990. Accordingly, the claimfor these unpaid anmbunts is outside the
jurisdiction of the Comrission and is not conpensabl e under Security
Council resolution 687 (1991). Applying the approach taken with respect to
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the “arising prior to” clause in paragraph 16 of Security Counci
resolution 687 (1991), as set out in paragraphs 41 to 43 of the Summary,
the Panel is unable to recomrend conpensation

3. Recommendati on

102. The Panel recommends no conpensation for contract | osses.

B. Loss of tangi ble property

1. Facts and contentions

103. Water & Power seeks conpensation in the ampbunt of USD 263, 200 for |oss
of tangible property. It asserts that assets and properties with a val ue
of USD 263,200 were left behind in lraqg in Water & Power’s office and at

t he Bekhnme Dam project site. The property conprises equi pnent, tools and
of fice equi prment.

2. Analysis and val uation

104. The only evidence provided by Water & Power in support of its claimis
an undat ed packing list addressed to the Mnistry of Agriculture and
Irrigation, Iraq which lists various itens of property. The Panel finds
that this list is not sufficient to substantiate the claim Water & Power
failed to prove that it owned these assets or that they were located in
Irag as at 2 August 1990. The Panel notes that work on the Bekhnme Dam
project, on which the equi pment was all egedly being used, was conpleted in
Sept enber 1989.

3. Recommendati on

105. The Panel recommends no conpensation for |oss of tangible property.

C. Summary of recommended conpensation for Water & Power

Tabl e 10. Recommended conpensation for Water & Power

Cl ai m el enment Cl ai m anount Recomended
(USD) conpensati on
(USD)
Contract | osses 3, 045, 548 ni
Loss of tangible 263, 200 nil
property
Tot al 3,308, 748 ni |

106. Based on its findings regarding Water & Power’s claim the Pane
recomends no conpensation
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VI1. JAPANESE CONSORTI UM OF CONSULTI NG FI RM5

107. Japanese Consortium of Consulting Firnms (“JCCF”) was established in
1985 for the purpose of undertaking “the study works of the Integrated
Capital Devel opment Pl an for Baghdad”. The study had been comm ssioned by
Amanat Al Assima, the local city government authority of Baghdad. At 2
August 1990, JCCF was carrying out the M nimum Operational Level (“MOL")
Study. JCCF asserts that Iraq’'s invasion and occupation of Kuwait
interrupted the study.

108. JCCF seeks conpensation in the anpunt of USD 7,079, 065 for contract
| osses, paynent or relief to others and financial |osses.

Table 11. JCCF's claim

Cl ai m el ement Cl ai m anpunt
(USD)
Contract | osses 2,899, 597
Payment or relief to others 308, 569
Fi nanci al | osses 3,870, 899
Tot al 7,079, 065

A. Contract | osses

1. Facts and contentions

109. JCCF seeks conpensation in the anpunt of USD 2,899,597 for contract
| osses. The amount clainmed is described as foll ows:

Usb
Phase 1 822,578
MOL Study USD portion 1,716, 810
MOL Study 1 QD portion 360, 209
Tot al 2,899, 597

110. JCCF perforned the work the subject of the claimbetween April 1989
and October 1990.

2. Analysis and val uation

111. In support of its claimfor contract |osses, JCCF provided a copy of
the contract and a schedule of the invoices issued to the Iraqgi enployer.

It did not provide the invoices thenselves, nor any of the other supporting
mat erial requested in the article 34 notification.
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112. The Panel finds that JCCF failed to provide sufficient evidence in
support of its claim The Panel is therefore unable to recomend
conpensati on.

3. Recommendati on

113. The Panel recommends no conpensation for contract | osses.

B. Paynent or relief to others

1. Facts and contentions

114. JCCF seeks conpensation in the anpount of USD 308,569 for paynent or
relief to others.

115. In the “E" claimform JCCF characterised this |loss elenent as “loss
of earnings”, but the Panel finds that it is nore accurately described as
paynment or relief to others.

116. The claimis for salaries paid in respect of unproductive |abour.

JCCF asserts that seven of its engineers were forced to remain in Baghdad
and continue working on the study between 2 August 1990 and 2 March 1991

It states that in ordinary circunstances the study woul d have been finished
by m d-COctober 1990. It therefore clains conpensation for the salaries
paid to the engi neers between 2 August 1990 and 2 March 1991

2. Analysis and val uation

117. I n support of its claimfor payment or relief to others, JCCF only
provi ded a schedul e setting out such information as the nanmes of the

engi neers, the engineering grade unit rate, and the invoice period. It did
not provi de evidence in support of the schedule.

118. The Panel finds that JCCF failed to provide sufficient evidence in
support of its claim

3. Recommendati on

119. The Panel recomends no conpensation for paynent or relief to others.

C. Financial |osses

1. Facts and contentions

120. JCCF seeks conpensation in the anount of USD 3,870,899 for financial

| osses, including (a) balance of Iraqi bank account (IQD 11,855, converted
by the claimnt to USD 36,851); and (b) bank interest and currency exchange
| osses (USD 3, 834, 048).

121. In the “E’ claimform JCCF characterised item(a) as a loss related
to a business transaction, and item (b) as contract |osses, but the Pane
finds that they are nore accurately described as financial |osses.
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122. In respect of item (a), balance of Iraqi bank account, JCCF asserts
that it had an Iraqi dinar bank deposit with the Rafidain Bank, Irag which
was frozen in Baghdad due to an order of the Government of lragq. JCCF
asserts that the bal ance of this account, as at 31 COctober 1990, was

| @ 11, 855.

123. In respect of item (b), bank interest and currency exchange | osses,
JCCF asserts that the study project commenced in 1982, and was due to be
conpleted within 14 nonths. However, for reasons attributable to the Iraq
enpl oyer, the project was del ayed throughout the 1980s. JCCF asserts that
the del ays caused it to suffer |osses. The |losses were due to, first, the
drop in the value of the Yen against the United States dollar during this
peri od, and, second, the bank interest which it had to pay during this
peri od.

2. Analysis and val uation

124. In respect of item(a), balance of Iraqi bank account, applying the
approach taken with respect to loss of funds in bank accounts, set out in
par agraphs 135 to 140 of the Summary, the Panel recommends no conpensati on
for loss of funds in JCCF s bank account in Iraq.

125. In respect of item (b), bank interest and currency exchange | osses,
the Panel finds that the bank interest and currency exchange | osses were
incurred prior to Iraq s invasion and occupation of Kuwait, and were due to
the del ays all egedly caused by the Iraqgi enployer at this tine. The |osses
were not directly caused by Iraq s invasion and occupation of Kuwait. The
Panel is therefore unable to recommend conpensati on.

3. Recommendati on

126. The Panel recommends no conpensation for financial |osses.

D. Sunmmary of recommended conpensation for JCCF

Tabl e 12. Recommended conpensati on for JCCF

Cl ai m el enent Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Contract | osses 2,899, 597 ni |

Payrment or relief to 308, 569 ni

ot hers

Fi nanci al | osses 3,870, 899 ni |

Tot al 7.079, 065 ni |

127. Based on its findings regarding JCCF s claim the Panel recomends no
conpensati on.
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VI 11. MARUBENI CORPORATI ON

128. On 9 Novenber 2000, the Conm ssion received a notice of w thdrawal of
the clai mby Marubeni Corporation fromthe Permanent M ssion of Japan. In
the light of this conmunication, the Panel issued a procedural order on

4 Decenber 2000, pursuant to article 42 of the Rules, acknow edging the

wi t hdrawal and terminating the Panel’s proceedings with respect to the

cl ai m by Marubeni Corporation.
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I X ELEKTRI M TRADE COVPANY S. A.

129. Elektrim Trade Conpany S. A (“Elektrinf) is a corporation existing
under the |aws of Poland. It has supplied electrical equipnment and
services in Irag and Kuwait since the 1970s. In the “E" claimform dated
11 Cctober 1993, Elektrim sought conpensation in the total anmpount of

USD 3, 856,672 for contract | osses, loss of profits, |oss of tangible
property, and claimpreparation costs. In its response to the article 34
notification dated 16 May 2000, it reduced the total claimanmunt to

UsSD 2,672,886 (KW 289,639 and USD 1, 670,675, converted by the claimant to
USD 2, 669,928). The reduction reflected anpunts received fromthe Kuwait
M ni stry of Communications in respect of one of the contracts (see
paragraph 141, infra).

130. Elektrim al so seeks conpensation for interest on the principal anount
of any award in an anount to be determ ned by the Commi ssion. For the
reasons stated in paragraph 58 of the Summary, the Panel nmkes no
recommendation with respect to Elektrims claimfor interest.

131. The cl aim preparation cost elenent is in the anount of USD 174, 668.
Applying the approach taken with respect to clai mpreparation costs set out
i n paragraph 60 of the Summary, the Panel nmkes no recomendation for claim
preparati on costs.

Tabl e 13. El ektrims claim

Cl ai m el enent Cl ai m anpunt
(USD)

Contract | osses 2,102, 387
Loss of profits 363, 990
Loss of tangi ble property 31, 841
Cl ai m preparation costs 174, 668
Interest (no amount specified) (--)
Tot al 2,672, 886

A. Contract | osses

132. El ektri m seeks conpensation in the total anount of USD 2,102, 387

(KWD 280, 437 and USD 1, 132,017, converted by the clainmant to USD 2, 099, 524)
for contract losses in Irag and Kuwait. The claimis in respect of three
di fferent contracts. The Panel considers each in turn.

(a) Contract HT — 7/79 (State Organisation of Electricity, lraq)

133. El ektri m seeks conpensation in the anount of USD 836,239 for contract
| osses on Contract HT — 7/79. On 30 June 1980, Elektrimentered into a
contract with the State Organisation of Electricity, lrag (“SOE") for the
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installation of electricity cables within a period of 15 to 19 nonths. The
val ue of the contract was USD 27,520,977. The contract was del ayed because
of the war between Iran and Iraq and the works were conpleted in 1986. The
SOE confirmed all invoices presented by Elektrimbut paid only part of the
amount due.

134. On 29 May 1989, Elektrimand SOE entered into an agreement by which

El ektrimagreed to forego a portion of the anpunts due to it in exchange
for the remi ssion of certain suns frozen since 1984 as a delay penalty. In
July 1990, SOE inforned Elektrimthat a paynent order had been sent to the
Central Bank of Iraq for the anpunts due to be renmitted. Elektrimasserts
that Iraq s invasion and occupation of Kuwait prevented the execution of

t he payment order.

135. The Panel finds that the docunmentation and expl anati ons provi ded by

El ektrimindicate that the debt in question arose in or before 1986.
Accordingly, the claimis outside the jurisdiction of the Comm ssion and is
not conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to reconmend conpensation

136. The Panel recomends no conpensation for (a) Contract HT — 7/79 (State
Organi sation of Electricity, lraq).

(b) Contract No. 50 (Kirkuk Irrigation Project Adm nistration, lraq)

137. El ektri m seeks conpensation in the anount of USD 295,778 for contract

| osses on Contract No. 50. On 14 Septenber 1982 Elektrimentered into a
contract with the Kirkuk Irrigation Project Administration (“KIPA") for the
installation of an electrical network within a period of 14 months. The
val ue of the contract was USD 7,537,660. The contract was del ayed because
of the war between Iran and Iragq and works were conpleted in m d-1986.

138. Elektrimasserts that the guarantee period expired in 1987, but

El ektri mrepl aced part of the installation in Novenmber 1989 and Kl PA “took
delivery of the works” on 5 May 1990. Elektrimsent a final bill to KIPA
on 30 June 1990. Elektrimasserts that it was infornmed by phone that a
payment order had been sent by KIPA to its bank on 15 July 1990. However,
it asserts that it was not paid due to Iraq s invasion and occupation of
Kuwai t .

139. The supporting docunentation provided by Elektrimindicates that the
performance that created the debt in question occurred prior to 2 May 1990.
Accordingly, the claimis outside the jurisdiction of the Conm ssion and is
not conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to reconmend conpensation
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140. The Panel recomends no conpensation for (b) Contract No. 50 (Kirkuk
Irrigation Project Adm nistration, lraq).

(c) Contract No. 05-330/96526 (M nistry of Comrunications, Kuwait)

141. In the “E’ claimformdated 11 October 1993, El ektri m sought
conpensation in the amount of USD 1,230,934 (KWD 355, 740, converted by the
claimant to USD 1, 227,302) for contract |osses on Contract No.

05-330/96526. In its response to the article 34 notification dated 16 My
2000, Elektrimreduced the claimanount to USD 970, 370 (KWD 280, 437,
converted by the claimnt to USD 967,507), stating that it had received the
anount of USD 260, 564 (KWD 75, 303, converted by the claimant to

USD 259, 795) fromthe Mnistry of Communications, Kuwait (the “Mnistry”).

142. On 7 Decenber 1989, Elektrimentered into a contract with the Mnistry
for the installation and mai ntenance of a tel ephone network in the region
of Mushrif and South Sabahiya. The value of the contract was KWD 783, 432
(converted by the claimant to USD 2,702,839). The contract was to be
conpleted within 12 nonths.

143. Elektrim asserts that it carried out orders to the val ue of

KWD 431, 750 prior to Ilraq’ s invasion and occupation of Kuwait. The

M nistry paid KW 76,010, but Elektrim asserts that the invasion and
occupation prevented the paynent of KWD 355,740. It received KW 75, 303
“soon after” the submi ssion of its Statenent of Claimon 11 October 1993,
| eavi ng an outstandi ng amount of KWD 280, 437.

144. Applying the approach taken with respect to clains for contract |osses
with non-lraqi parties, as set out in paragraphs 61 to 63 of the Summary,
the Panel finds that Elektrimdid not denonstrate that the failure of the
M nistry to pay the outstanding amount was directly caused by Iraq’ s

i nvasi on and occupation of Kuwait. There is no evidence that the Mnistry
became insol vent or otherw se ceased to exist as a direct result of Iraq' s
i nvasi on and occupation of Kuwait. The paynment of the ampunt of KWD 75, 303
indicates that the failure to pay the renmninder was not directly due to
Irag’s invasion and occupation of Kuwait, but to the decision of the

M ni stry, whose reasons for failing to nake the paynent are not known.

145. The Panel recommends no conpensation for (c) Contract No. 05-330/96526
(Mnistry of Conmmunications, Kuwait).

Recommendati on for contract | osses

146. The Panel recommends no conpensation for contract | osses.
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B. Loss of profits

1. Facts and contentions

147. In the “E" claimform El ektri m sought conpensation in the anount of
UsD 1, 216,889 (KWD 351, 681, converted by the claimnt to USD 1, 213, 302) for
| ost earnings on Contract No. 05-330/96526 (see paragraphs 141 - 145,
supra). In its response to the article 34 notification, Elektrimreduced
the claimanmunt to USD 363,990, after having received a further paynent
fromthe Mnistry. Elektrimasserts that Iraq s invasion and occupation of
Kuwai t prevented continuation of the contract, thereby depriving it of
expected income in the clainmed anpount.

2. Analysis and val uation

148. The Panel finds that Elektrimdid not provide sufficient evidence that
Irag’s invasion and occupation of Kuwait was the cause of the non-
resunption of Contract No. 05-330/96526. According to the documentation
provi ded by Elektrimin support of its claim the Mnistry was still in

exi stence in 1993. It appears to the Panel that the contract was not

conti nued because of a commercial decision of one or both of the parties.

3. Recommendati on

149. The Panel recommends no conpensation for |oss of profits.

C. Loss of tangible property

1. Facts and contentions

150. El ektri m seeks conpensation in the anpunt of USD 31, 841 (KWD 9, 202
converted by the claimant to USD 31, 746) for |oss of tangible property. On
8 August 1988, Elektrimentered into a contract with the Mnistry for the

i nstallation and nai ntenance of a tel ephone network. Elektrimconpleted
the installation of the network within 12 nonths and was continuing to
service the network as and when requested by the Mnistry when Iraq invaded
Kuwai t .

151. Elektrimasserts that its personnel were evacuated from Kuwait on 16
August 1990, abandoni ng property being used on the contract. The property
conprised residential and office furniture and special technical equipnent.
In Septenber 1991, Elektrimvisited Kuwait but was unable to recover the
| ost property, or to determine the circunstances in which it had been |ost.

2. Analysis and val uation

152. The Panel finds that Elektrim provided sufficient evidence to
substantiate its claimfor |oss of tangible property. The docunentation
provi ded by Elektrim shows that the itens were shipped to Kuwait in August
1988 and May 1989, and that Elektrimwas still perform ng the contract at
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the tinme of Irag’s invasion of Kuwait. A joint statement by three managers
of Elektrimstates that they visited the project office of Elektrimon

5 Septenber 1991 and that all the furniture and equi pnent had di sappear ed.
The Panel finds that the residual value of the property as at 2 August 1990
was KWD 7,614 (USD 26, 346) .

3. Recommendati on

153. The Panel recommends conpensation in the anpunt of USD 26,346 for |oss
of tangible property.

D. Summary of recommended conpensation for Elektrim

Tabl e 14. Recommended conpensation for Elektrim

Cl ai m el enent Cl ai m anpunt Reconmended

(USD) conpensati on
(USD)

Contract | osses 2,102, 387 nil

Loss of profits 363, 990 ni

Loss of tangible 31, 841 26, 346

property

Cl ai m preparation costs 174, 668 (--)

Interest (no amunt (--) (--)

speci fied)

Tot al 2,672,886 26, 346

154. Based on its findings regarding Elektrims claim the Panel recomends
conpensation in the amount of USD 26,346. The Panel finds the date of |oss
to be 2 August 1990.
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X. STOCK COVPANY | N M XED PROPERTY “I SKRA” | NZENERI NG

155. Stock Company in M xed Property “lskra” Inzenering (“lIskra”) is a

st ock conpany existing under the | aws of the Republic of Macedonia. |Its
princi pal business is the manufacture and assenbly of “neta
constructions”. It clains that Iraq s invasion and occupati on of Kuwait
interrupted a nunber of projects which it was undertaking in lraq. It
seeks conpensation in the total anount of USD 4,132,643 for contract
| osses.
Table 15. Iskra's claim
Cl ai m el enent Cl ai m anpunt
( USD)
Contract | osses 4,132, 643
Tot al 4,132, 643

A. Contract | osses

156. Iskra seeks conpensation in the total amount of USD 4, 132,643 for
contract | osses.

157. In the “E” claimform |skra characterised USD 1, 668,268 of this | oss
elenent as “loss related to a business transaction”, but the Panel finds
that it is nore accurately described as contract | osses.

158. The claimis divided into four groups of projects on which Iskra was
engaged as a sub-contractor by the foll owi ng contractor conpanies: (a) GP
Pel agoni ja, Macedonia; (b) SGP Sl ovenia Ceste Tehni ka Gonova, Ljubljana,

Sl ovenia; (c) Metalna Maribor, Slovenia; and (d) IMP Metall Chemie, Austria
and | MP Engi neering, Slovenia. The name of the projects, the principa
amount cl ai med and the amount of interest clained is set out in table 16,

i nfra.
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Table 16. |Iskra's claimfor contract | osses
Proj ect Pri nci pal anount I nt erest anopunt Tota
(USD) (USD) (USD)
1. GP Pel agonija
P- 85794 260, 708 157, 652 418, 360
P- 85742 15, 425 9, 328 24,753
P- B2 52,948 33,924 86, 872
P- 85770 26, 825 16, 222 43, 047
P- 85772 6, 267 3,789 10, 056
P-500/ 4 3, 943 2,526 6, 469
P- 85481 619, 222 374, 448 993, 670
Sub-t ot al 985, 338 597, 889 1,583, 227
2. SGP Sl ovenia 150, 135 67, 703 217, 838
3. Metal na
Bekhme Dam 243,538 64, 968 308, 506
Badush Dam 288, 488 66, 316 354, 804
Sub-t ot al 532, 026 131, 284 663, 310
4. | MP
Sal ari es 100, 505 ni | 100, 505
Mat eri al 150, 610 34, 601 185, 211
Lost busi ness 1, 382, 552 ni | 1, 382, 552
Sub-t ot al 1,633, 667 34, 601 1, 668, 268
Tot al 3,301,166 831,477 4,132,643

159. The Panel deals with each of the four
Panel notes at the outset that

project groups in turn
much of the docunentation provided by Iskra

The

was untransl ated, despite a specific request fromthe secretariat for
In view of article 6 of the Rules,

Engli sh transl ati ons.
consi der the untransl ated docunentati on.

(a) Contracts with GP Pel agonij a,

Macedoni a

t he Pane

did not

160. Iskra seeks conpensation in the amount of USD 1,583,227 for contract
| osses on seven projects on which Iskra was engaged as a sub-contractor by

GP Pel angoni j a.

The claimincludes interest

in the anmpbunt

of USD 597, 889.

161. The only information provided by |Iskra was the name of the project,

the principal amunt cl ai ned,

period for which interest is clained.

162. I n support of

applications for

t he anmpunt of

i nterest cl ai ned,

and the

its claimlskra provided an untransl ated contract and a
nunber of untranslated handwritten docunents which appear to be
payment .



S/ AC. 26/ 2001/ 2

Page 39
163. The Panel finds that the work in relation to the contracts was
performed prior to 2 May 1990. |Indeed, nobst of the work was perforned

prior to 1 January 1986 and, in one case, prior to 1 January 1984.
Accordingly, the claimis outside the jurisdiction of the Conm ssion and is
not conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to reconmend conpensation

164. The Panel recommends no conpensation for contract | osses in respect of
(a) GP Pel agonija, Macedoni a.

(b) Contracts with SGP Sl ovenia Ceste Tehni ka Cbnova, Ljubljana, Slovenia

165. Iskra seeks conpensation in the amount of USD 217,838 (USD 150, 135
pl us USD 67,703 for 6 per cent per annuminterest calculated from1 Cctober
1987 to 31 Decenber 1993) for contract |osses on “construction project

P- 700 Baghdad-lraq” with SGP Sl oveni a Ceste Tehni ka Cbnova — Ljubljana.

166. Iskra asserts that it perforned construction work with a val ue of
USD 282, 125. |Iskra was paid USD 131,990 and states that it was due to
receive the remaining USD 150,135 in ten half year annuities. However,

| skra asserts that because of Iraq’ s invasion and occupation of Kuwait it
has not yet received the anmount due.

167. In support of its claimlskra provided an untranslated contract, a
transl ation of a final account docunent for work executed to October 1988,
and a translated mnute dated 23 May 1989 indicating a balance due in the
anmount cl ai ned.

168. The Panel concludes fromthe docunentation provided by Iskra that the
construction work giving rise to the debt in question was conpl eted prior
to 2 May 1990. |Iskra’ s assertion that paynment on the contract was due in
ten half year annuities would nmean that some of the annuities fell due on
dates subsequent to 2 May 1990. However, Iskra has not provided sufficient
evi dence to enable the Panel to determ ne whether it has jurisdiction in
respect of the contract, as set out in paragraphs 68 to 77 of the Summuary.

169. In these circunstances, the Panel nust find that the claimis not
conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to recommend conpensation

170. The Panel recomends no conpensation for contract |osses in respect of
(b) SGP Slovenia Ceste Tehni ka Cbnova, Ljubljana, Slovenia.
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(c) Contracts with Metal na Mari bor, Slovenia

171. Iskra seeks conpensation in the ampbunt of USD 663,310 for contract

| osses on projects on which Iskra was engaged as a sub-contractor by
Met al na Mari bor, Slovenia. The claimis conprised of (i) the anpunt of USD
308,506 (USD 243,538 plus USD 64,968 for 6 per cent per annuminterest
calculated from 1l January 1990 to 31 Decenber 1993) in respect of a
contract for the manufacture of equipnment for the Bekhne Dam project, and
(ii) the amount of USD 354,804 (USD 288,488 plus USD 66,316 for 6 per cent
per annum i nterest calculated from 30 June 1990 to 31 Decenber 1993) in
respect of a contract for the manufacture of equipnment for the Badush Dam

172. The only explanation provided by Iskra in relation to the claimis
that the equi pnent was “manufactured but not delivered”.

173. In support of its claimlskra provided a translated contract dated
30 Septenber 1989, two sets of mnutes docunenting the conpletion of the
manuf acture of the equi pment dated 10 August and 16 Septenber 1990, and a
summary dated 17 February 1994 indicating a balance due to Iskra in the
amount cl ai nmed.

174. Although little infornmation was provided in relation to the claim the
Panel notes that the claimnt seeks interest on amount (i) from 1 January
1990 and interest on amount (ii) from 30 June 1990. This indicates to the
Panel that the equipnment could not be delivered fromthese dates. As these
dates are prior to lraq' s invasion and occupation of Kuwait, the Pane
concludes that the failure to deliver the equi pnent was not directly caused
by Iraq’s invasion and occupation of Kuwait.

175. The Panel recommends no conpensation for contract | osses in respect of
(c) Metal na Maribor, Slovenia.

(d) Contracts with IMP Metall Chemie, Austria, and | MP Engi neering,
Sl oveni a

176. Iskra seeks conpensation in the ambunt of USD 1, 668,268 for contract
| osses on a contract for the manufacture and export of equiprment to Iraq
for the contractors IMP Metall Chemie, Austria, and | MP Engi neering,

Sl oveni a.

177. Iskra states that it entered into a contract with IMP Metall Chemie
for the manufacture of “metal construction” for the “construction project
P-824” in lraq. | M Engineering, Slovenia was to export the equipnment to
I rag.

178. Iskra asserts that 15 enpl oyees worked for three nonths on the project
to conpl ete the necessary docunmentation, and that it acquired 273,478

kil ograns of material from Zel ezara — Skopje to start the project. It also
asserts that it refused orders from other customers.
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179. When Iraq i nvaded Kuwait, work on the project stopped. |Iskra seeks
conpensation for the salaries paid to its enployees (USD 100, 505), the
mat eri al purchased (USD 150,610 and USD 34, 601 for 6 per cent yearly
interest calculated from 30 June 1990 to 31 Decenber 1993), and | ost
busi ness (USD 1, 382, 552).

180. In support of its claim Iskra provided a translated contract dated 6
July 1990, the untranslated invoices from Zel ezara- Skopj e, and a facsinle
dated 24 July 1990 fromI|IMP Metall Chemie instructing Iskra to stop
production on the contract.

181. The Panel finds that Iskra did not provide sufficient evidence in
support of its claim \Whether or not the contract was term nated directly
due to Iraqg’'s invasion and occupation of Kuwait, as asserted by Iskra,

| skra provided no evidence of salary paynents, nor that it paid for the

mat eri al s supplied by Zel ezara- Skopj e, nor of the existence or value of the
| ost busi ness.

182. The Panel recommends no conpensation for contract |osses in respect of
(d) IMP Metall Chem e, Austria, and | MP Engi neering, Slovenia.

Recommendati on for contract | osses

183. The Panel recommends no conpensation for contract | osses.

B. Summary of recommended conpensation for Iskra

Tabl e 17. Recommended conpensation for |skra

Cl ai m el enent Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 4,132,643 ni |
Tot al 4,132,643 ni |

184. Based on its findings regarding Iskra's claim the Panel recomends no
conmpensati on.
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Xl ENKA TEKNI K

185. Enka Tekni k (“Enka”) is a corporation existing under the | aws of
Turkey. The conpany carried on construction and engi neering projects in
Irag from1982. |Its activities in Iraq were allegedly disrupted when Iraq
i nvaded Kuwait. It seeks conpensation in the total anpunt of USD 5, 885, 376
(1, 240, 486, 060 Turkish liras (TRL), |1QD 160,921, DEM 209, 800 and

USD 4,772,877, converted by the claimnt to USD 5, 800, 738) for contract

| osses, loss of profits, |oss of tangible property, financial |osses and

i nterest.

186. The interest elenent is in the anbunt of USD 199,410. For the reasons
stated in paragraph 58 of the Summary, the Panel nmakes no reconmendation
with respect to Enka's claimfor interest.

Tabl e 18. Enka’' s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Contract | osses 3, 939, 578
Loss of profits 937, 861
Loss of tangi ble property 221,412
Fi nanci al | osses 587, 115
I nt er est 199, 410
Tot al 5,885, 376

A. Contract | osses

187. Enka seeks conpensation in the amunt of USD 3, 939,578

(TRL 125, 031, 658, 1QD 49, 292, DEM 209, 800 and USD 3, 600, 328, converted by
the claimnt to USD 3,938,927) for contract |osses. The claimincludes six
loss itenms as set out in table 19, infra. The Panel deals with each |oss
itemin turn. The Panel’s recomrendations for each loss itemare set out
in table 20, infra.
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Tabl e 19. Enka's claimfor contract | osses

Loss item Claim
anount
(USD)
Prom ssory notes 3, 340, 978
Progress paynent (Um Qasr) 180, 785
Progress paynent (Failuja Cenent) 112, 559
Progress payment (Hamamalil) 45, 936
“Advances and expenses of purchase
orders with respect to Um Qasr 137, 288
contract”
Materials (Kufa Cenent Factory) 122,032
Tot al 3,939,578

(a) Prom ssory notes

188. Enka seeks conpensation in the anmpunt of USD 3, 340,978 for | osses
incurred on prom ssory notes issued by the State Organisation of Industria
Projects of Iraq (“SOP"). The claimis conprised of three anounts: (i)
the principal amobunt of el even promi ssory notes (USD 2,688,785); (ii)

i nterest on another note dated 1 January 1987 (USD 89,049); and (iii)
interest on the el even notes (USD 563, 144).

189. Enka entered into a contract with SO P on 18 Decenber 1985 for various
works related to railway construction at the Kubaisa Cenment Plant. The
total contract value was USD 16, 872, 307.

190. In respect of item (i), the principal anmobunt of el even prom ssory
notes, Enka asserts that a total of 11 pronissory notes with a val ue of

USD 2,688,785 renmin unpaid. The notes are dated between 21 Cctober 1987
and 1 March 1990. The maturity dates are two years later, i.e., between 21
Oct ober 1989 and 1 March 1992.

191. In respect of item(ii), interest on another note dated 1 January
1987, Enka asserts that the principal amount of the prom ssory note issued
on 1 January 1987 was paid by SO P, but interest in the anount of

USD 89, 049 was not.

192. In respect of item(iii), interest on the eleven notes, Enka asserts
that SO P has not paid interest in the amunt of USD 563,144 on the 11
prom ssory notes referred to at paragraph 190, supra.

193. The Panel finds that the work in relation to the 11 prom ssory notes
was performed prior to 2 May 1990. Under clause 4.6.2(1) of the contract,
paynment for the work was deferred for a period of two years after its

conpletion. 1In the case of sone of the invoices, this neant that paynent
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fell due on dates subsequent to 2 May 1990. However, applying the approach
taken with respect to “old debt”, as set out in paragraphs 68 to 77 of the
Summary, the claimis outside the jurisdiction of the Commi ssion and is not
conpensabl e under Security Council resolution 687 (1991).

194. Therefore, applying the approach taken with respect to the “arising
prior to” clause in paragraph 16 of Security Council resolution 687 (1991),
as set out in paragraphs 41 to 43 of the Summary, the Panel is unable to
recommend comnpensation

(b) Progress paynment (Um Qasr)

195. Enka seeks conpensation in the amunt of USD 180, 785 for an unpaid
progress paynent on the Um Qasr project. On 11 Novenber 1989, Enka entered
into a contract with the Iraqi Cenment State Enterprise (“ICSE') for the
construction of a rail tanker off-loading and cenent silos feeding system
The total contract price was USD 1, 943, 000. Under the contract, |CSE was
obliged to nmake an advance paynent of USD 382,400. The contract was to be
conpleted within 11 nonths of the date of receipt of the advance payment.

196. Enka asserts that it shipped materials to Irag on 21 July 1990 and
del i vered the shipping docunents to “PTT adm ni stration” on 2 August 1990
for despatch to the Rafidain Bank, Iraq. However, the documents could not
be delivered to Iraq allegedly due to Iraqg’'s invasion and occupation of
Kuwai t, and they were returned to Enka on 16 Novenber 1990.

197. The Panel finds that the loss incurred in relation to the unpaid
progress paynent was directly due to Iraq s invasion and occupation of
Kuwai t. However, the contract provided for an advance payment of

USD 382, 400. Enka was asked in the article 34 notification, anong other
t hi ngs, whether it had received any advance paynents, and, if so, whether
there were any anounts outstanding. The response received by the

Commi ssion did not answer this question in relation to this contract.

198. The Panel nust assune that Enka received, and still retains, the
advance paynent. The ampunt of the advance paynent (USD 382,400) is
greater than the amount clained (USD 180, 785). Applying the approach taken
with respect to advance paynents, as set out in paragraph 67 of the
Sunmary, the Panel is unable to recommend conpensation

(c) Progress paynent (Failuja Cenent)

199. Enka seeks conmpensation in the anmount of USD 112,559 (1 QD 35, 006
converted by the claimant to USD 112,822) for an unpaid progress paynent on
the Failuja Cenent project. On 9 January 1985, Enka entered into a
contract with ICSE for various works, including preparation of a protective
mai nt enance system manufacturing of spare parts and supervision. There is
no evidence of the total contract price. There is no evidence that there
was any advance paynent. Enka asserts that “the date of expiry of contract
of phase-out termwas April 1987”
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200. Enka asserts that as at 31 Decenber 1989, the anmpunt receivable on the
Failuja project was 1Q 35,006. It asserts that a letter dated 30 Cctober

1990 from ICSE instructed it to apply to the accounting departnment for
paynment. However, it states that “due [to] UN enbargo decision we couldn’t
apply to the client”.

201. The Panel finds that the work in relation to the unpaid progress
payment was perforned prior to 2 May 1990. Accordingly, the claimis
outside the jurisdiction of the Conm ssion and is not conpensabl e under
Security Council resolution 687 (1991). Applying the approach taken with
respect to the “arising prior to” clause in paragraph 16 of Security
Council resolution 687 (1991), as set out in paragraphs 41 to 43 of the
Summary, the Panel is unable to reconmmend conpensation

(d) Progress paynent (Hamanalil)

202. Enka seeks conpensation in the anpunt of USD 45,936 (I QD 14, 286
converted by the claimant to USD 46,070) for an unpaid progress paynent on
the Hamamal i| project. Enka asserts that it entered into an arrangenent
with the Northern Cenent State Enterprise, Iraq (“NCSE’) by which the NCSE
agreed to pay Enka 1QD 2,500 per week per technician for advice on the
furnace adjusting operations in the Hamanmalil Cenment Factory. There is no
evi dence that there was any advance paynment. Advice was provided by Enka's
techni ci ans between 11 and 30 July 1990 to the value of | QD 14, 286.

203. The Panel finds that the work that created the debt in question was
performed after 2 May 1990 and that the debt is therefore within the
jurisdiction of the Comri ssion. The Panel further finds that the |oss
incurred in relation to the unpaid progress paynent was directly due to
Irag’s invasion and occupation of Kuwait.

204. However, the Panel nust assune that Enka retains an advance paynent of
USD 382,400 in relation to the Um Qasr Contract (loss item (b)) (see
paragraph 198, supra). Applying the approach taken with respect to advance
paynents, as set out in paragraphs 64 to 67 of the Summary, the Panel nust
take this advance paynment into account with respect to Enka's entire claim
for contract |osses. This calculation appears at table 20, infra.

(e) “Advances and expenses of purchase orders with respect to Um Qasr

contract”

205. Enka seeks conpensation in the anpunt of USD 137,288 (TRL 116, 071, 812
DEM 110, 294 and USD 23, 565, converted by the claimnt to USD 136, 931) for
“advances and expenses of purchase orders with respect to the Um Qasr
contract”. The claimincludes three separate anounts allegedly payable to
suppl i ers upon the cancell ation of orders.

206. The anount of USD 23,565 was an advance paynment made to Fuller
International Inc., a United States corporation, for two conpressors and
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two punps, which Enka states it |ost when the Um Qasr contract was
interrupted by Iraqg’s invasion and occupation of Kuwait.

207. The anount of TRL 116, 071, 812 was clainmed by AEG Eti A. S., a Turkish
corporation (“AEG Turkey”), against Enka, as damages for the cancellation
of Enka’'s purchase order allegedly due to Iraq s invasion and occupati on of
Kuwai t .

208. The anount of DEM 110, 294 was clai ned by AEG LI oyd Dynanower ke, a
German corporation, agai nst Enka, as damages for the cancellation of Enka's
purchase order upon Iraq s invasion and occupation of Kuwait.

209. In relation to the advance paynent nmade to Full er Punps, the Pane
considers that the | oss of an advance paynent on a contract cancelled
because of Iraqg’s invasion and occupation of Kuwait is a direct |loss. The
Panel finds that Enka provided sufficient evidence to substantiate its
claim It provided a copy of the contract with Fuller Punps and evi dence
that it paid the advance paynment. The contract provided that in the event
of termination, the purchaser would be Iiable for 10 per cent of the
contract price, costs and cancellation charges. Having considered the
mat erial presented to it, the Panel finds that Enka has suffered a | oss
directly resulting fromlraqg' s invasion and occupation of Kuwait in the
amount of USD 23, 565.

210. However, the Panel must assune that Enka retains an advance paynent of
USD 382,400 in relation to loss item(b) (see paragraph 198, supra).

Appl ying the approach taken with respect to advance paynments, as set out in
par agraphs 64 to 67 of the Summary, the Panel nust take this into account
with respect to the claimant’s entire claimfor contract |osses. This

cal cul ation appears at table 20, infra.

211. In respect of the ampunt of TRL 116,071,812 allegedly clainmed by AEG
Turkey, and the anmount of DEM 110, 294 allegedly clained by AEG LI oyd
Dynamower ke, Enka’'s response to a request for further information and

evi dence issued by the Conmi ssion nmakes it clear that Enka has not paid
either of these ampunts to the conpani es concerned. In the absence of such
payment, Enka has not suffered a | oss, and the Panel is unable to recomend
conpensation for these anobunts.

(f) Materials (Kufa Cenent Factory)

212. Enka seeks conpensation in the anpbunt of USD 122,032 (TRL 8, 959, 846
DEM 99, 506 and USD 55, 000, converted by the claimnt to USD 121, 341) for
the cost of materials purchased but not shipped for the Kufa Cenent
Factory.

213. Enka asserts that on 7 Decenber 1989 it entered into a contract with
the Iraqgi State Enterprise for the supply of three kiln shells for the Kufa
Cenent Factory. One kiln shell was supplied and paid for on 19 April 1990.
On 7 June 1990, Enka inported materials from Daval, France for the
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remai ning two kiln shells and delivered these to the manufacturers in
Turkey. However, it was forced to suspend the manufacture due to the
interruption of the contract for the Kufa Cenent Factory.

214. The claimincludes the anount clained by the manufacturer for

manuf acturi ng and ot her services (USD 55,000), the cost of the nmaterial for
the kiln shells (DEM 99, 506), and the expenses of inporting the nateria
(TRL 8,959, 846) .

215. The Panel finds that the nmanufacture and intended export to Iraq of
the second and third kilns was interrupted due to the disruption of

shi ppi ng services caused by Iraq s invasion and occupation of Kuwait. The
Panel finds that the costs thereby incurred were directly caused by Iraq’ s
i nvasi on and occupation of Kuwait.

216. However, the Panel finds that Enka substantiated its claimonly in
relation to the cost of the material for the kiln shells (DEM 99, 506), and
the expenses of inporting the material (TRL 8,959,846). |In relation to the
anount clainmed by the manufacturer, Enka provided no evidence that it paid
t he manufacturer the anpunt clained.

217. Accordingly, the Panel finds that Enka has suffered a loss directly
resulting fromlraqg' s invasion and occupation of Kuwait in the amunt of
uUsD 67, 032 (DEM 99, 506 and TRL 8, 959, 846).

218. However, the Panel nust assune that Enka retains an advance paynent of
USD 382,400 in relation to loss item(b) (see paragraph 198, supra).

Appl ying the approach taken with respect to advance paynents, as set out in
par agraphs 64 to 67 of the Summary, the Panel nust take this into account
with respect to the claimant’s entire claimfor contract |osses. This

cal cul ati on appears at table 20, infra.

Recommendati on for contract | osses

219. Based on the Panel’s findings regarding Enka's claimfor contract
| osses, the calculation of the Panel’s recomendati on concerning contract
| osses is as follows:
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Table 20. Enka's claimfor contract | osses (Panel’s recommendati on)

Claimitem Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Prom ssory notes 3,340,978 ni

Progress paynment (Um 180, 785 180, 785

Qasr)

Progress payment 112, 559 ni

(Failuja Cenent)

Progress paynent 45, 936 45, 936

(Hamamal i |)

“Advances and expenses 137, 288 23, 565

of purchases orders
with respect to Um Qasr

contract”

Mat erials (Kufa Cenment 122, 032 67,032
Fact ory)

Less advance paynent (--) (382, 400)
Total 3,939,578 ni |

220. In view of the calculation in table 20, supra, the Panel reconmends no
conpensation for contract | osses.

B. Loss of profits

1. Facts and contentions

221. Enka seeks conpensation in the anount of USD 937,861 (TRL 500, 394, 295
and USD 752, 000, converted by the claimant to USD 939, 789) for |oss of
profits. The claimincludes (a) overhead expenses (TRL 500, 394, 295,
converted by the claimant to USD 187,789); (b) loss of profits on the Um
Qasr project (USD 613,000); and (c) loss of profits on the Kufa Cenent
project (USD 139, 000).

222. Inrelation to item (a), overhead expenses, Enka asserts that the
over head expenses include itenms such as salaries, prem uns, housing
remttance, etc. Enka provides no further information in relation to the
claim Enka does not explain howthe costs were directly caused by Iraq’s
i nvasi on and occupation of Kuwait.

223. Inrelation to item(b), loss of profits on the Um Qasr project, Enka
calculated its |l oss of profits by subtracting the cost of materials and
equi pnent, the cost of erection and supervision, and other expenses, from
the total contract price
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224. Inrelation to item(c), loss of profits on the Kufa Cenent project,
Enka calculated its loss of profits by subtracting the cost of nmaterials,
the cost of transport, and other expenses, fromthe ampunt outstandi ng
under the letter of credit.

2. Analysis and val uation

225. In support of item (a), overhead expenses, Enka provided a |ist of the
items of overhead conprising the claim and untransl ated | edger accounts.
In view of article 6 of the Rules, the Panel did not consider the

untransl ated accounts.

226. It provided no evidence in support of item (b), loss of profits on the
Umn Qasr project, or item(c), loss of profits on the Kufa Cenent project.

227. The Panel finds that Enka failed to fulfil the evidentiary standard
for loss of profits clains set out in paragraphs 125 to 131 of the Summary.
Accordi ngly, the Panel reconmends no compensation

3. Recomrendati on

228. The Panel recomends no conpensation for |oss of profits.

C. Loss of tangible property

1. Facts and contentions

229. Enka seeks conpensation in the anpunt of USD 221,412 (1 QD 68, 859
converted by the claimant to USD 222,066) for |oss of tangible property.
The claimincludes (a) fixed assets (1 QD 50,947, converted by the clainant
to USD 164, 301) and (b) stocks (1QD 17,912, converted by the claimant to
UsD 57, 765) .

230. The claimfor item (a), fixed assets, includes vehicles, office
furniture and equi prent. The evidence indicates that the property was
confiscated by the lraqi authorities in Decenber 1992.

231. The claimfor item (b), stocks, includes foodstuffs, work-clothes,
stationary, spare parts and sundries. Enka does not explain how the stock
was | ost.

2. Analysis and val uation

232. Inrelation to item(a), fixed assets, the Panel finds that the
property was confiscated by the Iraqgi authorities in Decenber 1992.

Appl ying the approach taken with respect to the confiscation of tangible
property by the lraqi authorities after the liberation of Kuwait, as set
out in paragraph 146 of the Sunmary, the Panel is unable to recomend
conmpensati on.

233. Inrelation to item (b), stocks, Enka provided accounts for its Iraq
branch dated 12 Decenber 1989 showi ng the value of its stock. It provided
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no evidence that the stock was in Irag as at 2 August 1990 or that the
stock was |ost due to Iraq’ s invasion and occupation of Kuwait.

Accordingly, the Panel is unable to reconmend conpensation for this portion
of the claim

3. Recommendati on

234. The Panel reconmends no conpensation for |oss of tangible property.

D. Financial |osses

235. Enka seeks conpensation in the anpunt of USD 587,115 (TRL 615, 060, 107

| QD 42,770 and USD 221, 139, converted by the clainmnt to USD 500, 545) for
financial |osses. There are four itens in the claim The Panel deals with
each itemin turn.

(a) Expenses of letters of guarantee

236. Enka seeks conpensation in the anpunt of USD 107,133 (TRL 288, 432, 841,
converted by the claimnt to USD 29, 890) for expenses relating to letters
of guarantee. Enka does not explain its claimwell. It nerely states that
it makes no claimfor letters of guarantee issued with respect to works of
Enka perforned prior to 7 August 1990. However, it clains the follow ng
expenses and comm ssions paid for letters of guarantee issued between

7 August 1990 and 30 April 1993.

TRL
| kti sat Bankasi Meci di yekoy Branch 265,;g5,956
Vaki f1 ar Bankasi Taksi m Branch 3, 695, 958
I s Bankasi Gal ata Branch 15, 555, 713
Esbank Meci di yekoy Branch 3,430, 214
Tot al 288, 432, 841

237. The Panel finds that fees paid on letters of guarantee after 2 August
1990 may be directly caused by lraq s invasion and occupation of Kuwai't
dependi ng on the circunstances of the claim

238. However, in support of its claim Enka provided only correspondence
dated 1992-1993 from branches of Turkish banks setting out the anount of
expenses and conmm ssions paid. It did not state in relation to which
contracts the letters of guarantee were issued, nor the reason why the
expenses and conmm ssions continued to be paid after 7 August 1990.
Accordingly, the Panel is unable to determ ne whether the fees paid by Enka
were directly caused by Iraq s invasion and occupation of Kuwait and is
therefore unable to reconmend conpensati on
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239. The Panel recomends no conpensation for item (a), expenses of letters
of guarantee.

(b) Cash

240. Enka seeks conpensation in the anpunt of USD 137,524 (1QD 42,770,
converted by the clainmant to USD 137,930) for the follow ng cash anounts
left in Iraq.

1 QD
Enka Baghdad office (petty cash) 510
Al Rasheed Bank Mosul branch 466
Al Rasheed Bank Arasat branch 41,794
Total 42,770

241. I n support of its claim Enka provided a petty cash record for the
Baghdad office dated 12 July 1990, a bank account statenent of the Msu
branch dated 1 January 1990, and a bank account statenent of the Arasat
branch dated 5 August 1990.

242. Applying the approach taken with respect to loss of funds in bank
accounts and | oss of petty cash in Iraq, set out in paragraphs 135 to 140
of the Sunmary, the Panel reconmends no conpensation for |oss of cash.

243. The Panel recomends no conpensation for item (b), cash.

(c) Interest on Turkish bank | oans

244. Enka seeks conpensation in the anpunt of USD 221,139 for interest paid
on |l oans fromthe Turkish bank, Turkiye |Is Bankasi. Enka states that it
took the | oans against the security of prom ssory notes (presumably issued
by Iraqi enployers) with due dates of 31 Cctober, 5 Novenber and 19
Novenber, 1989. The promi ssory notes were not paid, with the consequence
that Enka paid interest on the loans fromthe due date of the prom ssory
notes until 30 June 1993 in the total anpbunt of USD 221, 139.

245. I n support of its claimEnka provided a translation of a letter from
the Turkish bank dated 6 May 1993 stating the total ampunt of interest paid
with respect to the “lIraqgi drafts received as guarantee to foreign currency
| oans”.

246. The Panel finds that Enka failed to denonstrate a direct causal |ink
between the interest paid on the | oans taken fromthe Turkish bank and
Irag’s invasion and occupation of Kuwait. Enka did not even state the
contract(s) in relation to which the prom ssory notes were issued.

247. The Panel recomends no conpensation for item(c), interest on Turkish
bank | oans.
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(d) Interest on exports pre-financing | oan

248. Enka seeks conpensation in the anpunt of USD 121, 319 (TRL 326, 627, 266
converted by the claimant to USD 111,586) for interest paid on an exports
prefinancing |oan from“lktisat Bankasi Mecidi yekoy Branch with respect to
Kufa kiln shell exportation”. Enka asserts that the |oan matured on

17 Decenber 1990, but due to the inability to export the material to Iraq,
the | oan was extended to 19 June 1991. Enka states that it was thereby
obliged to pay interest in the anount clained.

249. In support of its claim Enka provided a translation of a letter from
| kti sat Bankasi dated 11 May 1993 stating the total interest paid with
respect to “pre shipment Exports Exi nbank Loan”

250. The Panel finds that Enka did not denpnstrate a direct causal link
between the interest paid on the exports prefinancing |loan and Iraq’s

i nvasi on and occupation of Kuwait. The Panel finds that the direct cause
of the | oss was Enka’s commercial decision to extend the | oan, which
ultimately was a decision as to how to structure its financial affairs.

251. The Panel recomends no conpensation for item (d), interest on exports
pre-financi ng | oan.

Recommendati on for financial |osses

252. The Panel recomrends no conpensation for financial |osses.

E. Summary of reconmended conpensati on for Enka

Tabl e 21. Recommended conpensati on for Enka

Cl ai m el enent Cl ai m anpunt Reconmended
(USD) conmpensati on
(USD)
Contract | osses 3,939,578 ni
Loss of profits 937, 861 nil
Loss of tangible property 221,412 ni
Fi nanci al | osses 587, 115 ni
Interest (no anount 199, 410 (--)
speci fied)
Tot al 5,885, 376 ni |

253. Based on its findings regarding Enka’s claim the Panel recomends no
conpensati on.
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XI'l. HSG ENG NEER CONTRACTOR HAYDAR SONER GORKER

254. HSG Engi neer Contractor Haydar Soner Girker (“HSG') is a conpany
exi sting under the laws of Turkey. It seeks conpensation in the amount of
USD 1, 496, 273 for contract |osses.

255. HSG al so seeks conpensation for interest on the principal anmount of
any award at the rate of 8 per cent. For the reasons stated in paragraph
58 of the Summary, the Panel makes no recommendation with respect to HSG s
claimfor interest.

Tabl e 22. HSG s claim

Cl ai m el ement Cl ai m anpunt
(USD)
Contract | osses 1, 496, 273
I nterest (no anmount specified) (--)
Tot al 1,496,273

A. Contract | osses

1. Facts and contentions

256. HSG seeks conpensation in the total ampunt of USD 1,496,273 for
contract |osses. On 16 Decenber 1985, it entered into a sub-contract with
the Al Jazira Contracting and |Investnment Conpany, Kuwait (“Al Jazira"), for
renodel | i ng of drains and roadworks for the Abu Ghraib Project of the

M nistry of Agriculture and Agrarian Refornms of lraq (the “Mnistry”). HSG
started work on the sub-contract and continued to work for a 10 nonth
period (until October 1986) despite the fact that it was not being paid.

257. The sub-contract provided that the “court of Baghdad” should have
exclusive jurisdiction in respect of all actions and proceedi ngs ari sing
out of the sub-contract. It further provided that any dispute or
difference, if not susceptible of am cable settlenent, was to be referred
to arbitration. An arbitration commttee was to be formed by the conpetent
court.

258. On 7 January 1987, HSG, having unsuccessfully sought to persuade the

M nistry to exercise its power of making a direct paynent to HSG referred
the matter of the outstanding paynents to a domestic arbitration under Iraq
law. An arbitral tribunal was appointed by the authorised Court of

Karrada, Irag on 7 January 1987. The arbitral tribunal delivered its

deci sion on 14 COctober 1990. It ordered Al Jazira to pay HSG “in hard
currency outside lraq” the anounts of USD 1,420,683 and KWD 21, 910; and HSG
to pay Al Jazira “inside Iraq” the amobunt of 1QD 78, 670.
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259. On 13 April 1991, the Karrada Court of First Instance, Baghdad,
approved the decision of the arbitral tribunal. The Court passed the

foll owi ng judgnent:

(a) Al Jazira was ordered to pay HSG the sum of USD 1, 420, 683;
(b) HSG was ordered to pay Al Jazira the sumof 1Q 78,670;

(c) “the conpetent Executive Departnment shall hand the [USD 1, 420, 683]
to [HSG after its paynment by [Al Jazira] and after obtaining the
approval of the conpetent authority at the Central Bank of Iraq and
passi ng the approval of the said bank”.

260. The M nistry of Justice signed and seal ed the judgnment on 6 June 1991.
There was no appeal

261. So far as the Panel can determ ne, Al Jazira was represented at part
and possibly all of the arbitration, but not at the subsequent court
“proceedi ngs”.

2. Analysis and val uation

262. The facts as asserted raise no issue about quantum The matter which
warrants discussion by the Panel is the conpensability in principle of the
claim On the one hand, the initial non-payment of HSG by Al Jazira had
nothing to do with Iraqg' s invasion and occupation of Kuwait. On the other
hand, HSG has pursued the correct contractual course; which, by the tine it
was conpl ete, had been overtaken, at least in tine, by the invasion and
occupation of Kuwait. It had also been overtaken by the |iberation of
Kuwai t .

263. These circunstances throw up a nunber of issues for the Panel, all of
whi ch woul d have to be resolved in favour of HSGif the Panel was to be
able to recomend conpensation. One such issue for the Panel is whether it
woul d have been possible to execute the decision of the court if Iraq’'s

i nvasi on and occupation of Kuwait had not taken place. The Panel notes
that HSG has provided no evidence as to Al Jazira's present status or

previ ous fate.

264. The docunentation provided by HSG denpnstrates the follow ng:

(a) The original non-paynent of HSG is wholly unrelated to the
i nvasi on and occupation of Kuwait.

(b) After the invasion and indeed after the |iberation of Kuwait, HSG
obtai ned a judgnent against a conpany that nmay or nmay not exist.

(c) By the tine the judgnent was confirmed by the Mnistry, Kuwait had
been |i berat ed.
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(d) The judgnent expressly placed the onus on the Mnistry to secure
the paynent from Al Jazira. There is no apparent role for HSG

265. I n these circunstances, the Panel is invited to assune that:

(a) Had the invasion and occupation of Kuwait not occurred the
j udgnment woul d have been net.

(b) The reason it was not possible to execute the judgnent was because
of the invasion and occupation of Kuwait and despite the
|'i beration of Kuwait.

266. The Panel respectfully declines to make such assunptions in the
absence of any material which can be said to support either of them
Accordingly, this issue nmust be resolved against HSGs claim It is
t herefore unnecessary to consider the other issues which would have had to
have been addressed had this issue been resolved in favour of HSG s claim

3. Recommendati on

267. The Panel recomends no conpensation for contract | osses.

B. Summary of recommended conpensati on for HSG

Tabl e 23. Recommended conpensation for HSG

Cl ai m el enent Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 1, 496, 273 ni |
I nterest (no anmpunt (--) (--)
speci fied)
Tot al 1,496,273 ni |

268. Based on the Panel’s findings regarding HSG s claim the Pane
recommends no conpensati on



S/ AC. 26/ 2001/ 2
Page 56

Xi1l. GPT M DDLE EAST LIM TED

269. GPT Mddle East Limted (“GPT") is a corporation existing under the
aws of the United Kingdom It was fornerly known as GEC

Tel ecomruni cati ons (Overseas Services) Ltd. (“GECTOCS"). On 2 Novenber 1989
GECTOS entered into a contract with the Mnistry of Transport and

Communi cations, Iraq (the “Mnistry”) for the supply and installation of a
digital radio link for the FAW Tel ecomruni cations Project (the “contract”).
GPT asserts that the contract was interrupted by Iraqg’ s invasion and
occupation of Kuwait. GPT seeks conpensation in the total amunt of

USD 1,432,112 (GBP 753,291) for contract | osses.

Tabl e 24. GPT' s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Contract | osses 1,432,112

Tot al 1,432,112

A. Contract | osses

270. GPT seeks conpensation in the total amunt of USD 1,432,112
(GBP 753,291) for contract |osses. The total value of the contract was
uUsD 5, 133, 080 (GBP 2, 700, 000).

271. GPT asserts that it manufactured equi pnent, ordered equi pnent from
ot her suppliers, and undertook the training services required under the
contract in the nonths leading up to Iraq’ s invasion and occupation of
Kuwai t. The contract was interrupted when the invasion occurred, and has
not been resuned since.

272. GPT seeks conpensation in respect of the follow ng itens:

Table 25. G@GT's claimfor contract | osses

Claimitem Cl ai m anpunt

( USD)
Manuf act ured equi pnent 339, 888
Equi pnent pur chased 847,116
Services provided (training &
site surveys) 96, 589
Costs of bank guarant ees 27,778
Costs of letter of credit
confirmation 207, 224
Less advance paynent (86, 483)

Tot al 1,432,112
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273. The Panel deals with each itemin turn

(a) Manufactured equi pment

274. GPT seeks conpensation in the amunt of USD 339,888 (GBP 178, 781) for
manuf act ured equi pnment. GPT descri bes the equi pnent as “Radi o equi pnent”,
but does not provide any further detail

275. GPT states that after Iraq’'s invasion and occupation of Kuwait, it
received certain directives fromthe Mnistry which caused it to suspend
further manufacturing of the equipnment. It states that it used sonme of the
equi pment on other projects, but could not re-allocate a considerable
amount, which remained in the “Finished Goods Store”.

276. GPT states that it perforned a stocktake in Novenber 1993, and
deleted the itens which could not be found during this stocktake froma
list dated 28 Novenber 1991 of the “projects book stock value”. The itens
whi ch remained on the list after the stocktake are the subject of this
claim GPT states that these items have no val ue except for scrap

277. The Panel finds that GPT has not evidenced a clear |ink between

equi pment manufactured for the contract and the two stock lists — the
original one in 1991 and the revised one in 1993. Wile it my be the case
that some of the equipnent still held by GPT in 1993 was equi pnent
originally intended for the contract, there is no material which the Pane
can use to identify that equipnent. Furthernore there is no evidence that
t hat equi pnent has no commercial value; nor is there any evidence of what
the scrap val ue woul d be.

278. The Panel recomends no conpensation for item (a), manufactured
equi pnent .

(b) Equi pnrent purchased from external suppliers

279. GPT seeks conpensation in the amunt of USD 847,116 (GBP 445, 583) for
equi pment whi ch was purchased from external suppliers in order to fulfi
the contract. The equi pnment included such itenms as a frequency counter
aerials, a nobile generator and fuel tanks.

280. CPT states that following Iraq’ s invasion of Kuwait it cancelled
further orders for equipnment for the contract, and al so asked the suppliers
to repurchase equi prent already purchased by GPT. It conducted a ful

st ockt ake of the equipnent in January 1994 and the itenms found on this
stocktake are the content of this claim

281. CGPT asserts that the equipnent the subject of the claimwas specially
manuf actured for the contract and cannot be utilised on other projects. It
states that its present value is only as the proceeds of a scrap sale.

282. In support of its claimfor equipnment purchased from externa
suppliers, GPT provided invoices for the equipment fromthe suppliers. It
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al so provi ded proof of paynent of sone of the invoices, in the form of
i nternal nenoranda

283. The Panel finds that GPT failed to provide sufficient evidence in
support of its claim GPT did not provide evidence that it attenpted to
use the equi pment on other projects, or that it now has only scrap val ue.

284. The Panel recomends no conpensation for item (b), equi pnment purchased
fromexternal suppliers.

(c) Services provided (training of Iraqi personnel and site surveys)

285. GPT seeks conpensation in the amunt of USD 96,589 (GBP 50, 806) for
services provided, including training of Iraqi personnel (USD 20,673; GBP
10,874) and site surveys (USD 75,916; GBP 39, 932).

286. In respect of the training of Iraqi personnel, GPT was responsible,
under the terns of the contract, for the training of the Mnistry's

personnel. GPT undertook sone of the training at its prem ses but also
arranged for training to be undertaken at other conpanies’ sites in the
United Kingdom It asserts that it paid five different conpanies the tota

amount clainmed for training, and has not been reinbursed by the Mnistry
for this anount.

287. In respect of the site surveys, GPT states that in order to fulfil the
contract, conprehensive site surveys had to be undertaken in Iraq prior to
the shipnent and installation of the equiprment. GPT enployed the
consulting group Marchant, Filer and Di xon to undertake the surveys. It
subsequently paid the group GBP 39,932 for work perforned. It asserts that
it has not been reinbursed by the Mnistry for the cost of the surveys.

288. In support of its claimfor services, GPT provided invoices for the
services fromthe conpani es concerned.

289. The Panel finds that GPT failed to provide sufficient evidence in
support of its claim GPT did not provide evidence that it paid the
conpani es the amount cl ai nmed.

290. The Panel recomends no conpensation for item (c), services provided.

(d) Costs of bank guarantees

291. GPT seeks conpensation in the ambunt of USD 27,778 (GBP 14, 611) for
commi ssi on and i nsurance paid on an advance paynent bond (GBP 405, 235 pl us
| Q@ 22,108; |ater anended by deleting the Pounds sterling value) and a

per formance bond (GBP 189, 818) required to be issued by the Mnistry in
respect of the contract in Novenber 1989.

292. The commission was paid to the Gulf International Bank (“GB") in
respect of its own charges and those rai sed by Rafidain Bank for the
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provi sion of these two bonds. The insurance was with Lloyd’ s and was
agai nst unfair calling of the bonds.

293. The payments comenced in |late 1989 and continued until February 1995
The basis of claimis that the suns paid out would have been recovered
t hrough the paynents under the contract.

294. However, it is clear that the project was initially very slow to get
off the ground - see in this context, the comments of the Panel on the
clains for the “reservation” costs for the proposed irrevocable |letter of
credit at paragraph 300, infra.

295. Accordingly, it cannot be said that the non-recovery of the initial
paynments made in respect of these two bonds were the result of Iraq’'s

i nvasi on and occupation of Kuwait. GPT took a comrercial risk and set up
the bonds despite the possibility that the project mght never go ahead.

296. G ven the absence of a causative |link between the costs of the bank
guarantees and lraq' s invasion and occupati on of Kuwait, the Panel is
unabl e to recommend conpensation for item (d), costs of bank guarantees.

(e) Costs of letter of credit confirmation

297. GPT seeks conpensation in the amount of USD 207,224 (GBP 109, 000) for
costs incurred in respect of the confirmation of an irrevocable |letter of
credit. GPT states that it accepted the contract with the Mnistry in 1989
agai nst a confirmed irrevocable letter of credit. The initial cost of
reservation was GBP 40,000 and it paid three subsequent reservation fees of
GBP 23,000 each when the Mnistry failed to raise the letter of credit. It
paid the |l ast reservation fee in March 1990.

298. Upon Iraq’'s invasion and occupation of Kuwait, G B notified GPT that
the confirmation was withdrawn. Accordingly, GPT seeks conpensation for
the costs associated with the letter of credit, which GPT asserts would
normal |y be recovered as part of the contract price.

299. In support of its claimfor the costs incurred, GPT provided
correspondence between itself and G B showi ng the confirmation and
extension of the letter of credit.

300. The Panel finds that the costs incurred in respect of the irrevocable
letter of credit were not directly caused by Iraq s invasion and occupation
of Kuwait. The last reservation fee was paid in March 1990. This
indicates to the Panel that the reason for the paynent of the additiona
fees was not Iraq s invasion and occupation of Kuwait, but the failure of
the Mnistry, for an unrelated reason in early 1990, to issue the letter of
credit at the tinme required.

301. The Panel recomends no conpensation for item (e), irrevocable letter
of credit confirmation costs.



S/ AC. 26/ 2001/ 2
Page 60
Recommendat i on

302. The Panel recomends no conpensation for contract |osses.

B. Summary of reconmended conpensation for GPT

Tabl e 26. Recommended conpensation for GPT

Cl ai m el enment Cl ai m anpunt Recommended
(USD) conpensation
(USD)
Contract | osses 1,432, 112 ni
Tot al 1,432,112 nil

303. Based on its findings regarding GPT's claim the Panel recommends no

conpensati on.
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XI'V. ROZBANK ENG NEERI NG LTD

304. Rozbank Engineering Ltd (“Rozbank”) is a corporation existing under
the aws of the United Kingdom On 10 Septenber 1989, it entered into a
contract with the State Conpany for Drug Industries, Ilraq (“SDI”) for the
supply of five lifts, and spare parts over a two year period (the
“contract”). Rozbank asserts that the contract was interrupted by Iraq’ s
i nvasi on and occupation of Kuwait. It seeks conpensation in the amunt of
USD 361,217 (GBP 190, 000) for |loss of profits.

305. Rozbank also lodged a claim®“in the alternative” in the anmount of
USD 56, 610 (GBP 29, 777) for actual costs incurred (USD 47,105; GBP 24, 777)
and admi ni stration costs (USD 9, 505; GBP 5000).

Tabl e 27. Rozbank’s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Loss of profits 361, 217

Tot al 361,217

A. Loss of profits

1. Facts and contentions

306. Rozbank seeks conpensation in the total amunt of USD 361, 217

(GBP 190, 000) for loss of profits under the contract. The total value of

t he contract was GBP 680, 000. The contract was financed by a credit |ine
establ i shed between M dl and Montagu Trade Finance, London, and the Rafidain
Bank, Baghdad. The Export Credits Guarantee Departnment (“ECGD’) guaranteed
paynment by the Rafidain Bank for a prem um of GBP 69, 360.

307. On 1 Decenber 1989, Rozbank sent a letter of intent to a supplier,
Express Lift Conpany (“Express Lifts”), a conpany incorporated in the

Uni ted Kingdom advising that it would order the five lifts as soon as the
ECGD and M dl and Bank had clarified certain outstanding matters concerning
the financing. The parties agreed to ship standard itenms to Iraq in August
1990 and nmake the final shipnent towards the end of 1990.

308. On 15 May 1990, the M dl and Bank advi sed Rozbank that the ECGD had
approved the financing of the lifts contract, specifying 30 Septenber 1990
as the last date of draw ngs. However, before the first shipnent could be
made, lraq invaded Kuwait. M dland Montagu withdrew the credit facility
and Rozbank states that it had no choice but to cancel its order with
Express Lifts. Express Lifts had already purchased and received specia
notors from Germany to be incorporated into the Iifts. Rozbank states that
it was forced to neet the costs of Express Lifts, which anpunted to

GBP 29, 145.
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309. The ECCGD nmde an ex gratia paynent to Rozbank in the amunt of
GBP 52,000, but retained GBP 17,000 of the prem um paid.

310. The anount of GBP 190,000 for gross profit is calculated as foll ows:

€2l

Contract price 680, 000
Li ft/spares purchase price (173, 000)
Di fference 507, 000
ECGD prem um and bank charges (71, 000)
Bank interest (loan)/arrange fee (21, 000)
Esti mat ed shi pping costs (8, 000)
ECGD guar ant ee (17,000)
Overseas contractors’ installation (200, 000)
fee

Gross profit 190, 000

311. Rozbank filed an alternative claimin which it seeks conpensation in
t he amount of USD 47,105 (GBP 24,777) for actual costs incurred and in the
anmount of USD 9,505 (GBP 5,000) for “adm nistration costs”.

312. The claimfor actual costs incurred is calculated as foll ows:

€2l
EgéDpaynents to Express Lifts and 46, 485
Bank interest and charges 12,292
Tot al 58, 777
Less advance paynent from SDI (34, 000)
Total 24, 777

313. Rozbank provided no explanation or evidence in relation to the claim
for adm nistration costs.

314. Rozbank states that after the trade enbargo against lIraq cane into
force, SDI requested that Rozbank execute its order. However, on 6 March
1992, Rozbank’s application for an export |licence fromthe Departnent of
Trade and Industry of the United Kingdom was refused.
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2. Analysis and val uation

315. In support of its claimfor loss of profits, Rozbank provided the
purchase order from SDI, and docunmentation from Express Lifts, the Rafidain
bank, M dl and Mont agu Bank, and the ECGD

316. The Panel finds that Rozbank was prepared to ship the lifts and spare
parts to Kuwait on or about August 1990 and this could not be achieved due
to lraq’ s invasion and occupation of Kuwait.

317. However, applying the evidentiary standard for |oss of profits clains
set out in paragraphs 125 to 131 of the Summary, the Panel finds that
Rozbank did not provide sufficient evidence to enable the Panel to assess
the net loss of profits on the contract. |In particular, Rozbank did not
provi de sufficient evidence of the costs which woul d have been incurred in
performance of the contract.

318. Accordingly, the Panel recommends conpensation for the alternative
claimin the amunt of GBP 24,777 (USD 47,105) for the actual costs
i ncurred.

319. Gven the lack of information, the Panel is unable to recomrend
conpensation for “adm nistration costs”.

3. Recommendati on

320. The Panel recomends conpensation in the ampbunt of USD 47,105 for | oss
of profits.

B. Summary of reconmended conpensation for Rozbank

Tabl e 28. Recomended conpensation for Rozbank

Cl ai m el ement Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Loss of profits 361, 217 47, 105
Tot al 361,217 47,105

321. Based on the Panel’s findings regarding Rozbank’s claim the Pane
recommends conpensation in the anount of USD 47,105. The Panel finds the
date of loss to be 2 August 1990.
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XV. MEDI CAL CONSULTANTS | NTERNATI ONAL, | NC. ( TRADI NG AS MEDCON
ENTERPRI SES)

322. Medical Consultants International, Inc. (trading as Medcon
Enterprises)(“Medcon”) is a corporation existing under the |aws of the
United States of America. On 4 April 1990, Medcon entered into a contract
with the Al -Fao General Contracting Establishnment, Iraq (“Al-Fao”) for the
design and installation of a sheet netal fabricating duct shop (the
“contract”). The total value of the contract was USD 865, 062. Medcon
asserts that it was unable to performthe contract due to Iraq’ s invasion
and occupation of Kuwait. |t seeks compensation in the total amount of
USD 444,074 for contract | osses, |loss of profits, and other |osses (lega
fees).

Tabl e 29. Medcon’s claim

Cl ai m el emrent Cl ai m anpunt
(USD)
Contract | osses 124,710
Loss of profits 215, 000
O her losses (legal fees) 104, 364
Tot al 444,074

A. Contract | osses

1. Facts and contentions

323. Medcon seeks conmpensation in the total amunt of USD 124, 710 for
contract | osses. The claimincludes (a) |oss of deposit (USD 27,210) and
(b) judgnment in favour of Engel Industries (USD 97, 500).

324. In the “"E” claimform Medcon characterised item (a) as “other | osses”
and item (b) as “paynent or relief to others”, but the Panel finds that
they are nore accurately described as contract |osses.

325. In respect of item(a), |oss of deposit, Medcon states that, on 27
July 1990, it paid a deposit of USD 27,210 to Engel Industries, United
States, a manufacturer of sheet netal machinery, for the conpletion of

“general assenbly drawi ngs of specially manufactured machi nery”. Medcon
asserts that Iraq s invasion and occupation of Kuwait prevented it from
shi ppi ng any equipnent to Iraq. It therefore sought to recover the deposit

from Engel Industries. However, Engel Industries refused to refund it.
Medcon further states that it has not been able to collect the deposit from
its lraqi client.

326. In respect of item(b), judgnent in favour of Engel Industries, Medcon
states that on, 2 June 1992, a judgnent was issued by the United States
District Court for the District of Colunbia against Medcon in favour of
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Engel Industries. Engel Industries filed suit against Medcon cl aim ng that
Medcon shoul d take possession of, and pay for, the equi pment contracted
for.

2. Analysis and val uation

327. I n support of its claimfor contract |osses, Medcon provided a copy of
t he contract between Medcon and Al -Fao, the relevant letters of credit, a
copy of the District Court judgnment in favour of Engel Industries and a
copy of the settlenent and rel ease agreenent dated 24 Novenber 1993 by

whi ch Medcon agreed to pay Engel the amount cl ai ned.

328. It is clear fromthe material provided by Medcon that it conmenced
proceedi ngs agai nst Engel Industries to recover the deposit paid. Enge

I ndustries, inits turn, cross clained for the value of work ordered by
Medcon and executed by Engel Industries but neither paid for nor collected
by Medcon.

329. Ot her parties were joined to the proceedings, in particular the UBAF
Arab Anerican Bank (the “Bank”). The Bank had confirmed the normal letter
of credit issued by an Iraqi bank on behal f of Al-Fao.

330. In the first of two judgnents, the United States District Court for
the District of Colunbia, inter alia, found for Engel Industries against
Medcon in the sum of USD 148,000. |In the second of the two judgnments the
Court recorded that the Ofice of Foreign Assets Control had determ ned
that the letter of credit (and the collateral posted with the Bank by the

I ragi bank) were both bl ocked property. However, the Court went on to hold
that Medcon was entitled to recover against the Bank because the latter, by
its confirmation of the letter of credit, undertook liability inits own
right.

331. The Court accordingly, inter alia, entered judgnent in favour of
Medcon agai nst the Bank. Thereafter the parties |odged appeals and entered
into settlenent discussions. The latter were successful and on 24 Novenber
1993 the parties, including Medcon and the Bank, executed a settlenent and
rel ease agreenent.

332. Prinma facie, once a claimant’s clains are settled, no claimremains to
be pursued. In that event, it is necessary to reviewthe filed material to
ascertain if there is any basis which displaces the prima facie view

Absent such material, Medcon has not established a |oss and, therefore, the
Panel is unable to reconmend conpensati on.

3. Recomrendati on

333. The Panel recomends no conpensation for contract |osses.
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B. Loss of profits

334. Medcon seeks conpensation in the anpunt of USD 215,000 for |oss of
future profits under the contract.

335. In the “E” claimform Medcon characterised this |oss el enent as
“contract |osses”, but the Panel finds that it is nore accurately described
as loss of profits.

336. Medcon states that as at 2 August 1990, freight forwarders advised
that, due to lIraq s invasion and occupation of Kuwait, no goods were being
shipped to the M ddle East, and therefore it could not performthe
contract.

337. Medcon does not explain howit calculated its |oss of profits. It
nerely states that the calculation is based on the actual projected margin
of profit built into its total contract price. The calculation took into
account the actual contract sell price, |less the cost of goods sold.

338. In support of its claimfor loss of profits, Medcon provided a
statement of its Executive Vice President stating that the cal cul ati on was
based on the profit margin built into the contract price, and the evidence
descri bed at paragraph 327, supra.

339. The Panel finds that Medcon failed to fulfil the evidentiary standard
for loss of profits clains set out in paragraphs 125 to 131 of the Sunmary.
Accordi ngly, the Panel reconmends no conpensation for |oss of profits.

C. Oher | osses

340. Medcon seeks conpensation in the anobunt of USD 104, 364 for other

| osses. The claimis for legal fees and includes (a) |egal fees incurred
in the action to recover the deposit from Engel Industries (USD 8,079), and
(b) additional and current |egal fees (USD 96,285) incurred in relation to
the | egal proceedi ngs brought by Engel Industries. Medcon did not provide
any breakdown of the |egal fees.

341. In support of its claimfor other |osses, Medcon provided invoices
fromthe law firns fromwhich it sought advice.

342. The Panel finds that Medcon did not denonstrate a direct causal |ink
between the | egal fees and Iraq’ s invasion and occupation of Kuwait. The
fees were incurred due to the commercial decision of Medcon to bring, and
defend, |egal proceedings in respect of the non-fulfilnent of its contract.

343. The Panel recomends no conpensation for other |osses.
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D. Summary of recommended conpensation for Medcon

Tabl e 30. Recommended conpensati on for Medcon

Cl ai m el enent Cl ai m anpunt Recomended

(USD) conpensati on
(USD)

Contract | osses 124,710 ni

Loss of profits 215, 000 ni

O her | osses (I egal 104, 364 ni

f ees)

Tot al 444, 074 nil

344. Based on the Panel’s findings regarding Medcon's claim the Pane

reconmends no conpensati on.
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XVI.  NA PENTA | NC

345. NA Penta Inc. (“Penta”) is a corporation existing under the | aws of
the United States of America. On 11 August 1988, it entered into a
contract with the U State Enterprise for Engineering Industries, Irag (“Ur
State Enterprise”) for the supply and delivery of an extrusion press (the
“contract”). The contract also required the supply of spare parts, the
provi sion of training, the provision of technical docunentation and

commi ssioning. The total value of the contract was USD 3, 639, 700.

346. Penta asserts that the contract was not conpleted due to Iraq’' s
i nvasi on and occupation of Kuwait. It seeks conpensation in the amunt of
USD 482, 440 for contract | osses.

Tabl e 31. Penta's claim

Cl ai m el ement Cl ai m anpunt
(USD)

Contract | osses 482, 440

Tot al 482, 440

A. Contract | osses

1. Facts and contentions

347. Penta seeks conpensation in the anmount of USD 482,440 for contract

| osses. The claimincludes 5 per cent of the contract price payable on the
i ssue of the take-over certificate (USD 181, 985), 5 per cent of the
contract price payable on the issue of the final acceptance certificate
(USD 181, 985) and USD 118, 470 payable in respect of overtinme perfornmed on

t he contract.

348. Penta asserts that it perforned the work in relation to, and was paid,
90 per cent of the contract price. Five per cent of the contract price was
payabl e on issue of the “plant take over certificate”, and a further 5 per

cent of the contract price was payable on the issue of the final acceptance
certificate.

349. Pursuant to article 13 of the contract, the take-over certificate was
to be issued after a successful test run of the installed nachinery.
Pursuant to article 14 of the contract, the final acceptance certificate
was to be issued after the expiration of a 12 nonth warranty period and
after it had been successfully denonstrated that the equi pment operated as
a conplete system Penta asserts that Iraq’ s invasion and occupation of
Kuwai t rendered inpossible these events.
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350. Inrelation to the claimfor overtime (USD 118, 470), the contract
provi ded for paynent of overtinme as foll ows:

(a) USD 550 per day for man/days in excess of 75 days for performance of

t he contract work;

(b) USD 110 per hour for additional time in excess of six working days

per week from8.00 amto 4:30 p.m;

(c) USD 110 per hour for work performed on Friday.

2. Analysis and val uation

351. In support of its claimfor contract |osses, Penta provided a copy of
the contract dated 11 August 1988, copies of the correspondence
establishing the letter of credit, and copies of the invoices (both paid
and unpaid). Penta did not respond to the article 34 notification
requesting further information.

352. Based on the evidence provided by Penta, the Panel finds that the

5 per cent of the contract price due upon the issue of the take-over
certificate is a debt due and owing prior to 2 May 1990. This portion of
the claimis outside the jurisdiction of the Conmm ssion and is not
conpensabl e under Security Council resolution 687 (1991). Applying the
approach taken with respect to the “arising prior to” clause in paragraph
16 of Security Council resolution 687 (1991), as set out in paragraphs 41
to 43 of the Summary, the Panel is unable to recommend conpensation for
this anount.

353. The Panel finds that Penta did not provide sufficient evidence to
enabl e the Panel to determ ne whether Penta becane entitled to the fina
acceptance certificate after 2 May 1990. The Panel notes that the

equi pnent was due to be delivered by Decenber 1988, and that the contract
designated 75 days to cover installation and conmmi ssioning of the

equi pnent, and training of the personnel of U State Enterprise. 1In the
absence of further evidence, the Panel mnust assume that the ampunt clainmed
is a debt due and owing prior to 2 May 1990, and is therefore unable to
recommend conpensation for this amunt.

354. The Panel finds that, according to the terns of the contract, Penta
was entitled to paynent for overtinme only if the overtinme was not due to
the fault of Penta. As Penta provided no evidence that this was the case,
the Panel is unable to recomend conpensation for the overtine. |In any
case, the Panel notes that nost of the overtine was performed prior to 2
May 1990, and is therefore outside the jurisdiction of the Conm ssion

3. Recomrendati on

355. The Panel recomends no conpensation for contract |osses.
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B. Summary of reconmended conpensation for Penta

Tabl e 32. Recommended conpensation for Penta

Cl ai m el ement Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 482, 440 ni
Tot al 482,440 ni |

356. Based on its findings regarding Penta’'s claim the Panel reconmends no

conpensati on.
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XVIl. XYZ OPTIONS, |NC

357. XYZ Options, Inc. (“XYZ") is a corporation existing under the | aws of
the United States of Anerica. On 20 Cctober 1988, it entered into a
contract with the Machinery Trade Conpany, an lraqi conpany (“MIC’), for
the construction of a carbide cutting tool factory in Yousifiya, Iraq (the
“contract”). The contract was al nost conpleted at the tinme of Iraq’ s

i nvasi on and occupation of Kuwait. XYZ asserts that MIC has not paid
retention nonies amounting to 15 per cent of all invoices issued under the
contract. It also asserts that it lost a vehicle and a trailer when Iraq
i nvaded Kuwait in August 1990.

358. In the “E" claimformdated 25 Cctober 1994, XYZ sought conpensati on
in the total ampbunt of USD 1,850,732 for contract | osses and | oss of
tangi bl e property.

359. On 28 April 1994, creditors of XYZ filed a bankruptcy petition against
XYZ. On 30 November 1999, the United States District Court for the
District of Al abama entered an order for a settlenent agreenment which
provided, inter alia, that all of XYZ's rights under the contract,
including its claimbefore the Commi ssion, were assigned to an individual
In this report, references to XYZ include the individual assignee.

360. On 3 March 2000, in its response to the article 15 notification, XYZ
reduced its claimamunt to USD 1, 788,963. The reduction in the claim
anount is to take account of a portion of the advance paynent under the
contract still retained by XYZ (see paragraph 364, infra).

Table 33. XYZ's claim

Cl ai m el ement Cl ai m anpunt
(USD)
Contract | osses 1,767, 434
Loss of tangi ble property 21,529
Tot al 1,788,963

A. Contract | osses

1. Facts and contentions

361. XYZ seeks conpensation in the amunt of USD 1,767,434 for contract

| osses. The schedul ed conpl etion date of the contract was 20 October 1990.
XYZ asserts that at the tine of Iraq’ s invasion and occupation of Kuwait,
99 per cent in dollar value of all machinery, supplies, and frei ght had
been delivered under the contract, and over 50 per cent of the service and
training portion of the contract had been conpl et ed.
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362. XYZ further asserts that at the tine of Iraq s invasion and occupation
of Kuwait it was within 60 days of receiving the prelimnary acceptance
certificate but, due to Iraqg’s invasion and occupation of Kuwait, both the
prelimnary acceptance certificate and the final acceptance certificate
wi Il never be issued.

363. The total anmpunt of the invoices issued by XYZ to MIC for machinery
was USD 12,194,685. Fifteen per cent (USD 1,829,203) was withheld for
retenti on noni es which woul d have been payable on issue of the prelimnary
acceptance certificate and the final acceptance certificate.

364. XYZ adnmits that it retains USD 63,012 of the advance paynent.

Accordi ngly, XYZ seeks conpensation for the anount of retention nonies

wi t hhel d by MIC, |ess the USD 63,012 of the advance paynent still held by
XYZ.

2. Analysis and val uation

365. I n support of its claimfor contract |osses, XYZ provided a copy of
the contract between XYZ and MIC, a letter of credit issued by the Banca
Nazi onal e del Lavoro and copies of the invoices paid by MIC

366. The Panel finds that the docunentation provided by XYZ shows that a
substantial part of the contract had been conpleted at the tine of Iraq's
i nvasi on and occupation of Kuwait. There is no indication that the
contract would not have been successfully conpl eted had the invasion and
occupati on not ensued.

367. The contract and the invoices show that 15 per cent of the amount of
the invoices rendered was withheld as retention nonies. The Panel finds
t hat non-paynent of the retention nonies was directly caused by Iraq’s

i nvasi on and occupation of Kuwait.

368. However, the Panel further finds that in executing the conpletion and
mai nt enance of the contract, XYZ would itself have incurred costs. After
allowing for such costs, applying the principles relating to retention
noni es, as set out in paragraphs 78 to 84 of the Sumrmary, the Pane
estimates that the proper value of the claimis USD 1,116, 977.

3. Recommendati on

369. The Panel recomends conpensation in the amount of USD 1, 116,977 for
contract | osses.

B. Loss of tangi ble property

1. Facts and contentions

370. XYZ seeks conpensation in the amunt of USD 21,529 for |oss of
tangi bl e property.
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371. XYZ asserts that upon Iraqg’ s invasion and occupation of Kuwait, it was
forced to abandon at the project site a “S-15, 1989 GMC vehicle” val ued at
USD 17,029 and an “office trailer” valued at USD 4, 500.

2. Analysis and val uation

372. In support of its claimfor tangible property |osses XYZ provided
evi dence of ownership of the property, and of the fact that the property
was shipped to Iraqg in July 1989. The Panel finds that XYZ was stil
performng the contract at the time of the invasion and finds that the
property was lost at this tine as a direct result of Iraqg’ s invasion and
occupation of Kuwait.

373. After taking into account depreciation, the Panel values the property
at USD 16, 800.

3. Recommendati on

374. The Panel recomends conpensation in the ampunt of USD 16, 800 for | oss
of tangi bl e property.

C. Summary of recomended conpensation for XYZ

Tabl e 34. Recommended conpensation for XYZ

Cl ai m el ement Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 1,767,434 1,116, 977
Loss of tangible 21,529 16, 800
property
Tot al 1,788,963 1,133,777

375. Based on its findings regarding XYZ's claim the Panel recomrends
conpensation in the amount of USD 1,133,777. The Panel finds the date of
| oss to be 2 August 1990.
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XVII1. SUMVARY OF RECOMVENDED COVPENSATI ON BY CLAI MANT

Tabl e 35.

Reconmended conpensation for the seventeenth instal nent

Cl ai mant

Cl ai m anpunt

Recomended

(USD) conpensati on
( USD)

Bureau Veritas, Registre 1, 406, 944 7,573
International de Cl assification de
Navires et d’ Aéronefs
Thyssen Rhei nstahl Techni k GrbH 4,648, 563 4,442,917
AK India International Private 3,158, 789 94, 537
Limted
Dodsal Limited 3,234, 298 ni
Wat er and Power Consultancy 3,308, 748 ni
Services (India) Limted
Japanese Consortium of Consulting 7,079, 065 ni
Firms
El ektrim Trade Conpany S. A 2,672,886 26, 346
Stock Conmpany in M xed Property 4,132, 643 ni
“Iskra” I nzenering
Enka Tekni k 5, 885, 376 ni
HSG Engi neer Contractor Haydar 1, 496, 273 ni
Soner Gorker
GPT Mddle East Limted 1,432,112 ni
Rozbank Engi neering Ltd 361, 217 47, 105
Medi cal Consultants International, 444,074 ni
Inc. (trading as Medcon
Ent er pri ses)
NA Penta Inc. 482, 440 ni
XYZ Options, Inc. 1, 788, 963 1,133,777
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(Si gned)

( Si gned)

(Si_gned)

2000

Pi erre Genton
Commi ssi oner
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I nt roduction

1. In the Report and Recommendati ons Made by the Panel of Conmi ssioners
Concerning the Fourth Instal nent of “E3” Clains (S/AC. 26/1999/14) (the
“Fourth Report”), this Panel set out sone general propositions based on
those clainms which had cone before it and the findings of other panels of
Commi ssioners contained in their reports and reconmendati ons. Those
propositions, as well as sonme observations specific to the clains in the
fourth instalnment of “E3” clains, are to be found in the introduction to
the Fourth Report (the “Preanble”).

2. The Fourth Report was approved by the Governing Council in its
decision 74 (S/ AC. 26/ Dec.74 (1999)); and the clainms that this Panel has
subsequent|ly encountered continue to mani fest the same or simlar issues.
Accordingly, the Panel has revised the Preanble, so as to delete the
speci fic comments, and thus present this Sunmary of General Propositions
(the “Summary”). The Summary is intended to be annexed to, and to form

part of, the reports and recommendati ons nmade by this Panel. The Sumary
should facilitate the drafting, and reduce the size, of this Panel’s future
reports, since it will not be necessary to set matters out in extenso in

t he body of each report.

3. As further issues are resolved, they may be added at the end of future
editions of this Summary.

4, In this Summary, the Panel w shes to record:

(a) the procedure involved in evaluating the clains put before it
and in fornul ati ng recommendati ons for the consideration of the Governing
Counci | ; and

(b) its analyses of the recurrent substantive issues that arise in
clains before the Commi ssion relating to construction and engi neering
contracts.

5. In deciding to draft this Summary in a fornmat which was separated out
fromthe actual reconmendations in the report itself, and in a way that was
re-usabl e, the Panel was notivated by a nunber of matters. One was the
desire to keep the substantive element of its reports to a manageabl e

I ength. As the nunber of reports generated by the various panels

i ncreases, there seens to be a good deal to be said for what m ght be
cal l ed econom es of scale. Another matter was the awareness of the Pane
of the high costs involved in translating official documents fromtheir
original l|anguage into each official |anguage of the United Nations. The
Panel is concerned to avoid the heavy costs of re-translation of recurrent
texts, where the Panel is applying established principles to fresh cl ai ns.
That re-translation would occur if the reasoning set out in this Sumary
had been incorporated into the principal text of each report at each

rel evant point. And, of course, that very repetition of principles seens
unnecessary in itself, and this Summary avoids it. In sum it is the
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intention of the Panel to shorten those reports and recomendati ons,
wher ever possible, and thereby to reduce the cost of translating them

I. THE PROCEDURE

A.  Summary of the process

6. Each of the claimants whose clains are presented to this Panel is
gi ven the opportunity to provide the Panel with information and
docunent ati on concerning the clainms. 1In its review of the clainms, the

Panel considers evidence fromthe clainmnts and the responses of
Governnments to the reports of the Executive Secretary issued pursuant to
article 16 of the Provisional Rules for Cains Procedure (S/AC. 26/1992/10)
(the “Rules”). The Panel has retained consultants with expertise in

val uation and in construction and engi neering. The Panel has taken note of
certain findings by other panels, approved by the Governing Counci l
regarding the interpretation of relevant Security Council resolutions and
Governing Council decisions. The Panel is mndful of its function to
provi de an el ement of due process in the review of clainms filed with the
Commi ssion. Finally, the Panel expounds in this Sunmary both procedura
and substantive aspects of the process of fornmulating recommendations in
its consideration of the individual clains.

B. The nature and purpose of the proceedi ngs

7. The status and functions of the Conm ssion are set forth in the report
of the Secretary-General pursuant to paragraph 19 of Security Counci
resolution 687 (1991) dated 2 May 1991 (S/22559).

8. The Panel is entrusted with three tasks in its proceedings. First,
the Panel is required to determ ne whether the various types of |osses

all eged by the claimants are within the jurisdiction of the Conmm ssion,
i.e., whether the |losses were caused directly by Iraq s invasion and
occupation of Kuwait. Second, the Panel has to verify whether the alleged
| osses that are in principle compensable have in fact been incurred by a
given claimant. Third, the Panel is required to determ ne whether these
conpensabl e | osses were incurred in the amunts clainmed, and if not, the
appropriate quantum for the | oss based on the evidence before the Panel

9. In fulfilling these tasks, the Panel considers that the vast nunber of
clainms before the Commi ssion and the tinme limts in the Rules necessitate
the use of an approach which is itself unique, but the principa
characteristics of which are rooted in generally accepted procedures for
claimdetermnation, both donestic and international. It involves the

empl oynent of well established general |egal standards of proof and

val uati on nethods that have nmuch experience behind them The resultant
process is essentially docunmentary rather than oral, and inquisitoria
rather than adversarial. This nethod both realises and bal ances the tw n
obj ectives of speed and accuracy. It also pernmits the efficient resolution
of the thousands of clains filed by corporations with the Comr ssion
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C. The procedural history of the “E3” C ains

10. The clains submitted to the Panel are selected by the secretariat of
the Comm ssion from anong the construction and engi neering clainms (the
““E3” Clainms”) on the basis of established criteria. These include the
date of filing and conpliance by claimants with the requirenents
established for clains subnmitted by corporations and other legal entities
(the “category “E" clains”).

11. Prior to presenting each instalnment of clainms to the Panel, the
secretariat perforns a prelimnary assessnent of each claimincluded in a
particular instalnent in order to determ ne whether the claimneets the
formal requirenents established by the Governing Council in article 14 of
t he Rul es.

12. Article 14 of the Rules sets forth the formal requirenents for clains
subnmi tted by corporations and other legal entities. These claimants nust
submit:

(a) an “E” claimformwith four copies in English or with an
English transl ation;

(b) evi dence of the ampunt, type and causes of | osses;

(c) an affirmati on by the Governnent that, to the best of its
know edge, the claimant is incorporated in or organized under the |aw of
the Governnent subnitting the claim

(d) docunent s evi denci ng the nanme, address and pl ace of
i ncorporation or organization of the clainmant;

(e) evi dence that the claimant was, on the date on which the claim
arose, incorporated or organi zed under the | aw of the Governnent which has
submitted the claim

(f) a general description of the legal structure of the clainmant;
and

(9) an affirmation by the authorized official for the clainmant that
the information contained in the claimis correct.

13. Additionally, the “E” claimformrequires that a claimnt subnmt with
its claima separate statenent in English explaining its claim(“Statenent
of Clainf), supported by docunmentary and other appropriate evidence
sufficient to denmonstrate the circunstances and the ampunt of the clainmed
| osses. The followi ng particulars are requested in the “I NSTRUCTI ONS FOR
CLAI MANTS":

(a) the date, type and basis of the Commission’s jurisdiction for
each el ement of |oss;
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(b) the facts supporting the claim
(c) the |l egal basis for each element of the claim and

(d) the amobunt of conpensation sought and an expl anati on of how the
amount was cal cul at ed.

14. 1f it is determined that a claimdoes not provide these particulars or
does not include a Statenment of Claim the claimant is notified of the
deficiencies and invited to provide the necessary information pursuant to
article 15 of the Rules (the “article 15 notification”). |[If a clainmnt
fails to respond to that notification, the claimant is sent a fornal
article 15 notification.

15. Further, a review of the |l egal and evidentiary basis of each claim
identifies specific questions as to the evidentiary support for the alleged
| osses. It also highlights areas of the claimin which further infornmation
or docunentation is required. Consequently, questions and requests for
addi ti onal documentation are transnmitted to the claimnts pursuant to
article 34 of the Rules (the “article 34 notification”). |[If a clainmnt
fails to respond to the article 34 notification, a rem nder notification is
sent to the claimant. Upon recei pt of the responses and additiona
docunentation, a detailed factual and | egal analysis of each claimis
conducted. Comrunications with claimants are nade t hrough their respective
governnents.

16. It is the experience of the Panel in the clains reviewed by it to date
that this analysis usually brings to light the fact that many clai mants
lodge little material of a genuinely probative nature when they initially

file their clains. It also appears that many claimants do not retain
clearly relevant documentation and are unable to provide it when asked for
it. Indeed, sone claimnts destroy docunents in the course of a norma

adm ni strative process w thout distinguishing between docunents with no

| ong term purpose and docunments necessary to support the clains that they
have put forward. Sone claimants carry this to the extrene of having to
ask the Comnm ssion, when responding to an article 15 or an article 34
notification, for a copy of their owmm claim Finally, sone clainmnts do
not respond to requests for further information and evidence. The
consequence is inevitably that for a |large nunber of [oss elements and a
smal | er nunber of claimants the Panel is unable to recommend any
conpensati on.

17. The Panel perforns a thorough and detailed factual and | egal review of
the clainms. The Panel assunes an investigative role that goes beyond
reliance nerely on information and argunent supplied with the clains as
presented. After a review of the relevant information and docunentation
the Panel nmakes initial determ nations as to the conpensability of the |oss
el ements of each claim Next, reports on each of the clainms are prepared
focusing on the appropriate valuation of each of the conpensabl e |osses,
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and on the question of whether the evidence produced by the claimnt is
sufficient in accordance with article 35(3) of the Rules.

18. The cumul ative effect is one of the foll ow ng recomnmendati ons: (a)
conpensation for the loss in the full amunt clained; (b) conpensation for
the loss in a |ower ampunt than that clained; or (c) no conpensation

. PROCEDURAL | SSUES

A. Panel recommendati ons

19. Once a notivated reconmendation of a panel is adopted by a decision of
the Governing Council, it is sonething to which this Panel gives great
wei ght .

20. Al panel recomendations are supported by a full analysis. Wen a
new claimis presented to this Panel it nay happen that the new claimwil|
mani f est the sane characteristics as the previous clai mwhich has been
presented to a prior panel. 1In that event, this Panel will followthe
princi pl e devel oped by the prior panel. O course, there may still be

di fferences inherent in the two clains at the | evel of proof of causation
or quantum Nonetheless the principle will be the sane.

21. Alternatively, that second claimw |l manifest different
characteristics to the first claim In that event, those different
characteristics may give rise to a different issue of principle and thus
warrant a different conclusion by this Panel to that of the previous panel

B. Evidence of |oss

22. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by docunentary and ot her appropriate evidence sufficient to
denpnstrate the circunmstances and amount of the clainmed |oss. The
Governing Council has stated in paragraph 5 of decision 15 that, with
respect to business losses, there “will be a need for detailed factua
descriptions of the circunstances of the clainmed | oss, damage or injury” in
order to justify a recommendation for conpensation (S/ AC. 26/1992/15).

23. The Panel takes this opportunity to enphasise that what is required of
a claimant by article 35(3) of the Rules is the presentation to the
Commi ssi on of evidence that nust go to both causation and quantum The
Panel’s interpretation of what is appropriate and sufficient evidence wll
vary according to the nature of the claim In inplenenting this approach
the Panel applies the relevant principles extracted fromthose within the
corpus of principles referred to in article 31 of the Rules.

1. Sufficiency of evidence

24. In the final outcone, clains that are not supported by sufficient and
appropriate evidence fail. In the context of the construction and
engi neering clainms that are before this Panel, the npbst inportant evidence
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is docunentary. It is in this context that the Panel records a syndrone
which it found striking when it addressed the first clains presented to it
and which has continued to manifest itself in the clainms subsequently
encountered. This was the reluctance of claimnts to nmake critica
docunent ati on avail able to the Panel

25. Inperatively, the express wording of decision 46 of the Governing
Council requires that * clains received in categories ‘D, ‘E, and ‘'F
nmust be supported by docunmentary and ot her appropriate evidence sufficient
to denonstrate the circumstances and anount of the clainmed | oss " In
this same decision, the Governing Council confirmed that no | oss shal
be conpensated by the Commr ssion solely on the basis of an explanatory
statenment provided by the claimant,...” (S/ AC. 26/ Dec. 46(1998)).

26. It is also the case that the Panel has power under the Rules to
request additional information and, in unusually large or conpl ex cases,
further witten subm ssions. Such requests usually take the form of
procedural orders. \Where such orders are issued, considerable enphasis is
pl aced on this need for sufficient docunentary and ot her appropriate

evi dence.

27. Thus there is an obligation to provide the rel evant docunentary
evi dence both on the first filing of a claimand on any subsequent steps.

28. What is nore, the absence of any relevant contenporary record to
support a particular claimneans that the claimant is inviting the Panel to
make an award, often of millions of dollars, on no foundation other than
the assertion of the claimant. This would not satisfy the “sufficient
evidence” rule in article 35(3) of the Rules and woul d go agai nst the

i nstruction of the Governing Council contained in decision 46. It is

sonet hing that the Panel is unable to do.

2. Sufficiency under article 35(3): The obligation of disclosure

29. Next in the context of documentary evidence, this Panel w shes to

hi ghl i ght an inportant aspect of the rule that clains nust be supported by
sufficient docunentary and other appropriate evidence. This involves
bringing to the attention of the Conmission all material aspects of the
claim whether such aspects are seen by the claimant as beneficial to, or
reductive of, its claims. The obligation is not dissimlar to good faith
requi renents under donestic jurisdictions.

3. Mssing docunents: The nature and adequacy of the paper trail

30. The Panel now turns to the question of what is required in order to
establish an adequate paper trail

31. Where docunents cannot be supplied, their absence nust be explained in
a credi bl e manner. The expl anation nust itself be supported by the
appropriate evidence. Claimnts may al so supply substitute docunentation
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for or information about the m ssing docunents. C ainmants nust renenber
that the nmere fact that they suffered a loss at the sane tine as the
hostilities in the Persian Gulf were starting or were in process does not
mean that the | oss was directly caused by Iraqg’'s invasion and occupation of
Kuwait. A causative link nust be established. It should also be borne in
mnd that it was not the intention of the Security Council in its
resolutions to provide a “new for old” basis of reinbursenent of the | osses
suffered in respect of tangible property. Capital goods depreciate. That
depreciati on nmust be taken into account and denmponstrated in the evidence
filed with the Conmission. |In sum in order for evidence to be considered
appropriate and sufficient to denpnstrate a | oss, the Panel expects
claimants to present to the Conm ssion a coherent, |logical and sufficiently
evidenced file leading to the financial clains that they are making.

32. O course, the Panel recognises that in time of civil disturbances,
the quality of proof may fall bel ow that which would be submitted in a
peace time situation. Persons who are fleeing for their lives do not stop
to collect the audit records. Allowances have to be made for such

vi ci ssi t udes.

33. Thus the Panel is not surprised that some of the claimants in the
instal ments presented to it to date seek to explain the |lack of
docunentation by asserting that it is, or was, located in areas of civi

di sorder or has been | ost or destroyed, or, at |east, cannot be accessed.
But the fact that offices on the ground in the regi on have been |ooted or
destroyed woul d not explain why claimnts have not produced any of the
docunentary records that woul d reasonably be expected to be found at
claimants’ head offices situated in other countries.

34. The Panel approaches the clains presented to it in the light of the
general and specific requirenents to produce docunents noted above. Were
there is a |lack of docunentation, combined with no or no adequate

expl anation for that |ack, and an absence of alternative evidence to nmeke
good any part of that |ack, the Panel has no opportunity or basis upon
which to make a recomendati on.

C. Anmending clains after filing

35. In the course of processing the clains after they have been filed with
the Commi ssion, further information is sought fromthe clai mants pursuant
to the Rules. When the claimants respond they sonmeti mes seek to use the
opportunity to amend their clainms. For exanple, they add new | oss

el ements. They increase the anpunt originally sought in respect of a
particul ar | oss elenment. They transfer nonies between or otherw se adjust
the calculation of two or nore |loss elenents. |In sone cases, they do al

of these.

36. The Panel notes that the period for filing category “E” clains expired
on 1 January 1996. The Governing Council approved a nechanism for these
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claimants to file unsolicited supplenents until 11 May 1998. After that
date a response to an inquiry for additional evidence is not an opportunity
for a claimant to increase the quantum of a |oss elenent or elenments or to
seek to recover in respect of new |loss elenents. |In these circunstances,
the Panel is unable to take into account such increases or such new | oss

el ements when it is fornmulating its recommendations to the Governing

Council. It does, however, take into account additional docunentation
where that is relevant to the original claim either in principle or in
detail. It also exercises its inherent powers to re-characterise a | oss,

which is properly submtted as to tinme, but is inappropriately allocated.

37. Some claimnts also file unsolicited subnissions. These too sonetines
seek to increase the original claimin the ways indicated in the previous
par agraph. Such subm ssions when received after 11 May 1998 are to be
treated in the sanme way as amendnents put forward in solicited supplenents.
Accordingly, the Panel is unable to, and does not, take into account such
amendnents when it is fornmulating its recommendations to the Governing
Counci |

I'11. SUBSTANTI VE | SSUES

A. Applicable | aw

38. As set forth in paragraphs 17 and 18 of the Fourth Report, paragraph
16 of Security Council resolution 687 (1991) reaffirned the liability of
Irag and defined the jurisdiction of the Comm ssion. Pursuant to article
31 of the Rules, the Panel applies Security Council resolution 687 (1991),
ot her relevant Security Council resolutions, decisions of the Governing
Council, and, where necessary, other relevant rules of international |aw

B. Liability of Iraq

39. When adopting resolution 687 (1991), the Security Council acted under
chapter VIl of the Charter of the United Nations which provides for

mai nt enance or restoration of international peace and security. The
Security Council also acted under chapter VI when adopting resol ution 692
(1991), in which it decided to establish the Comm ssion and the
Conpensation Fund referred to in paragraph 18 of resolution 687 (1991).
Specifically, under resolution 687 (1991), the issue of Ilraq's liability
for losses falling within the Commission’s jurisdiction is resolved and is
not subject to review by the Panel

40. In this context, it is necessary to address the neaning of the term
“lraq”. | n Governing Council decision 9 (S/AC. 26/1992/9) and ot her
Governi ng Council decisions, the word “Iraq” was used to nean the
Governnment of Iraq, its political subdivisions, or any agency, ministry,
instrumentality or entity (notably public sector enterprises) controlled by
the Governnent of Irag. In the Report and Recommendati ons Made by the
Panel of Conmi ssioners Concerning the Fifth Instal ment of “E3” Clains (the
“Fifth Report”, S/ AC.26/1999/2), this Panel adopted the presunption that



S/ AC. 26/ 2001/ 2
Page 87

for contracts perforned in Iraq, the other contracting party was an Iraq
Government entity.

C. The “"arising prior to” clause

41. The Panel recognises that it is difficult to establish a fixed date
for the exclusion of its jurisdiction that does not contain an arbitrary
element. Wth respect to the interpretation of the “arising prior to”

cl ause in paragraph 16 of Security Council resolution 687 (1991), the Pane
of Commi ssioners that reviewed the first instalment of “E2” clains
concluded that the “arising prior to” clause was intended to exclude the
foreign debt of Irag which existed at the time of Iraq’s invasion of Kuwait
fromthe jurisdiction of the Conm ssion. As a result, the “E2” Panel found
t hat :

“In the case of contracts with Irag, where the performance giving rise
to the original debt had been rendered by a claimnt nore than three
nonths prior to 2 August 1990, that is, prior to 2 May 1990, clains
based on paynents owed, in kind or in cash, for such performance are
outside of the jurisdiction of the Comr ssion as clains for debts or
obligations arising prior to 2 August 1990.” (Report and Recomendati ons
Made by the Panel of Conm ssioners Concerning the First |nstal nent of
“E2” O aims, S/AC 26/1998/7, paragraph 90)).

42. That report was approved by the Governing Council. Accordingly, this
Panel adopts the “E2" Panel’s interpretation which is to the follow ng
effect:

(a) the phrase “wi thout prejudice to the debts and obligations of
Iraq arising prior to 2 August 1990, which will be addressed through nornal
mechani snms” was i ntended to have an exclusionary effect on the Conm ssion's
jurisdiction, i.e., such debts and obligations are not conpensable by the

Commi ssi on;

(b) the Iimtation contained in the clause “arising prior to 2
August 1990” was intended to | eave unaffected the debts and obligations of
Iraq which existed prior to Iraq’ s invasion and occupation of Kuwait; and

(c) the terms “debts” and “obligations” should be given the
custonmary and usual neanings applied to themin ordinary discourse.

43. Thus, this Panel accepts that, in general, a claimrelating to a “debt
or obligation arising prior to 2 August 1990” means a debt or obligation
that is based on work performed or services rendered prior to 2 May 1990.

D. Application of the “direct |o0ss” requirenent

44, Paragraph 21 of Governing Council decision 7 (S/AC 26/1991/7/Rev.1) is
the sem nal rule on “directness” for category “E’ clains. It provides in
rel evant part that conpensation is available for
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“ any direct |oss, damage, or injury to corporations and other
entities as a result of Irag’s unlawful invasion and occupation of

Kuwait. This will include any |loss suffered as a result of:

(a) MIlitary operations or threat of military action by either side
during the period 2 August 1990 to 2 March 1991

(b) Departure of persons fromor their inability to | eave lraq or
Kuwait (or a decision not to return) during that period;

(c) Actions by officials, enployees or agents of the Governnent of
Iraq or its controlled entities during that period in connection with the
i nvasi on or occupation;

(d) The breakdown of civil order in Kuwait or lraq during that
period; or

(e) Host age-taking or other illegal detention.”

45. The text of paragraph 21 of decision 7 is not exhaustive and | eaves
open the possibility that there nmay be causes of “direct | oss” other than
those enunerated. Paragraph 6 of decision 15 of the Governing Counci
(S/AC. 26/ 1992/ 15) confirns that there “will be other situations where

evi dence can be produced showing clains are for direct |oss, damage or
injury as a result of Iraq’ s unlawful invasion and occupation of Kuwait”.
Shoul d that be the case, the claimants will have to prove specifically that
a loss that was not suffered as a result of one of the five categories of
events set out in paragraph 21 of decision 7 is nevertheless “direct”.

Par agraph 3 of decision 15 enphasises that for any alleged | oss or danage
to be conpensable, the “causal |ink nust be direct”. (See also paragraph 9
of decision 9).

46. \While the phrase “as a result of” contained in paragraph 21 of
decision 7 is not further clarified, Governing Council decision 9 provides
gui dance as to what may be considered business “losses suffered as a result
of” Iraq’s invasion and occupation of Kuwait. It identifies the three nmain
categories of loss types in the “E” clainms: |osses in connection with
contracts, losses relating to tangible assets and |osses relating to

i ncome- produci ng properties. Thus, decisions 7 and 9 provide specific

gui dance to the Panel as to how the “direct |o0ss” requirenment nust be

i nterpreted.

47. In the light of the decisions of the Governing Council identified
above, the Panel has reached certain conclusions as to the neani ng of
“direct loss”. These conclusions are set out in the follow ng paragraphs.

48. Wth respect to physical assets in Ilrag or in Kuwait as at 2 August
1990, a clainmant can prove a direct |oss by denpnstrating two natters.
First, that the breakdown in civil order in these countries, which resulted
fromlraq s invasion and occupati on of Kuwait, caused the claimnt to
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evacuate its enployees. Second, as set forth in paragraph 13 of decision
9, that the claimant |eft physical assets in Irag or in Kuwait.

49. Wth respect to |losses relating to contracts to which Iraqg was a
party, force majeure or simlar |legal principles are not available as a
defence to the obligations of Iragq.

50. Wth respect to losses relating to contracts to which Irag was not a
party, a claimnt may prove a direct loss if it can establish that Iraq’'s
i nvasi on and occupation of Kuwait or the breakdown in civil order in Iraq
or Kuwait following Irag’s invasion caused the clainmant to evacuate the
personnel needed to performthe contract.

51. In the context of the | osses set out above, reasonable costs which
have been incurred to mtigate those | osses are direct |osses. The Pane
bears in mnd that the claimant was under a duty to mtigate any | osses
that coul d have been reasonably avoided after the evacuation of its
personnel fromlraq or Kuwait.

52. These findings regarding the neaning of “direct |oss” are not intended
to resolve every issue that may arise with respect to this Panel’s
interpretation of Governing Council decisions 7 and 9. Rather, these
findings are intended as initial parameters for the review and eval uation
of the clains.

53. Finally, there is the question of the geographical extent of the

i mpact of events in Iraq and Kuwait outside these two countries. Follow ng
on the findings of the “E2” Panel in its first report, this Panel finds
that damage or loss suffered as a result of (a) mlitary operations in the
region by either the Iraqgi or the Allied Coalition Forces or (b) a credible
and serious threat of mlitary action that was connected to Iraqg' s invasion
and occupation of Kuwait is conpensable in principle. O course, the
further the project in question was fromthe area where nilitary operations
were taking place, the nore the claimnt nmay have to do to establish
causality. On the other hand, the potential that an event such as the

i nvasi on and occupation of Kuwait has for causing an extensive ripple
effect cannot be ignored. Each case nust depend on its facts.

E. Date of |oss

54. There is no general principle with respect to the date of loss. It
needs to be addressed on an individual basis. |In addition, the specific

| oss el ements of each claimmy give rise to different dates if anal ysed
strictly. However, applying a different date to each |loss elenent within a
particular claimis inpracticable as a matter of adm nistration
Accordingly, the Panel has decided to determine a single date of |oss for
each cl ai mant, which, in npst cases, coincides with the date of the
col | apse of the project.
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F. Currency exchange rate

55. While many of the costs incurred by the clainmnts were denoninated in
currencies other than United States dollars, the Commi ssion issues its
awards in that currency. Therefore the Panel is required to determ ne the
appropriate rate of exchange to apply to | osses expressed in other
currencies.

56. The Panel finds that, as a general rule, where an exchange rate is set
forth in the contract then that is the appropriate rate for | osses under
the rel evant contracts because this was specifically agreed by the parties.

57. For losses that are not contract based, however, the contract rate is
not usually an appropriate rate of exchange. For non-contractual | osses,
the Panel finds the appropriate exchange rate to be the prevailing
commercial rate, as evidenced by the United Nations Monthly Bulletin of
Statistics, at the date of |oss.

G Interest

58. On the issue of the appropriate interest rate to be applied, the

rel evant Governing Council decision is decision 16 (S/ AC. 26/1992/16).
According to that decision, “[i]nterest will be awarded fromthe date the

| oss occurred until the date of paynent, at a rate sufficient to conpensate
successful claimants for the |l oss of use of the principal amunt of the
award”. In decision 16 the Governing Council further specified that
“[i]nterest will be paid after the principal amunt of awards”, while

post poni ng any decision on the nmethods of cal cul ati on and paynent.

59. Accordingly, the Panel recommends that interest shall run fromthe
date of |oss.

H. Claimpreparation costs

60. Sone clainmants seek to recover conpensation for the cost of preparing
their clains. The conpensability of claimpreparation costs has not

hitherto been ruled on and will be the subject, in due course, of a
speci fic decision by the Governing Council. Therefore, this Panel has nmade
and wi Il nmake no recommendations with respect to claimpreparation costs in

any of the clains where they have been raised.

I. Contract | osses

1. Clainms for contract | osses with non-lraqi party

61. Some of the clainms relate to | osses suffered as a result of non-
payment by a non-lraqi party. The fact of such a loss, sinpliciter, does
not establish it as a direct loss within the nmeaning of Security Counci
resolution 687 (1991). |In order to obtain conpensation, a clainmnt nust

| odge sufficient evidence that the entity with which it carried on business
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on 2 August 1990 was unable to make paynent as a direct result of Iraq’'s
i nvasi on and occupation of Kuwait.

62. A good exanple of this would be that the party was insolvent and that
the insol vency was a direct result of Iraq s invasion and occupation of
Kuwait. At the very least a claimnt should denpbnstrate that the other
party had not renewed operations after the end of the occupation. 1In the
event that there are multiple factors which have resulted in the failure to
resunme operations, apart fromthe proved insolvency of the other party, the
Panel will have to be satisfied that the effective reason or causa causans
was lraqg’'s invasion and occupation of Kuwait.

63. Any failure to pay because the other party was excused from
performance by the operation of |aw which cane into force after Iraq's

i nvasi on and occupation of Kuwait is in the opinion of this Panel the
result of a novus actus interveniens and is not a direct |oss arising out
of Irag’s invasion and occupation of Kuwait.

2. Advance paynents

64. Many construction contracts provide for an advance paynent to be nmde
by the enployer to the contractor. These advance paynments are often

calcul ated as a percentage of the initial price (initial, because many such
contracts provide for automatic and other adjustnents of the price during
the execution of the works). The purpose of the advance paynent is to
facilitate certain activities which the contractor will need to carry out
in the early stages.

65. Mobilisation is often one such activity. Plant and equi pnent may need
to be purchased. A workforce will have to be assenbled and transported to
the work site, where facilities will be needed to accommdate it. Another
such activity is the ordering of substantial or inportant naterials which
are in short supply and may, therefore, be available only at a prem um or
at a long lead tine.

66. Advance paynents are usually secured by a bond provided by the
contractor, and are usually paid upon the provision of the bond. They are
frequently repaid over a period of tine by way of deduction by the enpl oyer
fromthe suns which are payable at regular intervals (often nonthly) to the
contractor for work done. See, in the context of paynents which are
recovered over a period of time, the observations about anortisation at
paragraph 120, infra. Those observations apply nutatis nutandis to the
repaynent of advance paynents.

67. The Panel notes that sonme clainmants presenting clains have not clearly
accounted for the ampunts of noney already paid to them by the enpl oyer.
This Panel regularly sees evidence of advance paynments anounting to tens of
mllions of United States dollars. Were advance paynents have been part
of the contractual arrangenents between the clai mant and the enpl oyer, the
cl ai mant nust account for these paynments in reduction of its clainms, unless
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t hese paynments can be shown to have been recouped in whole or in part by
the enpl oyer. Where no expl anation or proof of repayment is forthconi ng
the Panel has no option but to conclude that these anmpbunts paid in advance
are due, on a final accounting, to the enployer, and nust be deducted from
the claimant’s cl aim

3. Contractual arrangenents to defer paynents

(a) The analysis of “old debt”

68. Where paynments are deferred under the contracts upon which the clains
are based, an issue arises as to whether the clained | osses are “debts and
obligations arising prior to 2 August 1990” and therefore outside the
jurisdiction of the Conm ssion.

69. Inits first report, the “E2” Panel interpreted Security Counci
resolution 687 (1991) as intending to elimnate what nmay be conveniently
called “old debt”. In applying this interpretation to the claimbefore it
the “E2” Panel identified, as “old debt”, cases where the perfornmance
giving rise to the original debt had been rendered by a clai mant nore than
three nonths prior to 2 August 1990, that is, prior to 2 May 1990. In those
cases, clains based on paynents owed, in kind or in cash, for such
performance are outside the jurisdiction of the Comm ssion as clains for
debts or obligations arising prior to 2 August 1990. “Perfornmance” as
understood by the “E2” Panel for the purposes of this rule neant conplete
performance under a contract, or partial performance, so |ong as an anpunt
was agreed to be paid for that portion of conpleted partial performance.

In the claimthe “E2” Panel was considering, the work under the contract
was clearly performed prior to 2 May 1990. However, the debts were covered
by a form of deferred paynments agreenent dated 29 July 1984. This
agreenent was concl uded between the parties to the original contracts and
postdated the latter.

70. Inits analysis, the “E2” Panel found that deferred paynents
arrangenents go to the very heart of what the Security Council described in
par agraph 16 of resolution 687 as a debt of Iraq arising prior to 2 August
1990. It was this very kind of obligation which the Security Council had
in mnd when, in paragraph 17 of resolution 687 (1991), it directed Iraq to
“adhere scrupul ously” to satisfying “all of its obligations concerning
servicing and repaynent”. Therefore, irrespective of whether such deferred
payment arrangenents nay have created new obligations on the part of Iraq
under a particular applicable nmunicipal |aw, they did not do so for the

pur poses of resolution 687 (1991) and are therefore outside the
jurisdiction of this Comm ssion.

71. The arrangenents that the “E2” Panel was considering were not
arrangenents that arose out of genuine arns’ |ength comrercia
transactions, entered into by construction conpanies as part and parcel of
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their normal businesses. Instead the situation which the “E2” Panel was
addr essi ng was described as foll ows:

“The negotiation of these deferred paynent arrangenents was typically
conducted with Iraq not by the contractor or supplier itself, but rather
by its Governnent. Typically, the Governnent negoti ated on behal f of
all of the contracting parties fromthe country concerned who were in a
simlar situation. The deferred paynent arrangenents with Iraq were
commonly entered into under a variety of fornms, including conplicated
crude oil barter arrangenents under which Iraq would deliver certain
anounts of crude oil to a foreign State to satisfy consolidated debts;
the foreign State then would sell the oil and, through its central bank
credit particular contractors’ accounts.” (S/AC.26/1998/7, paragraph
93).

“lraq’s debts were typically deferred by contractors who coul d not
afford to “cut their |osses” and | eave, and thus these contractors
continued to work in the hope of eventual satisfaction and continued to
amass large credits with Iraq. In addition, the payment ternms were
deferred for such long periods that the debt servicing costs alone had a
significant inpact on the continued growh of Iraq’s foreign debt.”

(S/ AC. 26/ 1998/ 7, paragraph 94).

72. This Panel agrees.

(b) Application of the “old debt” anal ysis

73. In the application of this analysis to clains other than those
considered by the “E2” Panel, there are two aspects which are worth
ment i oni ng.

74. The first is that the problem does not arise where the actual work has
been perforned after 2 May 1990. The arrangenent deferring paynent is
irrelevant to the issue. The issue typically resolves itself in these
cases into one of proof of the execution of the work, the quantum the non
paynment and causation.

75. The second concerns the anbit of the above analysis. As noted above,
the clains which led to the above anal ysis arose out of “non-comercial”
arrangenents. They were situations where the original terms of paynent
entered into between the parties had been renegotiated during the currency
of the contract or the negotiations or renegotiations were driven by inter-
gover nment al exchanges. Such arrangenents were clearly the result of the

i mpact of lraq' s increasing international debt.

76. Thus one can see underlying the “E2" Panel’s analysis two inportant
factors. The first was the subsequent renegotiation of the paynent terns
of an existing contract to the detrinment of the claimant (contractor). The
second was the influence on contracts of the transactions between the
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respective governnents. 1In both cases, a key elenment underlying the
arrangenents nust be the inpact of Iragq’s nmountain of old debt.

77. 1In the view of this Panel, where either of these factors is wholly or
partially the explanation of the “loss” suffered by the claimnt, then that
|l oss or the relevant part of it is outside the jurisdiction of the

Commi ssi on and cannot form the basis of recommendation by a panel. It is
not necessary that both factors be present. A contract that contained
defernent provisions as originally executed would still be caught by the

“arising prior to” rule if the contract was the result of an inter-
governnment al agreenent driven by the exigencies of Irag’'s financia
problems. It would not be a commercial transaction so nuch as a politica
agreement, and the “loss” would not be a loss falling within the
jurisdiction of the Commi ssion.

4. Losses arising as a result of unpaid retention nonies

78. The clains before this Panel include requests for conpensation for
what coul d be described as another form of deferred paynent, nanely unpaid
retenti on nonies.

79. Under many if not npbst construction contracts, provision is made for
the regul ar paynent to the contractor of suns of noney during the
performance of the work under the contract. The paynments are often

nont hly, and often cal cul ated by reference to the amunt of work that the
contractor has done since the last regular paynent was cal cul at ed.

80. Where the paynent is directly related to the work done, it is al nost
invariably the case that the anmpbunt of the actual (net) paynent is |ess
than the contractual value of the work done. This is because the enployer
retains in his own hands a percentage (usually 5 per cent or 10 per cent
and with or without an upper limt) of that contractual value. (The sane
approach usually obtains as between the contractor and his subcontractors.)
The retained anobunt is often called the “retention” or the “retention
fund”. It builds up over time. The less work the contractor carries out
before the project cones to an early halt, the smaller the fund.

81. The retention is usually payable in two stages, one at the
commencenent of the maintenance period, as it is often called, and the
other at the end. The nmintenance period usually begi ns when the enpl oyer
first takes over the project, and commences to operate or use it. Thus the
work to which any particular sumwhich is part of the retention fund

rel ates may have been executed a very long tinme before the retention fund

i s payabl e.

82. Retention fund provisions are very comon in the construction world.

The retention fund serves two roles. It is an encouragenent to the
contractor to renedy defects appearing before or during the maintenance
period. It also provides a fund out of which the enployer can reinburse

itself for defects that appear before or during the mai ntenance period
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whi ch the contractor has, for whatever reason, failed or refused to nmake
good.

83. In the clains before this Panel, events - in the shape of Iraq s

i nvasi on and occupation of Kuwait - have intervened. The contract has
effectively come to an end. There is no further scope for the operation of
the retention provisions. It follows that the contractor, through the
actions of Iraq, has been deprived of the opportunity to recover the noney.
In consequence the clainms for retention fall within the jurisdiction of the
Conmi ssi on.

84. In the light of the above considerations it seens to this Panel that
the situation in the case of clains for retention is as foll ows:

(a) The evi dence before the Conm ssion may show that the project
was in such trouble that it would never have reached a satisfactory
conclusion. In such circunstances, there can be no positive
recommendation, principally because there is no direct causative |ink
between the | oss and the invasion and occupati on of Kuwait.

(b) Equally the evidence nay show that the project would have
reached a conclusion, but that there would have been problens to resolve.
Accordingly, the contractor would have had to expend noney resol ving those
probl enms. That potential cost would have to be deducted fromthe claimfor
retention; and accordingly the nmost convenient course would be to recomend
an award to the contractor of a suitable percentage of the unpaid
retention.

(c) Finally, on the evidence it may be the case that there is no
reason to believe or conclude that the project would have gone other than
satisfactorily. |In those circunstances, it seens that the retention claim
shoul d succeed in full

5. Guarantees, bonds, and |like securities

85. Financial recourse agreenents are part and parcel of a nmjor
construction contract. |Instances are (a) guarantees - for exanple given by
parent conpani es or through banks; (b) what are called “on demand” or
“first demand” bonds (hereinafter “on demand bonds”) which support such
matters as bidding and performance; and (c) guarantees to support advance
paynments. (Arrangenents with governnent sponsored bodi es that provide what
m ght be called “fall-back” insurance are in a different category. As to
these, see paragraphs 95 to 102, infra).

86. Financial recourse arrangenents give rise to particular problens when
it cones to deternmining the clains filed in the popul ation of construction
and engineering clains. A convenient and stark exanple is that of the on
demand bond.
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87. The purpose of an on demand bond is to pernmit the beneficiary to
obtai n noni es under the bond wi thout having to prove default on the part of
the other party - nanely, in the situations under discussion here, the
contractor executing the work. Such a bond is often set up by way of a
guarantee given by the contractor or its parent to its own bank in its hone
State. That bank gives an identical bond to a bank (the second bank) in the
State of the enployer under the construction contract. In its turn, the
second bank gives an identical bond to the enployer. This |eaves the

enpl oyer, at |east theoretically, in the very strong position of being
abl e, without having to prove any default on the part of the contractor, to
call down a large sum of noney which will be debited to the contractor

88. O course, the contractor’s bank will have two arrangements in place.
First, an arrangenent whereby it is secured as to the principal sum the
subj ect of the bond, in case the bond is called. Second, it will have
arranged to exact a service charge, typically raised quarterly, half-yearly
or annual ly.

89. Many claimnts have raised clains in respect of the service charges;
and also in respect of the principal suns. The forner are often raised in
respect of periods of years neasured fromthe date of Iraq s invasion and
occupation of Kuwait. The latter have, hitherto at |east, been cautionary
clains, in case the bonds are called in the future.

90. This Panel approaches this issue by observing that the strength of the
position given to the enployer by the on demand bond is sometinmes nore
apparent than real. This derives fromthe fact that the courts of sone
countries are reluctant to enforce payment of such bonds if they feel that
there is serious abuse by the enployer of its position. For exanple, where

there is a persuasive allegation of fraud, sone courts will be prepared to
i njunct the beneficiary frommaking a call on the bond, or one or other of
the banks from neeting the demand. It is also the case that there may be

renmedi es for the contractor in some jurisdictions when the bonds are called
in circunmstances that are clearly outside the original contenplation of the
parti es.

91. The Panel notes that nmost if not all contracts for the execution of
maj or construction works by a contractor fromone country in the territory
of another country will have clauses to deal with war, insurrection or
civil disorder. Depending on the approach of the relevant governing |law to
such matters, these provisions, if triggered, may have a direct or indirect
effect on the validity of the bond. Direct, if under the relevant |ega
reginme, the effects of the clause in the construction contract apply also
to the bond; indirect if the termnation or nodification of the underlying
obligation (the construction contract) gives rise to the opportunity to
seek a forumdriven nodification or termination of the liabilities under

t he bond.
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92. In addition, the sinple passage of tinme is likely to give rise to the
right to treat the bond obligation as expired or unenforceable, or to seek
a forumdriven resolution to the sanme effect.

93. In sum and in the context of Iraqg’ s invasion and occupation of Kuwait
and the tinme which has passed since then, it seens to this Panel that it is
hi ghly unlikely that on demand bond obligations of the sort this Panel has
seen in the instalments it has addressed are alive and effective.

94. If that analysis is correct, then it seens to this Panel that clains
for service charges on these bonds will only be sustainable in very unusua
circunstances. Equally, clains for the principal will only be sustainable

where the principal has in fact been irrevocably paid out and where the
beneficiary of the bond had no factual basis to nake a call upon the bond.

6. Export credit guarantees

95. Arrangenents with governnent sponsored bodi es that provide what m ght
be called “fall-back” insurance are in a different case to guarantees
generally. These forms of financial recourse have nanes such as “credit

ri sk guarantees”. They are in effect a formof insurance, often
underwitten by the governnment of the territory in which the contractor is
based. They exist as part of the econom c policy of the governnment in
qgquestion, in order to encourage trade and commerce by its nationals abroad.

96. Such guarantees often have a requirenment that the contractor nust
exhaust all local renedies before calling on the guarantee; or must exhaust
all possible remedi es before making a call

97. Cains have been nmade by parties for

(a) rei mbursenent of the prem a paid to obtain such guarantees; and
al so for

(b) shortfalls between the ambunts recovered under such guarant ees
and the | osses said to have been incurred.

In the view of this Panel, one of these types of claimis msconceived; and
the other is ms-characterised.

98. A claimfor the premia is nmisconceived. A premumpaid for any form
of insurance is not recoverable unless the policy is avoided. Once the
policy is in place, either the event that the policy is intended to enbrace
occurs, or it does not. |If it does, then there is a claimunder the
policy. |If it does not then there is no such claim |In neither case does
it seemto the Panel that the arrangements - prudent and sensible as they
are - giverise to a claimfor conpensation for the prenmia. There is no

“l oss” properly so called or any causative link with Iraq s invasion and
occupation of Kuwait.
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99. Further, where a contractor has in fact been indemified in whole or
in part by such a body in respect of losses incurred as a result of Iraq's
i nvasi on and occupation of Kuwait, there is, to that extent, no |onger any
| oss for which that contractor can claimto the Conmission. |Its |oss has
been made whol e.

100. The second situation is that where a contractor clains for the bal ance
between what are said to be losses incurred as a result of Iraqg’ s invasion
and occupation of Kuwait and what has been recovered from the guarantor

101. Here the claimis ms-characterised. That balance may indeed be a
claimable loss; but its claimability has nothing to do with the fact that
t he nonies represent a shortfall between what has been recovered under the
guar antee and what has been lost. Instead, the correct analysis should
start froma review of the cause of the whole of the |oss of which the

bal ance is all that remains. The first step is to establish whether there
is evidence to support that whole sum that it is indeed a sumthat the
clai mant has paid out or failed to recover; and that there is the necessary
causation. To the extent that the sumis established, then to that extent
the claimis prina facie conpensable. However, so far as there has been
rei mbursenent by the guarantor, the | oss has been nade good, and there is
nothing left to claimfor. It is only if there is still sone qualifying

| oss, not made good, that there is roomfor a recommendati on of this Panel

102. Finally, there are the clains by the bodies granting the credit
guar ant ees who have paid out sums of noney. They entered into an insurance

arrangenent with the contractor. 1In consideration of that arrangenent,
they required the paynment of premia. As before, either the event covered
by the insurance occurred or it did not. In the former case, the Pane

woul d have thought that the guarantor was contractually obliged to pay out;
and in the latter case, not so. Whether any paynents nmade in these
circunstances give rise to a conpensable claimis not a matter for this
Panel. Such clains come within the population of clains allocated to the
“E/ F’ Panel .

7. Frustration and force majeure cl auses

103. Construction contracts, both in commpn | aw and under the civil |aw,
frequently contain provisions to deal with events that have whol |y changed
the nature of the venture. Particular events which are addressed by such
cl auses include war, civil strife and insurrection. Gven the Iength of
time that a major construction project takes to cone to fruition and the
sonmetinmes volatile circunstances, both political and otherw se, in which
such contracts are carried out, this is hardly surprising. Indeed, it
makes good sense. The cl auses meke provision as to how the financia
consequences of the event are to be borne; and what the result is to be so
far as the physical project is concerned.
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104. Such clauses give rise to two questions when it conmes to the

popul ation of clains before this Panel. The first question is whether Iraq
is entitled to invoke such clauses to reduce its liability. The second is
whet her claimants may utilise such clauses to support or enhance their
recovery fromthe Comm ssion

105. As to the first question, the position seens to this Panel to be as
follows. In the population of clains before the Conm ssion, the
frustrating or force majeure event will nearly always be the act or

om ssion of Iraq itself. However, such a clause is designed to address
events which, if they occurred at all, were anticipated to be wholly
outside the control of both parties. It would be quite inappropriate for
the causal wongdoer to rely on such clause to reduce the consequences of
its own wrongdoing.

106. But the second question then arises as to whether clainmants can rely
upon such cl auses. An exanple of such reliance would be where the cl ause
provi des for the accel eration of paynents which otherw se would not have
fallen due. As to this question, one exanple of this sort of claimhas
been addressed and the answer categorically spelt out in the first report
of the “E2” Panel as follows:

“Second, [the Claimnts] direct the Commission’s attention to the
clauses relating to “frustration” in the respective underlying
contracts. The Clainmants assert that in the case of frustration of
contract, these clauses accelerate the paynents due under the contract,
in effect giving rise to a new obligation on the part of Irag to pay al
the amobunts due and owi ng under the contract regardl ess of when the
underlying work was perfornmed. The Panel has concluded that clainmnts
may not invoke such contractual agreements or clauses before the

Commi ssion to avoid the “arising prior to” exclusion established by the
Security Council in resolution 687 (1991); consequently, this argunent
must fail.” (S/AC. 26/1998/7, paragraph 188).

107. The situation described above was one where the work that was the
subj ect of the claimhad been performed prior to lraqgq' s invasion and
occupation of Kuwait, and, therefore, fell clearly foul of the “arising
prior to” rule. However, the claimnts, who had agreed on arrangenents for
del ayed paynent, sought to rely on the frustration clause to get over this
problem The argunent was, as this Panel understands it, that the
frustration clause was triggered by the events which had in fact occurred,
nanely Iraq’s invasion and occupation of Kuwait. The frustration clause
provi ded for the accel erated paynent of suns due under the contract.
Payment of the suns had originally been deferred to dates which were stil
in the future at the tinme of the invasion and occupation; but the
frustrating event neant that they becanme due during the tine of, or indeed
at the beginning of, lIraq s invasion and occupati on of Kuwait.

Accordingly, the paynents had, in the event, becone due within the period
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covered by the jurisdiction established by Security Council resolution 687
(1991). Therefore, a claimfor the reinbursenent of these paynents could
be entertai ned by the “E2” Panel

108. It was this claimthat the “E2” Panel rejected. This Panel agrees.

109. There remmins the situation where the frustration clause is being used
by claimants to enhance a claim other than by way of circunventing the
“arising prior to” rule, for exanple, where the accel eration delivered by
the frustration clause is put forward to seek to bring into the period
within the jurisdiction of the Conmm ssion paynents which woul d ot herw se
have been received, under the contract, well after the |iberation of
Kuwai t, and therefore woul d not otherw se be conpensabl e.

110. In the view of this Panel, such clains would simlarly fail. 1In this
case, as in the case addressed by the “E2” Panel, clainmants are seeking to
use the provisions of private contracts to enhance the jurisdiction granted
by Security Council resolution 687 (1991) and defined by jurisprudence
devel oped by the Comm ssion. That is not an appropriate course. It is not
open to individual entities by agreenment or otherwise, to modify the
jurisdiction of the Comm ssion

J. Cdains for overhead and “lost profits”

1. GCeneral

111. Any construction project can be broken down into a nunber of
conponents. All of these conponents contribute to the pricing of the
works. In this Panel’s view, it is helpful for the exam nation of these
kinds of clains to begin by rehearsing in general terns the way in which
many contractors in different parts of the world construct the prices that
ultimately appear in the construction contracts they sign. O course,

there is no absolute rule as to this process. Indeed, it is unlikely that
any two contractors will assenble their bids in exactly the sane way. But
t he constraints of construction work and the realities of the financia
worl d i npose a general outline fromwhich there will rarely be a

substanti al devi ati on.

112. Many of the construction contracts encountered in the clainms subnmtted

to this Panel contain a schedule of rates or a “bill of quantities”. This
docunment defines the anobunt to be paid to the contractor for the work
performed. It is based on previously agreed rates or prices. The fina

contract price is the aggregate value of the work cal culated at the quoted
rates together with any variations and ot her contractual entitlenments and
deductions which increase or decrease the anount originally agreed.

113. O her contracts in the claims submtted to this Panel are |unp sum
contracts. Here the schedule of rates or bill of quantities has a narrower
role. It is limted to such matters as the cal culation of the suns to be
paid in interimcertificates and the valuation of variations.
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114. In preparing the schedule of rates, the contractor will plan to
recover all of the direct and indirect costs of the project. On top of
this will be an allowance for the “risk margin”. |In so far as there is an
al l omance for profit it will be part of the “risk margin”. However,

whet her or not a profit is made and, if made, in what anount, depends
obviously on the incidence of risk actually incurred.

115. An examination of actual contracts conbined with its own experience of
these matters has provided this Panel with guidelines as to the typica
breakdown of prices that nmay be antici pated on construction projects of the
kind relevant to the clainms subnmitted to this Panel

116. The key starting point is the base cost - the cost of |abour

materials and plant — in French the “prix secs”. 1In another phrase, this
is the direct cost. The direct cost may vary, but usually represents 65 to
75 per cent of the total contract price.

117. To this is added the indirect cost - for exanple the supply of design
services for such nmatters as working drawi ngs and tenporary works by the
contractor’s head office. Typically, this indirect cost represents about
25 to 30 per cent of the total contract price.

118. Finally, there is what is called the “risk margin” - the allowance for
the unexpected. The risk margin is generally in the range of between
barely above zero and five per cent of the total contract price. The nore
snmoothly the project goes, the less the margin will have to be expended.
The result will be enhanced profits, properly so called, recovered by the
contractor at the end of the day. The nore the unexpected happens and the
nmore the risk margin has to be expended, the smaller the profit wll
ultimately be. Indeed, the cost of dealing with the unexpected or the

unpl anned may equal or exceed the risk margin, leading to a nil result or a
| oss.

119. In the view of the Panel, it is against this background that sone of
the clainms for contract | osses need to be seen

2. Head office and branch office expenses

120. These are generally regarded as part of the overhead. These costs can
be dealt with in the price in a variety of ways. For exanple, they may be
built into sone or all of the prices against line itens; they may be
provided for in a lunmp sum they may be dealt with in many other ways. One
aspect, however, will be common to nost, if not all, contracts. It will be
the intention of the contractor to recover these costs through the price at
sonme stage of the execution of the contract. Oten the recovery has been
spread through elenents of the price, so as to result in repaynent through
a nunber of interimpaynents during the course of the contract. Where this
has been done, it may be said that these costs have been anprtised. This
factor is relevant to the question of double-counting (see paragraph 123,
infra).
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121. If therefore any part of the price of the works has been paid, it is
likely that sone part of these expenses has been recovered. |Indeed, if

t hese costs have been built into items which are paid early, a substantia
part or even all of these costs may have been recovered.

122. If these itens were the subject of an advance paynent, again they may
have been recovered in their entirety at an early stage of the project.
Here of course there is an additional conplication, since the advance
payments will be credited back to the enployer - see paragraph 66, supra -
during the course of the work. In this event, the Panel is thrown back
onto the question of where in the contractor’s prices paynment for these
items was intended to be.

123. In all of these situations, it is necessary to avoid doubl e-counti ng.
By this the Panel neans the situation where the contractor is specifically
claimng, as a separate item elenents of overhead which, in whole or in
part, are already covered by the paynents nmade or clainms raised for work
done.

124. The sanme applies where there are physical |osses at a branch or indeed
a site office or canmp. These | osses are properly characterised, and
therefore claimable, if claimable at all, as | osses of tangi ble assets.

3. Loss of profits on a particular project

125. Governing Council decision 9, paragraph 9, provides that where
“continuation of the contract becane inpossible for the other party as a
result of Iraq s invasion and occupation of Kuwait, lraq is liable for any
direct loss the other party suffered as a result, including |ost profits”.

126. As will be seen fromthe observations at paragraphs 111 to 119, supra,
the expression “lost profits” is an encapsulation of quite a conplicated
concept. In particular, it will be appreciated that achieving profits or
suffering a loss is a function of the risk nmargin and the actual event.

127. The qualification of “margin” by “risk” is an inportant one in the
context of construction contracts. These contracts run for a considerable
period of tinme; they often take place in renpbte areas or in countries where
the environment is hostile in one way or another; and of course they are
subject to political problems in a variety of places - where the work is
done, where materials, equipnent or |abour have to be procured, and al ong
supply routes. The surroundi ng circunstances are thus very different and
generally nore risk prone than is the case in the context of, say, a
contract for the sale of goods.

128. In the view of this Panel it is inportant to have these considerations
in mnd when reviewing a claimfor |lost profits on a major construction
project. |In effect one nmust review the particular project for what m ght
be called its “loss possibility”. The contractor will have assuned ri sks.
He will have provided a margin to cover these risks. He will have to
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denonstrate a substantial |ikelihood that the risks would not occur or
woul d be overcone within the risk element so as to leave a margin for
actual profit.

129. This approach, in the view of this Panel, is inherent in the thinking
behi nd paragraph 5 of Governing Council decision 15. This paragraph
expressly states that a clai mant seeki ng conpensation for business | osses
such as loss of profits, nust provide “detail ed factual descriptions of the
ci rcunstances of the clainmed |oss, damage or injury” in order for
conpensation to be awarded.

130. In the light of the above analysis, and in conformty with the two
Governi ng Council decisions cited above, this Panel requires the follow ng
fromthose construction and engi neering claimnts that seek to recover for
lost profits. First, the phrase “continuation of the contract” inposes a
requi renent on the claimant to prove that it had an existing contractua
rel ationship at the time of the invasion. Second, the provision requires
the claimnt to prove that the continuation of the relationship was
rendered i nmpossible by Iraq’ s invasion and occupation of Kuwait. This
provi sion indicates a further requirenent that profits should be neasured
over the life of the contract. It is not sufficient to prove that there
woul d have been a “profit” at sonme stage before the conpletion of the
project. Such a proof would only ampbunt to a denpnstration of a tenporary
credit balance. This can even be achieved in the early stages of a
contract, for exanple where the pricing has been “front-|oaded” for the
express purpose of financing the project.

131. Instead, the clainmant nust | odge sufficient and appropriate evidence
to show that the contract would have been profitable as a whole. Such

evi dence woul d i nclude projected and actual financial information relating
to the relevant project, such as audited financial statenents, budgets,
management accounts, turnover, original bids and tender sum anal yses, tine
schedul es drawn up at the commencenent of the works, profit/loss
statements, finance costs and head office costs prepared by or on behalf of
the claimant for each accounting period fromthe first year of the rel evant
project to March 1993. The claimant should al so provide: origina
calculations of profit relating to the project and all revisions to these
cal cul ations made during the course of the project; nmanagement reports on
actual financial performance as conpared to budgets that were prepared
during the course of the project; evidence denbnstrating that the project
proceeded as pl anned, such as nonthly/periodic reports, planned/actual tine
schedules, interimcertificates or account invoices, details of work that
was conpl eted but not invoiced by the claimnt, details of payments nmade by
the enpl oyer and evidence of retention ampunts that were recovered by the
claimant. In addition, the claimnt should provide evidence of the
percentage of the works conpleted at the time work on the project ceased.
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4. Loss of profits for future projects

132. Sone clai mants say they woul d have earned profits on future projects,
not let at the tinme of Iraq s invasion and occupation of Kuwait. Such
clainms are of course subject to the sorts of considerations set out by this
Panel inits review of clainms for lost profits on individual projects. In
addition, it is necessary for such a claimnt to overcone the probl em of
renot eness. How can a claimant be certain that it would have won the
opportunity to carry out the projects in question? |If there was to be
conpetitive tendering, the problemis all the harder. |If there was not to
be conpetitive tendering, what is the basis of the assertion that the
contract would have cone to the claimnt?

133. Accordingly, in the view of this Panel, for such a claimto warrant a
recommendation, it is necessary to denonstrate by sufficient docunentary
and ot her appropriate evidence a history of successful (i.e., profitable)
operation, and a state of affairs which warrants the conclusion that the
hypot hesi s that there woul d have been future profitable contracts is wel
founded. Anmong other matters, it will be necessary to establish a picture
of the assets that were being enployed so that the extent to which those
assets would continue to be productive in the future can be determ ned.

Bal ance sheets for previous years will have to be produced, along with

rel evant strategy statenments or |i ke docunents which were in fact utilised
in the past. The current strategy statenent will also have to be provided.
In all cases, this Panel will be | ooking for contenporaneous docunents
rather than ones that have been fornulated for the purpose of the claim

al though the latter may have a useful explanatory or denonstrational role.

134. Such evidence is often difficult to obtain; and accordingly in
construction cases such clains will only rarely be successful. And even
where there is such evidence, the Panel is likely to be unwilling to extend
the projected profitability too far into the future. The politica

exi gencies of work in a troubled part of the world are too great to justify
| ooki ng many years ahead.

K. Loss of monies left in Iraq

1. Funds in bank accounts in lraq

135. Nunerous clainmants seek to recover conpensation for funds on deposit
in Iragi banks. Such funds were of course in Iraqi dinars and were subject
to exchange controls.

136. The first problemwith these clains is that it is often not clear that
there will be no opportunity in the future for the clainmant to have access
to and to use such funds. |Indeed, many claimants, in their responses to
interrogatories or otherwi se have nodified their original clainms to renove
such el enents, as a result of obtaining access to such funds after the
initial filing of their claimw th the Comm ssion
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137. Second, for such a claimto succeed it would be necessary to establish
that in the particular case, Irag would have permtted the exchange of such
funds into hard currency for the purposes of export. For this, appropriate
evi dence of an obligation to this effect on the part of Iraq is required.
Furthernore, this Panel notes that the decision to deposit funds in banks

| ocated in particular countries is a comercial decision, which a
corporation engaged in international operations is required to make. In
maki ng this decision, a corporation would nornmally take into account the
rel evant country or regional risks involved.

138. This Panel, in analysing the clainms presented to it to date concl udes
that, in nost cases, it will be necessary for a clainmnt to denpnstrate (in
addition to such matters as | oss and quantum that:

(a) the relevant lraqi entity was under a contractual or other
specific duty to exchange those funds for convertible currencies;

(b) Irag woul d have permtted the transfer of the converted funds
out of Iraq; and

(c) this exchange and transfer was prevented by Iraq s invasion and
occupation of Kuwait.

139. Absent proof of these aspects of the matter, it is difficult to see
how the cl ai mant can be said to have suffered any “loss”. |If there is no
| oss, this Panel is unable to recomend conpensation

2. Petty cash

140. Exactly the sane considerations apply to clainms for petty cash left in
Irag in Ilragi dinars. These nonies were left in the offices of claimnts
when they departed fromlraq. The circunstances in which the noney was

| eft behind vary sonewhat; and the situation which thereafter obtained al so
varies - some claimants contending that they returned to Iraq but the
noni es were gone; and others being unable to return to Iraq and establish
the position. |In these different cases, the principle seens to this Pane
to be the sanme. Claimants in Iraq needed to have avail able sums (which
could be substantial) to neet liabilities which had to be discharged in
cash. These suns necessarily consisted of Iraqi dinars. Accordingly,
absent evidence of the sane nmatters as are set out in paragraph 138, supra,
it will be difficult to establish a “loss”, and in those circunmstances,
this Panel is unable to recommend conpensati on.

3. Custons deposits

141. In this Panel’s understandi ng, these suns are paid, nomnally at

|l east, as a fee for pernmission to effect a tenporary inportation of plant,
vehicles or equipnent. The recovery of these deposits is dependent on
obtai ning perm ssion to export the relevant plant, vehicles and equi prment.
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142. The Panel further understands that such perm ssion was hard to obtain
inlraqg prior to Iraqg’'s invasion and occupation of Kuwait. Accordingly,

al t hough defined as a tenporary exaction, it was often permanent in fact,
and no doubt contractors experienced in the subtleties of working in Iraq
made suitable allowances. And no doubt they were able to, or expected to,
recover these exactions through paynment for work done. Once the invasion
and occupation of Kuwait had occurred, obtaining s uch perm ssion to export
becanme appreciably harder. Indeed, given the trade enbargo, a necessary

el ement woul d have been the specific approval of the Security Council

143. In the light of the foregoing, it seens to the Panel that clains to
recover these duties need to be supported by sufficient evidentiary
material, going to the issue of whether, but for Iraq s invasion and
occupation of Kuwait, such pernission would, in fact or on a bal ance of
probabilities, have been forthcom ng

144. Absent such evidence and | eaving asi de any question of doubl e-
counting, (see paragraph 123, supra), the Panel is unlikely to be able to
make any positive recommendati ons for conpensating unrecovered custons
deposits nade for plant, vehicles and equi pnent used at construction
projects in lraq.

L. Tangi ble property

145. Wth reference to | osses of tangible property located in Iraq,
decision 9 provides that where direct | osses were suffered as a result of
Iraq’ s invasion and occupation of Kuwait with respect to tangible assets,
Irag is |iable for conpensation (decision 9, paragraph 12). Typica
actions of this kind would have been the expropriation, renoval, theft or
destruction of particular itens of property by Iraqgi authorities. Wether
the taking of property was lawful or not is not relevant for Iraq's
liability if it did not provide for conpensation. Decision 9 furthernore
provides that in a case where busi ness property had been | ost because it
had been | eft unguarded by conpany personnel departing due to the situation
in lrag and Kuwait, such | oss may be considered as resulting directly from
Irag’s invasion and occupation (decision 9, paragraph 13).

146. Many of the construction and engineering clainms that come before this
Panel are for assets that were confiscated by the Iraqi authorities in 1992
or 1993. Here the problemis one of causation. By the tinme of the event,
Irag’s invasion and occupation of Kuwait was over. Liberation was a year
or nore earlier. Nunerous claimnts had managed to obtain access to their
sites to establish the position that obtained at that stage. 1In the cases
the subject of this paragraph, the assets still existed. However, that
initially satisfactory position was then overtaken by a genera
confiscation of assets by Iraqgi authorities. Wile it sonmetinmes seens to
have been the case that this confiscation was triggered by an event which
could be directly related to Iraq’s invasion and occupation of Kuwait, in
the vast majority of the clains that this Panel has seen, this was not the
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case. It was sinply the result of a decision on the part of the
authorities to take over these assets. This Panel has difficulty in seeing
how t hese | osses were caused by Iraq’'s invasion and occupation of Kuwait.
On the contrary, it appears that they stemfroman wholly independent event
and accordingly are outside the jurisdiction of the Comn ssion

M Paynent or relief to others

147. Paragraph 21(b) of decision 7 specifically provides that | osses
suffered as a result of “the departure of persons fromor their inability
to leave lraq or Kuwait” are to be considered the direct result of Iraq' s
i nvasi on and occupation of Kuwait. Consistent with decision 7, therefore,
t he Panel finds that evacuation and relief costs incurred in assisting
enpl oyees in departing fromlraq are conpensable to the extent proven.

148. Par agraph 22 of Governing Council decision 7 provides that “paynents
are available to reinburse paynents nade or relief provided by corporations
or other entities to others - for exanple, to enployees, or to others
pursuant to contractual obligations - for |osses covered by any of the
criteria adopted by the Council”.

149. In the Fourth Report, this Panel found that the costs associated with
evacuating and repatriating enpl oyees between 2 August 1990 and 2 March
1991 are conpensable to the extent that such costs are proven by the

clai mant and are reasonable in the circunmstances. Urgent tenporary
liabilities and extraordi nary expenses relating to evacuati on and
repatriation, including transportation, food and acconmodati on, are in
princi ple, conpensable.

150. Many clai mants do not provide a docunentary trail detailing to
perfection the expenses incurred in caring for their personnel and
transporting them (and, in sone instances, the enployees of other conpanies
who were stranded) out of a theatre of hostilities.

151. In these cases this Panel considers it appropriate to accept a |leve
of docunentation consistent with the practical realities of a difficult,
uncertain and often hurried situation, taking into account the concerns
necessarily involved. The |oss sustained by claimnts in these situations
is the very essence of the direct |oss suffered which is stipulated by
Security Council resolution 687 (1991). Accordingly, the Panel uses its
best judgenent, after considering all relevant reports and the material at
its disposal, to arrive at an appropriate reconmendati on for conpensation.



