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I nt roduction

1. The Governing Council of the United Nations Conpensation Conm ssion
(the “Comm ssion”) appointed the present Panel of Commi ssioners (the

“Panel "), conposed of Messrs. Werner Melis (Chairman), David Mace and
Sonpong Sucharitkul, at its twenty-second session in October 1996 to review
construction and engineering clainms filed with the Comm ssion on behal f of
corporations and other legal entities in accordance with the relevant
Security Council resolutions, the Provisional Rules for Clainms Procedure
(S/AC. 26/ 1992/ 10) (the “Rul es”) and other Governing Council decisions.

This report contains the recomrendations to the Governing Council by the
Panel , pursuant to article 38(e) of the Rules, concerning twelve clains
included in the eighteenth instalment. Each of the claimnts seeks
conpensation for |oss, damage or injury allegedly arising out of lraq' s

2 August 1990 invasion and subsequent occupation of Kuwait. The clains
submitted to the Panel in this instalnent and addressed in this report were
sel ected by the secretariat of the Conm ssion from anbng the construction
and engineering clains (the “E3 Clains”) on the basis of criteria

est abl i shed under the Rules.

l. PROCEDURAL HI STORY

A. The nature and purpose of the proceedi ngs

2. The status and functions of the Comm ssion are set forth in the report
of the Secretary-General pursuant to paragraph 19 of Security Counci
resolution 689 (1991) dated 2 May 1991 (S/22559). Pursuant to that report,
the Comrission is a fact-finding body that exam nes clains, verifies their
validity, evaluates |osses, recomends conpensation, and nakes paynent of
awar ds.

3. The Panel has been entrusted with three tasks in its proceedings.
First, the Panel determ nes whether the various types of |osses alleged by
the claimants are within the jurisdiction of the Comm ssion. Second, the
Panel verifies whether the alleged | osses are in principle conpensable and
had in fact directly resulted fromlraq s invasion and occupati on of
Kuwait. Third, the Panel determ nes whether these conpensable | osses were
incurred in the amounts cl ai ned.

B. The procedural history of the clains in the ei ghteenth instal nent

4, On 17 July 2000, the Panel issued a procedural order relating to the
clains. None of the clains presented conpl ex issues, vol um nous

docunent ation or extraordinary |losses that would require the Panel to
classify any of the clains as “unusually |arge or conplex” within the
nmeani ng of article 38(d) of the Rules. The Panel thus decided to conplete
its review of the claims within 180 days of the date of 17 July 2000.
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5. The Panel perforned a thorough and detailed factual and | egal review
of the clains. The Panel considered the evidence subnitted by the
claimants in reply to requests for information and docunments. |t also

considered Iraq’'s responses to the factual and | egal issues raised in the
thirtieth report of the Executive Secretary issued on 17 March 2000 in
accordance with article 16 of the Rul es.

6. After a review of the relevant information and docunmentation, the
Panel made initial determ nations as to the conpensability of the |oss

el ements of each claim Pursuant to article 36 of the Rules, the Pane
retained as its expert consultants accounting and | oss adjusting firms,
both with international and Persian Gulf experience, to assist the Panel in
the quantification of |osses incurred in |arge construction projects. The
Panel then directed its expert consultants to prepare conprehensive

val uation reports on each of the clains.

7. In drafting this report, the Panel has not included specific citations
to restricted or non-public docunments that were produced or nade avail abl e
to it for the conpletion of its work.

C. Anmending clains after filing

8. The Panel notes that the period for filing category “E’ clains expired
on 1 January 1996. The Governing Council permitted claimants to file
unsolicited supplenents up to and including 11 May 1998. A nunber of the
claimants included in the eighteenth instal nent had subnmtted severa

suppl enents to their clainmed anount up to 11 May 1998. In this report, the
Panel has taken into consideration such supplenents up to 11 May 1998. The
Panel has only considered those | osses contained in the original claim as
suppl enented by the claimants, up to 11 May 1998, except where such | osses
have been withdrawn or reduced by the clainmants. Were the clainmnts
reduced the anount of their |osses the Panel has considered the reduced
anmount. This, however, does not preclude corrections relating to
arithnetical and typographical errors.

D. The clains

9. This report contains the Panel’s findings for |osses allegedly caused
by Irag’s invasion and occupation of Kuwait with respect to the follow ng
cl ai ns:

(a) SHAL International, a division of SHAL Consulting Engineers, Inc., a
corporation organi sed according to the |l aws of Canada, which seeks
conpensation in the amount of United States dollars (USD) 78, 883;

(b) China Sichuan Corporation for International Techno-Econonic
Cooperation, a state-owned corporation organi sed according to the | aws of
Chi na, which seeks compensation in the amount of USD 24, 422;
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(c) China Ningxia Islam c Corporation for International Econonic and
Techni cal Cooperation, a state-owned corporation organi sed according to the
| aws of China, which seeks compensation in the ambunt of USD 179, 379;

(d) The Arab Contractors “Osnman Ahned OGsnman & Co”, a joint stock public
corporation organi sed according to the | aws of Egypt, which seeks
conpensation in the amount of USD 7,582, 359;

(e) Canpenon Bernard, a partnership with |egal personality (“société et
nom col l ectif”) organi sed according to the laws of France, which seeks
conpensation in the amount of USD 8, 762, 478;

(f) Brickner Grundbau GrbH, a corporation organi sed according to the | aws
of Germany, which seeks conpensation in the anount of USD 3, 961, 045;

(g) Techni ka Hungari an Foreign Tradi ng Conpany, a state-owned corporation
organi sed according to the |laws of Hungary, which seeks conpensation in the
anmount of USD 414, 640;

(h) Transinvest Engineering and Contracting Limted, a corporation
organi sed according to the |laws of Hungary, which seeks conpensation in the
amount of USD 407, 159;

(i) Associated Consulting Engineers S.A L., a corporation organised
according to the | aws of Lebanon, which seeks conpensation in the amunt of
uUsb 1, 721, 162;

(j) Mouchel Consulting Limted, a corporation organised according to the
| aws of the United Kingdom of Great Britain and Northern Ireland, which
seeks conpensation in the amunt of USD 1,167, 318,;

(k) Intergraph Corporation, a corporation organised according to the |aws
of the United States of Anerica, which seeks conpensation in the anount of
uUsb 2, 247, 775; and

(I') Parsons, De Leuw, Inc., a corporation organised according to the | aws
of the United States of Anerica, which seeks conpensation in the anount of
UsD 1, 265, 503.

. LEGAL FRAMEWORK

A. Applicable | aw

10. As set forth in paragraphs 16-18 and 23 of the “Report and
Recommendat i ons Made by the Panel of Conmi ssioners Concerning the First
Instal nent of ‘E3’ Clains” (S/AC. 26/1998/13) (the “First Report”), the
Panel determ ned that paragraph 16 of Security Council resolution 687
(1991) reaffirmed the liability of Iraqg and defined the jurisdiction of the
Conmmi ssion. The Panel applied Security Council resolution 687 (1991),

ot her relevant Security Council resolutions, decisions of the Governing
Council, and, where necessary, other relevant rules of international |aw
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B. Liability of Iraq

11. As set forth in paragraph 16 of the “Report and Reconmendati ons Made
by the Panel of Commi ssioners concerning the Third Instal nent of ‘E3’
Clainms (S/AC. 26/1999/1) (the “Third Report”), the Panel determn ned that
“lraq” as used in decision 9 (S/AC. 26/1992/9) neans the Governnent of Iraq,
its political subdivisions, or any agency, mnistry, instrunentality or
entity (notably public sector enterprises) controlled by the Governnent of
Irag. At the time of Iraq s invasion and occupation of Kuwait, the
Governnment of Iraq regulated all aspects of econonmic |ife other than sone
peri pheral agriculture, services and trade.

C. The "arising prior to” clause

12. I n paragraphs 79-81 of its First Report, the Panel adopted the
following interpretation of the “arising prior to” clause in paragraph 16
of Security Council resolution 687 (1991) with respect to contracts to
which Irag was a party:

(a) the phrase “without prejudice to the debts and obligations of Iraq
arising prior to 2 August 1990, which will be addressed through norma
mechani snms” was i ntended to have an exclusionary effect on the Conm ssion's
jurisdiction, i.e., that such debts and obligations could not be brought
bef ore the Conmi ssi on;

(b) the period described by “arising prior to 2 August 1990" should be
interpreted with due consideration to the purpose of the phrase, which was
to exclude Iraq's existing bad debts fromthe Comm ssion’s jurisdiction;

(c) the terns “debts” and “obligations” should be given the customary
and usual neanings applied to themin ordinary discourse; and

(d) the use of a three nonth paynent delay period to define the
jurisdictional period is reasonable and consistent both with the econom c
reality in Irag prior to the invasion and with ordinary comercia
practices.

13. The Panel finds that a claimrelating to a “debt or obligation arising
prior to 2 August 1990” neans a debt for paynent that is based on work
performed or services rendered prior to 2 May 1990.

D. Application of the “direct |oss” requirenent

14. The Governing Council’s decision 7 (S/AC. 26/1991/7/Rev.1), decision 9
(S/ AC. 26/ 1992/ 9) and decision 15 (S/ AC. 26/ 1992/ 15) provide specific
instructions to the Panel regarding the interpretation of the “direct |oss”
requi renent. Applying these decisions, the Panel exam ned the |oss types
presented in the clains to determ ne whether, with respect to each | oss

el ement, the requisite causal link - a “direct |1oss” - was present.
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15. The Panel nmamde the follow ng findings regarding the nmeaning of “direct
| 0ss”:

(a) with respect to physical assets in Irag and in Kuwait on
2 August 1990, a claimant can prove a direct |oss by denpnstrating that the
breakdown in civil order in those countries, which resulted fromlraq's
i nvasi on and occupation of Kuwait, caused the claimnt to evacuate its
enpl oyees and that the evacuation resulted in the abandonnent of the
cl ai mant’ s physi cal assets;

(b) with respect to losses relating to contracts to which Iraq was a
party, Irag may not rely on force majeure or simlar legal principles as a
defence to its obligations under the contract;

(c) with respect to losses relating to contracts to which Iraqg was not
a party, a claimant may prove a direct loss if it can establish that Iraq' s
i nvasi on and occupation of Kuwait or the breakdown in civil order in lraq
or Kuwait follow ng the invasion caused the clainmant to evacuate the
personnel needed to performthe contract;

(d) costs incurred in taking reasonable steps to nitigate the | osses
incurred by the claimant are direct |osses, bearing in mnd that the
cl ai mant was under a duty to mitigate any | osses that could reasonably be
avoi ded after the evacuation of its personnel fromlrag or Kuwait; and

(e) the loss of use of funds on deposit in Iraqi banks is not a direct
| oss unl ess the claimant can denonstrate that Iraq was under a contractua
or other specific duty to exchange those funds for convertible currencies
and to authorize the transfer of the converted funds out of Irag and that
this exchange and transfer was prevented by Iraq s invasion and occupation
of Kuwait.

E. Loss of profits

16. In order to substantiate a claimfor loss of profits, a claimnt nust
prove that it had an existing contractual relationship at the tine of the

i nvasi on. Second, a claimnt nust prove that the continuation of the

rel ati onship was rendered i npossible by Iraqg’'s invasion and occupati on of
Kuwait. Finally, profits should be neasured over the |life of the contract.
A clai mant nmust denpnstrate that the contract would have been profitable as
a whole. Thus, a claimnt nust denponstrate that it would have been
profitable to conplete the contract, not just that the contract was
profitable at a single noment in tine.

17. Calculations of a loss of profits claimshould take into account the

i nherent risks of the particular project and the ability of a claimant to
realize a profit in the past. The speculative nature of sone projects
requires the Panel to view the evidence submitted with a critical eye. In
order to establish with “reasonable certainty” a |loss of profits claim the
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Panel requires that a claimnt submt not only the contracts and invoices
related to the various projects, but also detailed financial statenents,

i ncludi ng audited statenents where avail abl e, nanagenent reports, budgets,
accounts, time schedul es, progress reports, and a breakdown of revenues and
costs, actual and projected, for the project.

F. Date of |oss

18. The Panel nust deternmine “the date the | oss occurred” within the
nmeani ng of Governing Council decision 16 (S/AC. 26/1992/16) for the purpose
of reconmendi ng conpensation for interest and for the purpose of
determining the appropriate exchange rate to be applied to | osses stated in
currencies other than in United States dollars. Were applicable, the
Panel has determ ned the date of |oss for each claim

G | nt er est

19. According to decision 16 (S/AC.26/1992/16), “[i]nterest will be
awarded fromthe date the | oss occurred until the date of paynent, at a
rate sufficient to conpensate successful claimants for the | oss of use of

the principal amount of the award.” In decision 16 the Governing Counci
further specified that “[i]nterest will be paid after the principal anmount
of awards,” while postponing decision on the nethods of cal cul ati on and

payment of interest.

20. The Panel finds that interest shall run fromthe date of |oss, or,
unl ess ot herwi se established, 2 August 1990.

H. Currency exchange rate

21. Wiile many of the costs incurred by the clainmnts were denoninated in
currencies other than United States dollars, the Comi ssion issues its
awards in that currency. Therefore, the Panel is required to determine the
appropriate rate of exchange to apply to | osses expressed in other
currencies.

22. The Panel finds that the exchange rate set forth in the contract is
the appropriate rate for |osses under the relevant contracts because this
was specifically bargained for and agreed to by the parties.

23. For non-contractual |osses, the Panel finds the appropriate exchange
rate to be the prevailing comercial rate, as evidenced by the United
Nations Monthly Bulletin of Statistics on the date of |oss, or, unless

ot herwi se established, from2 August 1990.

I. Evacuation | osses

24. In accordance with paragraph 21(b) of decision 7 of the Governing
Council, the Panel finds that the costs associated with evacuating and
repatriating enployees fromlraq between 2 August 1990 and 2 March 1991 are
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conpensable to the extent that such costs are proven by the cl ai mant.
Conpensabl e costs consist of tenporary and extraordi nary expenses relating
to evacuation and repatriation, including transportation, food and
accomodat i on.

J. Valuation

25. The Panel devel oped, with the assistance of the secretariat and the
Panel ' s expert consultants, a verification programthat addresses each |oss
item The valuation analysis used by the Panel’s expert consultants
ensures clarity and consistency in the application of certain valuation
principles to the construction and engi neering cl ai ns.

26. After receipt of all claiminfornmation and evidence, the Panel’s
expert consultants applied the verification program Each |oss el ement was
anal ysed individually according to a set of instructions. The expert

consul tants’ analysis resulted in a recommendati on of conpensation in the
anount clainmed, an adjustnent to the anmount clainmed, or a recomendati on of
no conpensation for each loss element. In those instances where the
Panel ' s expert consultants were unable to respond decisively, the issue was
brought to the attention of the Panel for further discussion and

devel opnent .

27. For tangible property |osses, the Panel adopted historical cost mnus
depreciation as its primary val uation method.

K. Formal requirenents

28. Clains submtted to the Conmmi ssion nust neet certain fornal

requi renents established by the Governing Council. Article 14 of the Rul es
sets forth the formal requirenents for clains subnmtted by corporations and
other legal entities. |If it is determined that a claimdoes not neet the

formal requirenents as set forth in article 14 of the Rules, the clai mant
is sent a notification under article 15 of the Rules (the “article 15
notification”) requesting the claimnt to renedy the deficiencies.

L. Evidentiary requirenents

29. Pursuant to article 35(3) of the Rules, corporate clainms nust be
supported by evidence sufficient to denonstrate the circunstances and
anount of the clainmed |oss. The Governing Council has nade it clear in
paragraph 5 of decision 15 that, with respect to business |osses, there
“wll be a need for detailed factual descriptions of the circunstances of
the clained | oss, danage or injury” in order to recomend conpensation

30. The category “E" claimformrequires all corporations and other |ega
entities that have filed clainms to submt with their claimform®a separate
statement explaining its claim(‘Statenent of Claim), supported by
docunentary and ot her appropriate evidence sufficient to denonstrate the

ci rcunmst ances and the anount of the claimed | oss”.
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31. In those cases where the original subm ssion of the claiminadequately
supported the alleged | oss, the secretariat prepared and i ssued a witten
comuni cation to the claimant requesting specific information and

docunentation regarding the loss (the “article 34 notification”). In
revi ewi ng the subsequent subm ssions, the Panel noted that in many cases
the claimant still did not provide sufficient evidence to support its

al I eged | osses.

32. The Panel is required to deternm ne whether these clains are supported
by sufficient evidence and, for those that are so supported, nust recomend
the appropriate anmount of conpensation for each conpensable claimelenment.
This requires the application of relevant principles of the Conmi ssion’s
rul es on evidence and an assessment of the |oss elenents according to these
principles. The reconmendati ons of the Panel are set forth bel ow
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I'11. SHAL | NTERNATI ONAL

33. SHAL International (“SHAL”) is a division of SHAL Consulting
Engi neers, Inc., a corporation organised according to the |aws of Canada
that has carried out consulting work in Kuwait for 25 years.

34. In the “E" claimform SHAL sought conpensation in the amunt of

90, 889 Canadi an dollars (CAD) (USD 78,883) for |osses related to business
transactions or course of dealing. The Panel reclassified this elenment of
| oss as other |osses for the purposes of this report.

Tabl e 1. SHAL' s cl aim

Cl ai m el ement Cl ai m anpunt
(USD)

O her | osses 78, 883

Tot al 78,883

A. O her |osses

1. Facts and contentions

35. SHAL seeks conpensation in the anpunt of CAD 90,889 (USD 78, 883) for
ot her | osses allegedly incurred in connection with marketing activities
undertaken in Kuwait between Septenber 1988 and August 1990.

36. SHAL alleges that in the latter part of 1988 until the date of Iraq' s

i nvasi on and occupation of Kuwait, it carried out extensive business

devel opnent for a nunber of projects in Kuwait, resulting in the subm ssion
of tenders to the Mnistry of Public Wrks of Kuwait and various visits to

Kuwai t .

37. In March 1990, SHAL was selected to submit tenders for two projects.
SHAL states that it incurred expenses in the amount of CAD 90, 889 between
Sept enber 1988 and August 1990 in relation to the initial preparation and
negoti ati on of these tenders, which were submtted to the Mnistry of
Public Wrks of Kuwait. No contracts were ever executed prior to lraq's
i nvasi on and occupation of Kuwait.

2. Analysis and val uation

38. As evidence of its claimfor other |osses, SHAL provided internally
generated lists itemsing the visits that it made to Kuwait and the
expenses that it incurred in connection with the preparation of the
tenders. It also provided its registration with the Mnistry of Planning
of Kuwait and confirmation of its ability to participate in the tender for
one of the projects.
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39. The Panel finds that SHAL's expenses were incurred solely in
furtherance of its efforts to obtain contracts with the Mnistry of Public
Works of Kuwait for the two projects. The expenses represented an
opportunity cost, which SHAL was never assured of recovering fromthe

M nistry of Public Works of Kuwait, even if it had been successful in
obtaining the contracts. |In any event, no contracts were ever signed.

40. The Panel finds that the expenses are not conpensabl e because such
expenses are not | osses which directly resulted fromlraqg' s invasion and

occupation of Kuwait.

3. Recommendat i on

41. The Panel recommends no conpensation for other |osses.

B. Recommendati on for SHAL

Tabl e 2. Recommended conpensati on for SHAL

Cl ai m el enent Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
O her | osses 78, 883 ni
Tot al 78,883 ni |

42. Based on its findings regarding SHAL's claim the Panel recomends no
conmpensati on.
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V. CHI NA SI CHUAN CORPORATI ON FOR | NTERNATI ONAL TECHNO- ECONOM C
COOPERATI ON

43. China Sichuan Corporation for International Techno-Econom c
Cooperation (“China Sichuan”) is a state-owned corporation organi sed
according to the laws of China. At the tinme of Iraq s invasion and
occupation of Kuwait, China Sichuan provided engi neering and technica

| abour services for Kuwaiti construction conpanies. China Sichuan seeks
conpensation in the amunt of USD 24,422 for |oss of tangible property.

Table 3. China Sichuan’'s claim

Cl ai m el enent Cl ai m anpunt

( USD)
Loss of tangi ble property 24,422
Tot al 24,422

A. Loss of tangible property

1. Facts and contentions

44. China Sichuan seeks conpensation in the anmount of USD 24,422 for |oss
of tangible property. The claimis for the alleged |oss of a nunber of
househol d itens and two cars | ocated at China Sichuan’s rental property in
Kuwai t. China Sichuan used the rental property as an office from March
1988 while it worked on various projects in Kuwait.

45. China Sichuan alleges that following Irag’s invasion and occupation of
Kuwai t, the tangi ble property located in the rental property was destroyed.
It further alleges that its enployees were forced to |l eave Kuwait as a
result of lraq s invasion and occupation of Kuwait.

2. Analysis and valuation

46. China Sichuan provided as evidence of its alleged |osses 17 origina

i nvoi ces. The invoices show that all of the items of property were
purchased in 1989 and 1990 in Kuwait. Although it is not clear fromthe
transl ati ons of the invoices whether they were nade out to China Sichuan
Chi na Sichuan provided confirmation that the enpl oyees who authorised the
purchase of the itens did so on behalf of China Sichuan, that the invoices
wer e genui ne, and that China Sichuan owned the itens. The Panel finds that
Chi na Sichuan provided sufficient evidence of its title to or right to use,
and the presence in Kuwait of, the itens of tangi ble property.

47. The Panel finds that China Sichuan incurred the alleged | osses as a
direct result of Iraq s invasion and occupation of Kuwait.

48. In relation to the date of |oss, the Panel accepts China Sichuan’s
assertion that 2 August 1990 is the date of |oss.
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49. The Panel requested its expert consultants to performa val uation of
the | osses. The Panel’s expert consultants applied depreciation rates
appropriate for such itens and concluded that the itens had a val ue of
USD 21, 396 as at 2 August 1990. The Panel accepts the expert consultants’
concl usi on.

3. Recommendat i on

50. The Panel recomends conpensation in the amount of USD 21,396 for | oss
of tangible property.

B. Recommendation for China Sichuan

Tabl e 4. Recommended conpensation for China Sichuan

Cl ai m el enent Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Loss of tangible 24,422 21, 396
property
Tot al 24,422 21, 396

51. Based on its findings regarding China Sichuan’s claim the Pane
recommends conpensation in the anount of USD 21,396. The Panel finds the
date of loss to be 2 August 1990.
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V. CHI NA NI NGXI A | SLAM C CORPORATI ON FOR | NTERNATI ONAL ECONOM C AND
TECHNI CAL COOPERATI ON

52. China Ningxia Islam c Corporation for International Econonic and
Techni cal Cooperation (“China N ngxia”) is a state-owned corporation
organi sed according to the laws of China. China N ngxia operates in the
construction industry.

53. In the “E" claimform China N ngxia sought conpensation in the anpunt
of 42,571 Kuwaiti dinars (KWD) and USD 32,076 (total amunt in United
States dollars of USD 179, 379) for |losses related to business transactions
or course of dealing, contract |osses, |oss of tangible property, paynent
or relief to others and interest.

54. The Panel has reclassified elenents of China Ningxia's claimfor the
purposes of this report. The Panel therefore considered the amunt of
KWD 42,571 and USD 32,076 (total anount in United States dollars of

USD 179, 379) for contract |osses, |oss of profits, loss of tangible
property, paynent or relief to others and interest, as foll ows:

Table 5. China Ningxia' s claim

Cl ai m el enent Cl ai m anpunt
(USD)

Contract | osses 121, 148
Loss of profits 10, 381
Loss of tangi ble property 15,774
Payment or relief to others 32,076
I nterest (no amount specified) (--)
Tot al 179, 379

A. Contract | osses

1. Facts and contentions

55. China Ningxia seeks conpensation in the amunt of KW 35,012

(USD 121, 148) for contract |losses allegedly incurred in connection with two
sub-contracts for the supply of |abour to Kuwaiti parties. China Ningxia
asserts that Iraq’ s invasion and occupation of Kuwait interrupted its
performance under these sub-contracts.

56. China Ningxia originally classified the claimfor contract |osses as
“l osses related to business transactions or course of dealing”, but the
| osses are nore appropriately dealt with as contract | osses.
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(a) Sub-contract with Sibwan

57. China Ningxia entered into a sub-contract with Sibwan General Trading
and Contracting Co. of Kuwait (“Sibwan”) on 5 February 1988 to perform
repair work on the facades of houses in the Al-Dahar Housing Area in Kuwait
for the Kuwait National Housing Authority.

58. China Ningxia alleges that as a result of Iraq s invasion and
occupation of Kuwait, work on the construction of the houses could not
continue. China N ngxia alleges that Sibwan paid it KW 14,100. However,
Si bwan did not pay what appears to be the bal ance of the amount owed,

KWD 23,162. China Ningxia alleges that subsequent to and consequent upon
Irag’s invasion and occupation of Kuwait, Sibwan becanme bankrupt.

59. Inits reply to the article 34 notification, China N ngxia stated that
the contract sum and the comencenent dates were not expressed in the
executed sub-contract. However, it stated that work commenced at the tine
the sub-contract was signed. China N ngxia asserted that because of the
conplexity of the project, Sibwan agreed to pay China Ningxia for the

wor ks, as and when China Ningxia conpleted the works.

(b) Sub-contract with Aziz

60. China Ningxia entered into a sub-contract with Aziz Constructions Co.
of Kuwait (“Aziz”) on 12 Septenber 1989 to performrepair works.

61. China Ningxia alleges that it was forced to cease operations as a
result of lraq s invasion and occupation of Kuwait. China Ni ngxia seeks
conpensation in the amount of KWD 11, 850, representing the outstanding
anount which Aziz owes China Ningxia for work perfornmed. China Ningxia
al | eges that subsequent to and consequent upon Iraqg’s invasion and
occupation of Kuwait, Aziz became bankrupt.

62. China Ningxia provided what appears to be the sub-contract with Aziz.
However, the docunent has not been translated. Accordingly, the Panel was
unable to deternmine the contractual terns of payment. 1In its reply to the
article 34 notification, China Ningxia states that the contract sum and the
commencenent dates were not expressed in the signed contract. However, it
stated that work comenced at the tinme the sub-contract was signed. It

al so provided a summary of the invoices it rendered in the amunt of

KWD 26, 429. China N ngxia asserted that because of the conplexity of the
project, Aziz agreed to pay China Ningxia for the works, as and when China
Ni ngxi a conpl eted the works.

2. Analysis and val uation

63. China Ningxia failed to provide a conplete copy of the sub-contract
with Sibwan. It provided a few invoices in support of its claim The | ast
translated invoice which it provided is dated 12 July 1989.
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64. China Ningxia failed to provide a translation of the sub-contract with
Aziz or of the invoices. As such, the Panel was unable to verify that the
work was actually performed or, if so, when the work was perforned

65. This Panel has found that a clainmant nmust provide specific proof that
the failure of a Kuwaiti debtor to pay was a direct result of Iraq’'s

i nvasi on and occupation of Kuwait. To neet this requirenent, a claimnt
nmust denonstrate, for exanple, that a business debtor was rendered unabl e
to pay due to insolvency or bankruptcy caused by the destruction of its
busi ness during Iraq s invasion and occupation of Kuwait, or that the

busi ness debtor was otherwi se entitled to refuse to pay the clainmant.

Chi na Ningxia did not supply such proof.

66. The Panel finds that China Ningxia did not denpnstrate that its | osses
under both sub-contracts were the direct result of Iraqg’ s invasion and

occupation of Kuwait. |In relation to the sub-contract with Sibwan, the
Panel finds that China Ningxia performed the work well before 2 August
1990. In relation to the sub-contract with Aziz, there is insufficient

evi dence of performance of the work

67. Further, China Ningxia failed to denponstrate that the failure of the
Kuwai ti contractors to pay the anpbunts due and owing was a direct result of
Iraq’ s invasion and occupation of Kuwait.

3. Recommendat i on

68. Based on its findings in paragraphs 66-67, supra, the Panel recomends
no conpensation for contract | osses.

B. Loss of profits

1. Facts and contentions

69. China Ningxia seeks conpensation in the anmount of KWD 3, 000

(UsD 10,381) for loss of profits. This represents the value of China
Ni ngxia’s work under its sub-contract with Aziz for repair work on five
flats in Kuwait conmencing on 25 July 1990.

70. China Ningxia originally classified this part of the claimas
“contract |osses”, but the |osses are nore appropriately dealt with as |oss
of profits.

2. Analysis and valuation

71. The requirenents to substantiate a |loss of profits claimhave been
stated by the Panel in paragraphs 16 and 17, supra.

72. In support of its claim China N ngxia provided two internally
generated tables. The first table was not translated. The second table
contained lists of nunmbers without reference to their significance. 1In the

article 34 notification, China Ni ngxia was asked to provide evidence such
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as the contract, audited financial statements, budgets, managenent
accounts, or turnover prepared by or on behalf of China Ningxia. It did
not provide any of this information.

73. The Panel recomends no conpensation as China Ningxia failed to
provi de sufficient evidence to substantiate its |oss of profits claim

3. Recommendat i on

74. The Panel recomends no conpensation for |oss of profits.

C. Loss of tangible property

1. Facts and contentions

75. China Ningxia seeks conpensation in the amunt of KW 4,559
(USD 15,774) for loss of tangible property. The claimis for the alleged
| oss of tangible property in Kuwait purchased from 1988 onwards.

76. China Ningxia alleges that because its enployees had to return to
China on 21 August 1990, all of its property was lost. China Ningxia did
not return to Kuwait after Kuwait’s |iberation

2. Analysis and valuation

77. China Ningxia provided as evidence of its alleged | osses two undated
internally generated “bills of quantity” of the itens that were allegedly
lost as a result of Iraq s invasion and occupation of Kuwait. China

Ni ngxi a stated that the purchase invoices were destroyed during Iraq’ s

i nvasi on and occupation of Kuwait. China Ningxia did not provide any other
evi dence to establish ownership

78. The Panel finds that China N ngxia did not submt evidence which
denonstrated its title to or right to use the assets, and the value and the
presence of the tangible property in Kuwait. The Panel finds that China
Ningxia failed to subnmt sufficient evidence to substantiate its | oss of
tangi bl e property claim

3. Recommendat i on

79. The Panel recomrends no conpensation for |oss of tangible property.

D. Paynent or relief to others

1. Facts and contentions

80. China Ningxia seeks conpensation in the anount of USD 32,076 for
paynment or relief to others. The claimis for the alleged costs of
repatriating 18 of its enployees to China as a result of Iraqg’ s invasion
and occupation of Kuwait (USD 24,876), and paynents to the enployees froma
“l'ife relief fund” (USD 7, 200).
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81. China Ningxia alleges that the cost of repatriating its 18 enpl oyees
anounted to USD 23,976 for airfares and war risk insurance. China Ningxia
alleges that it also incurred costs in the amount of USD 900 on behal f of
its 18 enpl oyees for donmestic travel costs when they returned to China.
China Ningxia further states that upon their return, the 18 enpl oyees were
unable to find work in China. As a result, China N ngxia allegedly paid
each of the 18 enpl oyees the anpunt of USD 400 froma “life relief fund”
for a total amount of USD 7, 200.

2. Analysis and valuation

82. China Ningxia provided as evidence of its alleged | osses an internally
generated list of the personnel who were repatriated to China, including
rel evant identification details. In relation to the Ilife relief fund,

Chi na Ni ngxia al so provi ded docunentation signed by the enpl oyees show ng
that they had received the clained amounts from China Ningxia. China

Ni ngxia did not, however, explain whether it was |legally or contractually
required to pay its enployees these amobunts, in lieu of, for exanple, a
notice period, and would, therefore, have not incurred these costs under
normal circumst ances.

83. Inrelation to the airfares, China Ningxia also provided a certificate
dated 26 April 2000, which certifies that, according to arrangenents put
into place by the Governnment of the People’s Republic of China, Air China
undertook to neet and transport China Ningxia s 18 Chinese enployees from
Kuwait to China after Iraq’ s invasion and occupation of Kuwait. However,
Chi na Ningxia did not provide any evidence of proof of payment in support
of this |loss el enent.

84. China Ningxia provided no evidence in relation to the donestic trave
costs.

85. The Panel finds that, in relation to the airfares, the war risk
i nsurance and the donestic travel costs, China Ningxia did not provide
proof of paynent. The Panel therefore recomends no conpensation

86. Inrelation to the life relief fund, the Panel finds that China

Ni ngxia failed to denonstrate that this alleged | oss was suffered as a
direct result of Iraq s invasion and occupation of Kuwait. Accordingly,
t he Panel reconmends no conpensati on.

3. Recommendat i on

87. The Panel recomends no conpensation for paynent or relief to others.
E. Interest

88. As the Panel recommends no conpensation, there is no need for the
Panel to determ ne the date of |oss fromwhich interest would accrue.
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F. Recommendation for China Ningxia

Tabl e 6. Reconmended conpensation for China N ngxia

Cl ai m el enent Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Contract | osses 121, 148 ni

Loss of profits 10, 381 ni

Loss of tangible 15,774 nil

property

Payment or relief to 32,076 ni

ot hers

I nterest (no anmount (--) ni

speci fied)

Tot al 179, 379 ni |

89. Based on its findings regarding China Ningxia's claim the Pane
recommends no conpensati on



S/ AC. 26/ 2001/ 3
Page 24

\ THE ARAB CONTRACTORS “OSMAN AHMED OSMAN & CO.”

90. The Arab Contractors “Osman Ahned Gsnan & Co.” (“Osnman”) is an joint
stock public corporation organised according to the |aws of Egypt. Osman
operates as a contractor.

91. Osman did not file an “E” claimform Osman originally filed an
undat ed menorandum in which it sought conpensation in the amount of

KWD 2, 209, 636 (USD 7,582,359) for |osses associated with an arbitral award,
financing charges and financial |osses.

92. In the article 15 notification, the secretariat requested Gsman to
provide an “E” claimform On 30 March 1999, the Conmm ssion received an
“E"” claimformdated 31 March 1997, in which Osman sought conpensation in
United States dollars, not Kuwaiti dinars as previously, in the anount of
USD 14,508, 425. GCsnan clainmed for | oss of tangible property and ot her

| osses, including a new claimfor interest in the amunt of USD 6, 926, 066
on the loss elements which it had clainmed previously.

93. The Panel has only considered those | osses contained in the origina
claim except where such | osses have been withdrawn or reduced by Osman.
The Panel considers the original claimanmunt to be that contained in the
undat ed nenorandum and not the “E” claimform Although the “E’" claim
formis dated 31 March 1997, it was received by the Comr ssion two years
later, well after the date permitted for filing supplements (see paragraph
8, supra).

94. The Panel has reclassified sone elenments of Osman’s | osses for the
purposes of this report. The Panel therefore considered the anmount of
KWD 2, 209,636 (USD 7,582,359) for |oss of tangible property, financia

| osses and other | osses, as follows:

Table 7. GCsman’'s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Loss of tangi ble property 543,034

Fi nanci al | osses 2,475, 434

O her | osses 4,563, 891

Tot al 7,582, 359

A. Loss of tangible property

1. Facts and contentions

95. Osman seeks conpensation in the amunt of KW 158, 250 (USD 543, 034)
for loss of tangible property in Kuwait. The claimis for the alleged |oss
of docunents and cash, which were stored in the conpany safe; the contents
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of CGsman’s stores, offices and enpl oyees’ residences; and damage to
vehi cl es and equi pment which were on site in Kuwait. It is not clear what
contracts Osman was carrying out at the time of Iraq s invasion and
occupation of Kuwait |eading to the presence of the itens of tangible
property in Kuwait. The Panel notes a reference in a guarantee which OGsman
relies upon in its claimfor financial |osses in paragraphs 102-108, infra,
to a contract with the Mnistry of Defence of Kuwait (the “Mnistry”).

96. Osman alleges that as a result of Iraq’ s invasion and occupati on of
Kuwait, its tangi ble property was either destroyed or |ooted. GOsnan

mai ntains that it was not possible to protect, renove or relocate the
property because of the evacuation of its enpl oyees.

97. Osmmn originally classified the claimfor |oss of and damage to itens
and docunents as “financial |osses”, but the claimis nore appropriately
classified as a claimfor tangible property | osses.

2. Analysis and valuation

98. Osnmmn provided as evidence of its alleged | osses a copy of its letter
dated 2 February 1993 to the Egyptian Mnistry of Foreign Affairs attaching
a copy of the inventory of Osman’s property at its branch stores in Kuwait.
Osman stated that the inventory was prepared on 9 April 1988. Osman

provi ded no i nvoices or other independent docunentation in support of the
all eged losses. It provided no information as to how the property was | ost
or danmged, or how the alleged loss was linked to Iraq’' s invasion and
occupation of Kuwait.

99. Inits reply to the article 34 notification, Osman provi ded copi es of
the conpany’s bal ance sheets for the periods ending 30 June 1989 and

30 June 1990. The only fixed assets with a value on the bal ance sheet were
“means of transport”. The ampunts stated on the bal ance sheets do not
correspond with the amounts detailed in Osman’s undated nmenorandum

100. The Panel finds that Osman failed to provide sufficient evidence which
denonstrated its title to or right to use the assets, and the value and the
presence of the tangible property in Kuwait.

3. Recommendat i on

101. The Panel recommends no conpensation for |oss of tangible property.

B. Financial |osses

1. Facts and contentions

102. CGsman seeks conpensation in the amount of KWD 721,386 (USD 2, 475, 434)
for financial |osses. The |osses represent financing charges allegedly

i ncurred between 2 August 1990 and Novenber 1992 on three |letters of
guarantee in connection with contracts entered into with the Mnistry.
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103. Csman all eges that the guarantees should have been cancelled after it
conpleted its contractual obligations to the Mnistry. Osman did not state
when these obligations were conpleted. However, according to Osman, the
guar antees were not cancel |l ed because Kuwait’'s banki ng system was di srupted
by Iraq’ s invasion and occupati on of Kuwait.

104. OGsman originally classified the claimfor financial |osses as
“financi ng charges”, but they are nore appropriately classified as
financi al |osses.

2. Analysis and val uation

105. As evidence of its alleged | osses in respect of the guarantees, Osman
provided a letter dated 9 Septenber 1989 fromthe Al -Ahli Bank of Kuwait to
OGsman, stating that the bal ance of a guarantee provided by the bank and
“credited” to CGsnan was still enforceable. Osman also provided a letter
dated 19 Septenber 1989 fromthe Mnistry to the Al -Ahli Bank requesting
the bank to extend the value of the guarantee for a period of three nonths
comenci ng on 25 Septenber 1989.

106. The evi dence provided indicates that Osman concl uded work under the
contracts well before 2 August 1990. Osman provided no explanation as to
why the letters of guarantee were outstanding as of 2 August 1990. Nor did
OGsman provide any evidence of a connection between financing charges
incurred after this date pursuant to the letters of guarantee and lIraq’ s

i nvasi on and occupation of Kuwait. Finally, Osman did not provide evidence
of the financing charges that it allegedly incurred.

107. The Panel finds that Osman did not submit sufficient evidence to
support its claimfor alleged financial |osses. Moreover, Osnman failed to
denmonstrate that the alleged | osses were suffered as a direct result of
Irag’s invasion and occupation of Kuwait.

3. Recommendat i on

108. The Panel recommends no conpensation for financial |osses.
C. Oher |osses

1. Facts and contentions

109. GCsman seeks conpensation in the ambunt of KWD 1, 330, 000

(UsSD 4,563,891) for other |losses. The claimis for the interest on an
arbitral award dated 17 June 1989 in favour of Osman against the Mnistry.
Csnman states that it was unable to enforce the award until 5 March 1992.

110. CGsman entered into three contracts with the Mnistry between 1978 and
1983 for the construction of barracks. There was a di spute between the
parti es about Osman’s all eged delays in conpleting the work, which resulted
in the Mnistry’s refusal to pay Osman. |In 1983, Osnman commenced
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proceedi ngs against the Mnistry, in the total anpunt of KW 16, 248, 708,
before the “Board of Arbitration” of Kuwait. On 17 June 1989, the Board of
Arbitration issued an award in favour of Osman. The value of the award was
KWD 7,000,000, along with the rel ease of a bank guarantee val ued at

KWD 349, 177. In a judgnent dated 16 April 1990, the Plenary Court of
Justice of Kuwait rejected an appeal by the Mnistry.

111. CGsman alleges that it was in the process of securing the necessary
docunentation to enable it to enforce the award when Iraq’ s invasion and
occupation of Kuwait intervened. GCsnan alleges that Iraqg’'s invasion and
occupation of Kuwait prevented it fromenforcing the award agai nst the
Mnistry until 5 March 1992. The Mnistry refused to pay interest on the
award between 2 August 1990 and 5 March 1992. Gsman, therefore, seeks
conpensation for this interest.

112. CGsman originally classified the claimfor interest on the award as
| osses associated with an award, but it is nore appropriately classified as
ot her | osses.

2. Analysis and valuation

113. As evidence of its alleged | osses, Osnman provi ded copies of the award
of 17 June 1989, the judgment of the Plenary Court of Justice dated 16
April 1990 and a letter dated 5 May 1990 fromthe Mnistry of Justice of
Kuwait confirming the rejection of the Mnistry’'s appeal

114. The debts which are the subject of the arbitral award arose in 1983.
The Board of Arbitration made its award in June 1989 and the Pl enary Court
rejected the Mnistry’s appeal on 16 April 1990. The tim ng of these
events indicates that Gsman's alleged inability to obtain paynent of the
award itself until 1992 was not a direct result of Iraq s invasion and
occupation of Kuwait. Rather, the delay was due to |l egal processes in
Kuwait between 1983 and 1990. Osman failed to explain the delays in the
litigation between 1983 and 1989/ 1990. Further, Osman did not provide
sufficient evidence of its assertion that the reason for its inability to
enforce the award foll owing the judgnment of 16 April 1990 prior to lraq' s
i nvasi on and occupation of Kuwait was its endeavour to secure the necessary
docunent ati on.

115. In any event, the Panel also notes that in its reply to the article 34
notification regarding the issue of why the Mnistry did not pay interest
to Csman on the award, Osman stated that the Mnistry had asserted that the
delay in inplementing paynent of the award and associ ated interest was due
to lraq’ s invasion and occupation of Kuwait. Further, the Mnistry asked
Osman to agree to the enforcenent of the judgnent of 16 April 1990 without
paynment of the interest which accrued between 16 April 1990 and 5 March
1992, in order to avoid delay in receipt of the principal anount of the
award. Osman accepted this proposal. The Panel finds that Osman nmade a
commerci al decision not to insist on paynent of the interest by the
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Mnistry in order to secure tinely paynent of the principal anpunt of the

awar d.

116. Utimately, however, the Panel finds that Osman failed to provide

evi dence of why it was unable to enforce the award of 17 June 1989 or the
judgment of 16 April 1990 prior to Iraq s invasion and occupation of
Kuwait, thereby failing to establish the requisite causal connection
between Osman’s loss and Iraq’ s invasion and occupation of Kuwait.

3. Recommendat i on

117. The Panel recomends no conpensation for other |osses.

D. Recommendation for Osnman

Tabl e 8. Recomended conpensation for Osnan

Cl ai m el enent Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Loss of tangible 543, 034 nil

property

Fi nanci al | osses 2,475, 434 ni |

O her | osses 4,563, 891 ni

Tot al 7,582, 359 nil

118. Based on its findings regarding Osman’s claim the Panel recomends no
conmpensati on.
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Vil. CAMPENON BERNARD

119. Canpenon Bernard, fornerly known as Canpenon Bernard SGE (“Canpenon”),
is a partnership with legal personality (“société en nomcollectif”)

organi sed according to the |aws of France, operating in the construction

i ndustry.

120. In the “E" claimform Canpenon sought conpensation in the amunt of
KW 2,532,314 (USD 8, 762,478) for other |osses. The Panel reclassified the
claimfor other losses as financial |osses, interest and cl ai m preparation
costs for the purposes of this report, as follows:

Tabl e 9. Canpenon’s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Fi nanci al | osses 7, 000, 000

I nt er est 1,762,478

Cl ai m preparation costs (no (--)

anount specified)

Tot al 8,762,478

121. Canpenon stated that it has received conpensation in the anmobunt of
USD 1, 201,781 from Credit Agricole |Indosuez (“lndosuez”), a French bank

I ndosuez was involved in the transaction which Canpenon alleges led to

| osses giving rise to its claimbefore the Comm ssion. The payment of
conpensati on was nmade followi ng arbitrati on proceedi ngs between Canpenon’s
parent conpany and | ndosuez. Canpenon did not take this paynment into
account in its calculation of the total anpbunt of its claimbefore the
Conmi ssi on.

A. Financial |osses

1. Facts and contentions

122. Canpenon seeks conpensation in the anpunt of KW 2,022, 958

(UsD 7, 000,000) for financial |osses. The |osses were allegedly incurred
in connection with a contract to construct the Jahra Ghazali Mt orway
Project in Kuwait (the “Project”). Canpenon alleged that it borrowed
Kuwai ti dinar funds in order to finance the Project. It further alleged
that in an attenpt to repay the nonies in 1990, Canpenon’s parent conpany,
then called Soci été Générale d' Entreprises (“SGE"), “unknowi ngly and in
good faith” purchased Kuwaiti dinars which had been stolen from Kuwait by
the Iraqi forces. The creditor refused to accept the Kuwaiti dinars which
were tendered on the basis that they were stolen. Canpenon seeks
conpensation for the value of these Kuwaiti dinars.
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123. A chronol ogy of the principal events giving rise to Canpenon’s claim
fol |l ows.

(a) Financing of the Project

124. Canpenon alleged that it obtained financing for the Project fromthe
Nat i onal Bank of Kuwait (the “NBK") in the anpunt of KWD 16, 500, 000.
Canpenon states that repaynent of KWD 11, 000, 000 of the borrowed funds was
due on 16 August 1990. Repaynent of the bal ance, KW 5,500, 000, was due on
26 May 1992. An inportant termof the | oan agreenents required Canpenon to
repay the loan in Kuwaiti dinars only.

(b) Consequences of Iraq’'s invasion and occupation of Kuwait for the

Kuwai ti nonetary system

125. After lraq s invasion of Kuwait, there was considerable confusion in
the financial markets about the ability of Kuwait’'s primary financia
institutions such as the NBK to operate, including their ability to accept
repaynents of |oans.

126. Canpenon all eged that on 1 October 1990, the London office of the NBK
confirmed that branch offices of the NBK outside of Kuwait were authorised
during the period of lIraq s invasion and occupation of Kuwait to di scharge
international obligations owing to the NBK. It appears fromthe

i nformati on provi ded by Canpenon that it was not until this point that
Canpenon and SGE commenced their efforts to obtain Kuwaiti dinars to repay
the NBK. It also appears to the Panel that the NBK advi sed Canpenon that
it was prepared to accept early repaynent of the nonies which were not due
until 1992.

(c) Response of Kuwaiti authorities to theft of notes

127. On 7 October 1990, the Amir of Kuwait issued Decree Law No. 2A of 1990
(the “Decree”), wherein he announced Kuwait’s intention to ‘denpnetise
certain Kuwaiti dinar notes in view of the fact that Iraqgi occupying forces
had stol en those bank notes fromthe vaults of the Central Bank of Kuwait
(the “CBK”) and placed theminto circulation. The Amr declared that the
CBK was not bound to honour such notes. To inplenent the Decree, the Amr
directed the Mnister of Finance of Kuwait to determ ne those seria

nunbers and denoni nati ons of Kuwaiti dinar bank notes which were considered
to have been stol en, based on information supplied by the Governor of the
CBK. In response to the Decree, the Acting M nister of Finance of Kuwait

i ssued M nisterial Resolution No. 1A/90 on 7 Cctober 1990 (the “First
Resolution”). The First Resolution identified the serial numbers of

KWD 20, 10 and 5 notes as having been stolen by the Iraqi forces. The
First Resolution also indicated that the Kuwaiti dinar notes listed would
not be honoured for paynent. This consequence was commonly referred to as
‘denpnetisation’ and stol en notes consequently not honoured as ‘denobnetised
notes’ .



S/ AC. 26/ 2001/ 3
Page 31

128. Canpenon all eged that the First Resolution did not provide any notice
with respect to Kuwaiti dinar notes of other denom nations, including one

di nar notes.

(d) SGE' s purchase of Kuwaiti dinar notes

129. In Novenber 1990, SGE purchased approxi mately 16,500, 000 Kuwaiti
dinars froma nunber of sellers in order to satisfy Canpenon’s obligations
to the NBK. The dinars were denom nated in 20, 10, 5, 1, % and Y di nar
bank notes. An anmount of KWD 3,000,000 in one Kuwaiti dinar notes was
purchased from the Geneva branch of Indosuez. Canpenon’s claimconcerns
the di nars purchased from I ndosuez.

130. The transaction leading to the purchase from I ndosuez was initiated
when SGE, | ndosuez and several conpanies incorporated in the United Ki ngdom
signed a series of agreenents for the purchase of Kuwaiti dinars (the
“Purchase Agreenents”) in November 1990. Each of the agreenments contained
a simlar warranty clause in the follow ng terns:

“The Supplier of the Kuwait Dinar [sic] has warranted to

[l ndosuez]...that all of the Kuwaiti Dinars which will be offered for
sal e pursuant to this sale agreement were valid |l egal tender in the

Ki ngdom of Kuwait prior to the invasion of such country by the Republic
of Irag in August 1990, and in particular warrants that none of the
Kuwai ti Dinars bear serial nunbers relating to currency notes which have
been di sowned by the Kuwaiti Governnment-in-exile all as nore fully set
forth in Exhibit Two to this Agreenent”

131. One of the conpanies incorporated in the United Kingdom agreed to act
as internediary and purchase the notes from I ndosuez and then resell them
to SGE through intermediaries. SGE and one of the other intermediaries
guaranteed the conpany’s obligations pursuant to a Security Agreenent.

132. The Purchase Agreenents included an exhibit that listed the Kuwaiti

di nars whi ch had been denonetised by the Kuwaiti Government-in-exile. In
particular, the exhibit identified the series of 10, 20, and 50 di nar notes
whi ch had been denpnetised by the Kuwaiti Government in the First

Resol ution. The Panel observes that in fact, the series of 50 dinar notes
actually referred to five dinar notes.

133. The transaction at issue before the Panel is the delivery on 27
Novenber 1990 of notes in the ampunt of 3,000,000 dinars to Canpenon at the
Geneva office of Indosuez. All of the dinars were in the form of one dinar
notes. Canpenon/ SCE appear to have purchased the notes at this tine.
Canpenon did not state what price it paid for the notes.

134. Canpenon conceded that it was aware of the Decree and the First
Resol ution of 7 October 1990 and as such, Canpenon/ SGE made every effort to
ensure that 20, 10 and 5 Kuwaiti dinar notes purchased in Novenber 1990
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were not anong those identified in the First Resolution. Canpenon further
stated that, with the assistance of |Indosuez, it checked w th nunerous
Kuwai ti governmental sources and European central and private banking
sources to ensure that no denpnetisation had been announced with respect to
smal | er denoni nation notes.

135. Accordingly, Canpenon stated that it and SGE believed in good faith
that the anpunt of KWD 3, 000,000 in one dinar notes, which Canpenon/ SGE
pur chased on 27 Novenber, were valid notes.

(e) The Second Resol ution

136. On 28 November 1990, the acting Mnister of Finance of Kuwait issued a
second Mnisterial Resolution (the “Second Resolution”). The Second
Resolution identified a series of one Kuwaiti dinar notes as having been
stolen by the Iraqi forces, which included a | arge proportion of the notes
pur chased by Canpenon/ SGE on 27 Novenber 1990. Canpenon said it did not
become aware of the Second Resolution until md-April 1991

(f) Canpenon’s attenpt to repay | oan

137. Canpenon tendered the anpbunt of approximately KWD 16, 500,000 to the
NBK i n London in Decenber 1990. The NBK refused to accept the paynent.

138. Canpenon alleged that by a letter dated 7 January 1991, the NBK

i nformed Canpenon that the CBK had denied the NBK the authority to accept
the currency tendered to the NBK by Canpenon. |t appears that the NBK and
the CBK considered that sonme or all of the Kuwaiti notes tendered to the
NBK wer e stol en.

139. In March 1991, the Kuwaiti Governnment enacted an exchange program for
its old currency which was publicised in an announcenent by the CBK. Al
old Kuwaiti dinars were turned into the CBK in exchange for newy issued
Kuwai ti dinars. The old Kuwaiti dinars, which were identified by the CBK
as stolen, were cancelled. Canpenon alleged that the announcenent referred
to a “decree” and that this decree listed, for the first tinme, seria
nunbers for cancelled one dinar notes. The Panel has reviewed the
announcenent and concl udes that the decree referred to is the Second
Resol uti on.

140. Canpenon transferred the Kuwaiti dinar notes it was holding to the
Bank of Kuwait and the M ddle East, a subsidiary of the NBK, for tender to
the NBK. Canpenon alleged that following the liberation of Kuwait, the NBK
accepted KWD 14,608,717 of the tendered notes but inforned Canpenon that
notes in the amount of KWD 2,024,779 were cancel |l ed because they were anong
those notes denonetised by the Kuwaiti authorities. KW 2,022,958 of the
amount of KWD 2,024,779 was denom nated in cancelled one dinar notes.
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(g) Legal proceedi ngs between Canpenon and the NBK

141. Canpenon all eged that the NBK refused to accept the cancell ed Kuwaiti
one dinar notes in paynent for its debt. As such, if the NBK s stance was
correct, the dempnetised Kuwaiti dinars totalling KW 2,022,958 were
rendered worthl ess. Canpenon brought proceedi ngs against the NBK in the
Tri bunal de Conmerce de Paris in September 1992. In those proceedings,
Canpenon sought an order conpelling the NBK to accept the denpnetised
Kuwai ti dinars. The NBK brought parallel litigation in Kuwait agai nst SCE
in Cctober 1992 seeking paynent of the outstandi ng anount.

142. The parties settled their respective proceedi ngs pursuant to an

Anmi cabl e Settlenment dated 5 Decenber 1994. The principal termof this
docunent was SGE's agreenent to pay to the NBK the ampbunt of USD 7, 000, 000
representing the outstandi ng amount due to the NBK. This figure was agreed
to represent the United States dollar equivalent of KW 2,022, 958.

(h) Arbitral proceedi ngs between SGE and | ndosuez

143. SCGE then sought to recover its alleged | osses by comenci ng an
arbitral proceedi ng agai nst I ndosuez before a tribunal of the ICC
International Court of Arbitration in 1996 (the “I1CC Tribunal ).

144. SCGE al |l eged before the Tribunal that virtually all of the one dinar
notes that it purchased and which the NBK refused to accept were part of
the delivery fromlndosuez on 27 Novenber 1990. SGE alleged that I|ndosuez
was responsi ble for having supplied stolen notes and, as a result, sought
damages for breach of contract.

145. The I CC Tri bunal nade an award in 1998 in which it ordered Indosuez to
pay SGE the anobunt of USD 1, 000,000 plus interest at 5 per cent per annum
for the breach of contract by Indosuez. |t appears that |ndosuez paid
Canpenon this anount of the award (USD 1,201, 781). Canpenon did not take
this paynent into account in the calculation of the total amount of its
claim before the Commi ssion

2. Analysis and val uation

146. As evidence of its alleged | osses, Canpenon provided, inter alia, the
foll owi ng docunents: copies of the | oan agreements between itself and the
NBK; correspondence with NBK; correspondence with the British Bankers’
Associ ation; the Decree; the First Resolution; the Ami cable Settlenent; the
award of the I1CC Tribunal; the Security Agreenent; the Purchase Agreenents;
and confirmation of receipt fromlIndosuez of the quantity and authenticity
of bank notes.

147. In the article 34 notification, Canpenon was asked to provide al
correspondence or notes of dealings between Canpenon and | ndosuez during

t he key period between October and Decenber 1990. Canpenon did not provide
all of the information requested. It did provide evidence confirmng the
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delivery date of the denpnetised notes. It did not provide sufficient
evi dence to assess the actual purchase price of the denpnetised notes which
SCGE purchased.

148. The Panel finds that there is substantial general evidence of theft of
Kuwai ti dinars fromthe CBK, and substantial evidence specific to this
claim to establish that the Kuwaiti dinars for which Canpenon seeks
conpensation were stolen by the Iraqi forces fromthe CBK

149. Neverthel ess, the fact that the stolen currency was ultimately

pur chased by Canpenon/ SGE does not mean that the loss is directly related
to Iraq’ s invasion and occupation of Kuwait. |[|ndeed, the Panel finds that
the loss is not a direct loss, for the follow ng reasons.

150. Firstly, the Panel finds it significant that the denpnetised notes
were purchased through a | engthy chain of sales and purchases, including
the invol vemrent of several intermediaries, following the theft of the notes
fromKuwait. Once |Indosuez expressed its interest (on behalf of SGE) in
purchasing the relevant Kuwaiti dinars, the dinars were sold and
transported to a bank in Switzerland. Follow ng the purchase and sal e of
the Kuwaiti dinars by a nunber of other entities, the final purchaser
(i.e., SCGE) was a French conpany.

151. Secondly, SGE s purchase of the notes appears to have occurred a
significant period of time after the theft of the Kuwaiti dinars, and in
particular, well after the financial comunity becane aware generally of
the large-scale theft of Kuwaiti dinars by the Iraqi forces.

152. Finally, SGE, a large nmulti-national conpany, acting on behal f of
Canmpenon, willingly purchased the notes in Switzerland. The |oss could
only have occurred as a result of SGE s independent decision to purchase a
| arge sum of Kuwaiti dinars at a tinme when there was a substantial genera
risk for any purchaser. This is reinforced by the restricted terns of the
warranty given by each seller in the Purchase Agreenents.

153. The Panel acknow edges that while the NBK s insistence on paynent in
Kuwai ti dinars at a tinme when the currency was in short supply placed SGE
inadifficult position, the entire transaction was inherently risky. The
Panel finds that SCE shoul d have been aware of the risk in buying the notes
at a tine when it knew, on the basis of the First Resolution and as a
result of its enquiries of relevant governnental and banki ng agencies, that
there had been a wi despread theft of Kuwaiti dinars from Kuwait. Moreover,
the arrival of the notes in Switzerland was considerably renmoved in tineg,

pl ace and circunstances fromthe theft of the notes in Kuwait.

154. The Panel consequently finds that Canpenon failed to establish that
its | osses were directly caused by lraq s invasion and occupati on of
Kuwai t .
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155. The Panel records the fact that Canpenon did not advise the Panel as
to the purchase price paid by SGE for the denpnetised notes. It has not
been possible to establish the price fromthe Iinited evidence provided.
It is therefore possible that the conpensation received from I ndosuez
represents the entire anount of SCE's (and therefore Canpenon’s) | oss.

3. Recommendat i on

156. The Panel recommends no conpensation for financial |osses.
B. Interest

157. As the Panel reconmends no conpensation for financial |osses, there is
no need for the Panel to determ ne the date of |loss fromwhich interest
woul d accrue.

C. Caimpreparation costs

158. Canpenon seeks conpensation for “reasonable attorney fees”. 1In a
letter dated 6 May 1998, the Panel was notified by the Executive Secretary
of the Conmi ssion that the Governing Council intends to resolve the issue

of claimpreparation costs at a future date. Accordingly, the Panel takes
no action with respect to the claimby Canpenon for such costs.

D. Recommendation for Canpenon

Tabl e 10. Recommended conpensati on for Canpenon

Cl ai m el enent Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Fi nanci al | osses 7, 000, 000 ni |
I nt er est 1,762,478 ni
Cl ai m preparation costs (--) ni

(no anount specified)

Tot al 8, 762, 478 ni |

159. Based on its findings regarding Canpenon’s claim the Panel reconmends
no conpensation.
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VI 1. BRUCKNER GRUNDBAU GVBH

160. Brickner Grundbau GnbH (“Brickner”) is a corporation organised
according to the laws of Germany operating in the construction industry.

161. In the “E’ claimform Brickner sought conpensation in the anmount of
KWD 1, 144,742 (USD 3, 961, 045) for contract |osses and | oss of tangible
property. These |oss elenents do not correspond with the | oss el enents
contained in a docunent attached to the “E” claimform which sets out a
val uation of Bruckner’s |osses (the “valuation sheet”). The Panel notes
that Brickner’'s claimsuffers from substantial formal deficiencies,
including an insufficiently detailed Statenent of C aimand vol um nous
untransl ated docunents. These deficiencies made it difficult to assess the
nature of the claimand the evidence provided in support of the claim

162. Brickner has received conpensation from Hernes Kreditversicherungs—AG
the German export credit insurance corporation, in the anount of

3,284, 468 Deutsche Mark (DEM. However, it does not appear that Brickner
has reduced its claimto reflect this conpensation

163. On the basis of the information provided, the Panel has reclassified
el ements of Bruckner’s claimfor the purposes of this report. The Pane

t herefore considered the amount of KWD 1, 144,742 (USD 3, 961, 045) for
contract | osses, |oss of tangible property, paynent or relief to others,
financial |osses, other | osses and interest, as foll ows:

Tabl e 11. Brickner’'s claim

Cl ai m el enent Cl ai m anount
( USD)

Contract | osses 157, 786
Loss of tangi ble property 2,127,705
Payment or relief to others 112, 292
Fi nanci al | osses 688, 982
O her | osses 280, 301
I nt er est 593, 979
Tot al 3,961, 045

A. Contract | osses

1. Facts and contentions

164. Brickner seeks conpensation in the anount of KWD 45,600 (USD 157, 786)
for contract |osses allegedly incurred in connection with renedial work
relating to two contracts, RA/ 157 and RA/ 207, which were contracts for the
construction of notorways in Kuwait. Brickner was engaged as a sub-
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contractor to Hyundai Engi neering and Construction Limted (“Hyundai”), a
Korean contractor. Bruckner states that it was carrying out works for
Hyundai at the tine of Iraqg’ s invasion and occupation of Kuwait. It is not
cl ear when Brickner perforned the work for which it seeks conpensati on

al t hough Bruckner referred without explanation to a period between Apri

and Septenber 1992, prior to entering into a new sub-contract w th Hyundai

165. Brickner did not explain the nature of the renedial works. Further,
Brickner did not denonstrate that it was required to performthe works or
explain why it was not paid for such works.

166. Brickner originally classified the claimfor contract |losses inits
val uation sheet as “remedial works”, but the | osses are nore appropriately
classified as contract |osses.

2. Analysis and val uation

167. Brickner provided as evidence of its alleged |losses a copy of a sub-
contract with Hyundai dated 29 Novenber 1992. The sub-contract relates to
contract RA/410, a contract for the construction of a motorway in Kuwait.
Bruckner failed to explain the connection of this sub-contract to contracts
RA/ 157 and RA/ 207, although m nutes of neetings between representatives of
Br uckner and Hyundai in August 1992 provided by Brickner indicate that
contract RA/410 repl aced contracts RA/ 157 and RA/207. Brickner also

provi ded copies of “statements of cost” from 2 August 1990 to 30 Septenber
1992 and various invoices. Al of the statenents and i nvoices provi ded by
Brickner are dated subsequent to 2 March 1991.

168. The Panel finds that Brickner did not denonstrate that its | osses were
the direct result of Iraq’ s invasion and occupation of Kuwait, by, for
exanpl e, denonstrating that the failure of Hyundai to pay the ampunts due
and owi ng was attributable to Hyundai being rendered insolvent or
liquidated as a direct result of Iraq s invasion and occupation of Kuwait,
or that Hyundai was otherwise entitled to refuse to pay Brickner

3. Recommendat i on

169. The Panel recommends no conpensation for contract | osses.

B. Loss of tangi ble property

1. Facts and contentions

170. Briuckner seeks conpensation in the anount of KWD 614, 907
(UsD 2, 127,705) for loss of tangible property. The claimis for the
al | eged | oss of equipnment, spare parts and material s.

171. Briuckner alleges that its equi pment, plant and materials in Kuwait
wer e damaged, | ost and destroyed. However, Brickner failed to provide any
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detail with respect to the facts and circunstances surroundi ng the alleged
| osses.

172. Brickner originally classified the claimfor tangible property |osses
inits valuation sheet as “val ues of main equi pment/spares and naterials
being lost”, but the | osses are nore appropriately classified as tangible
property | osses.

2. Analysis and val uation

173. Brickner provided as evidence of its alleged |oss of equipnment two
schedul es, which related to each of contracts RA/ 157 and RA/ 207
respectively. These docunents were generated specifically for the claim
subm ssion. In relation to its alleged |loss of spare parts and naterials,
Brickner cal cul ated the value of the spare parts and materials by taking
its inventory as at 31 Decenber 1989 and adding the spare parts and
mat eri al s shipped into or purchased in Kuwait to provide a total figure as
of 2 August 1990. Brickner provided conputer printouts dated 12 January
1990 in support of the inventory figures. However, the printouts are in
German and no translation was subnitted.

174. The Panel finds that Brickner failed to provide sufficient evidence
whi ch denonstrated its title to or right to use the assets. The Pane
further finds that Bruckner failed to explain howits alleged | osses were
the direct result of Iraq’ s invasion and occupation of Kuwait.

3. Recommendat i on

175. The Panel recomends no conpensation for |oss of tangible property.

C. Paynent or relief to others

1. Facts and contentions

176. Brickner seeks conpensation in the anount of KWD 32,452 (USD 112, 292)
for payment or relief to others. The claimis for the alleged cost of
repatriating staff who were held hostage and detained in Irag for severa
nont hs.

177. Brickner did not provide any other details regarding its alleged | oss.

178. Bruckner originally classified the claimfor paynent or relief to
others in its valuation sheet as “salary costs during hostage period”, but
the | osses are nore appropriately classified as paynment or relief to

ot hers.

2. Analysis and valuation

179. Brickner did not provide any transl ated evidence regarding its alleged
| oss.
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180. The Panel finds that Brickner failed to provide sufficient information
and evidence to substantiate its claim

3. Recommendat i on

181. The Panel recomends no conpensation for paynent or relief to others.

D. Financial |osses

1. Facts and contentions

182. Brickner seeks conpensation in the anpunt of KWD 199, 116
(USD 688,982) for financial |osses in connection with interest on the late
paynment of contractual amounts, interest on bl ocked funds, and bank charges
for contractual bonds relating to contracts RA/ 157 and RA/ 207.

2. Analysis and val uation

(a) Interest on |ate paynent and bl ocked funds

183. Bruckner seeks conpensation in the amount of KWD 195,134 for interest
on nonies owed to it by Hyundai and on funds bl ocked in bank accounts in
Kuwai t and of fshore.

184. In support of its claimfor interest on |ate paynent, Bruckner

provi ded sone evidence that it was owed contractual amunts by Hyundai as
at August 1992. However, it provided no evidence of the dates of
performance of the work to which the debts relate. It also failed to
explain or substantiate the 12 per cent rate of interest that it used to
calcul ate the claim

185. In relation to the claimfor interest on the bl ocked funds in Kuwait,
Bruckner provided evidence of its account bal ance as of 31 July 1990.
However, it failed to explain when the funds were released and it did not
substantiate the 12 per cent interest rate that the calculation is based
upon. Briuckner did not explain why it did not receive interest subsequent
to the liberation of Kuwait.

186. In relation to the claimfor interest on bl ocked funds held of fshore,
Brickner provided evidence of a deposit nade on 31 July 1990 and sone
untransl at ed evi dence which shows the subsequent rel ease of these funds.
However, Brickner did not provide evidence to substantiate the 12 per cent
rate of interest used to calculate its claim

(b) Bonds and guarant ees

187. Briuckner seeks conpensation in the anmobunt of KWD 3,982 in relation to
charges arising out of performance bonds and advance paynment guarantees for
contracts RA/ 157 (KWD 1,537) and RA/ 207 (KWD 2, 445).
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188. An internally produced docunent indicates that the performnce bond
relating to contract RA/157 was valid for the period 2 August 1990 to 25
February 1992. The outstanding charges in relation to this performance
bond are KWD 1,211. The outstandi ng charges for the advance paynent
guarantee for the sane contract and for the same period are KW 326.

189. The same docunent indicates that the performance bond relating to
contract RA/207 was valid for the period 2 August 1990 to 24 January 1992.
The outstanding charges in relation to this performnce bond are KW 1, 573.
The outstanding charges for the advance paynent guarantee for the sane
contract for the period 2 August 1990 to 25 February 1992 are KWD 872.

190. Briuckner did not provide translated evidence regarding its all eged
| osses, such as evidence of paynment of the charges.

191. The Panel finds that Brickner did not subnit sufficient evidence to
support its claimfor financial |osses. 1In any event, the alleged | osses
relating to contracts RA/ 157 and RA/ 207 are not conpensabl e because the
Panel has determ ned in paragraph 168, supra, that Brickner failed to
establish that the underlying contract | osses which gave rise to the
financial |osses alleged were the direct result of Iraq s invasion and
occupation of Kuwait.

3. Recommendat i on

192. Based on its findings in paragraph 191, supra, the Panel recomends no
conpensation for financial |osses.

E. Oher |osses

1. Facts and contentions

193. Brickner seeks conpensation in the anount of KWD 81,007 (USD 280, 301)
for other |osses, including “mscell aneous sundry costs”, allegedly
incurred in relation to the RA/157 and RA/ 207 contracts. Brickner seeks
conpensation for costs incurred during the period 2 August 1990 to 30
Sept enber 1991.

2. Analysis and valuation

194. Brickner provided as evidence of its alleged |osses a statenent of
costs incurred from August 1990 to September 1992 for each contract. Apart
fromthe initial period, the costs are split between wages, salaries,

buil ding materials, plant and equi pnment, sub-contractor costs and
addi ti onal overhead costs. Brickner also provided detail ed backing
schedul es and copy informati on which can be partially linked to the
statenments of costs. Not all of the ampbunts clainmed are clear, as the
detail ed informati on has not been cross-referenced to the statements of
costs. In addition, some invoices are poor photocopies and are therefore
illegible. Further, nmany docunents have not been translated into English.
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195. The Panel recommends no conpensation for other |osses as Brickner
failed to provide sufficient evidence of the alleged | osses.

3. Recommendat i on

196. The Panel recomends no conpensation for other |osses.
F. Interest

197. As the Panel reconmends no conpensation, there is no need for the
Panel to determne the date of |oss fromwhich interest would accrue.

G.  Recommendation for Brickner

Tabl e 12. Recommended conpensati on for Brickner

Cl ai m el ement Cl ai m anpunt Recommended
(USD) conpensati on
(USD)
Contract | osses 157, 786 ni
Loss of tangible 2,127,705 nil
property
Paynment or relief to 112, 292 ni
ot hers
Fi nanci al | osses 688, 982 ni |
O her | osses 280, 301 ni
I nt er est 593, 979 ni
Tot al 3,961, 045 ni |

198. Based on its findings regarding Brickner’s claim the Panel recomends
no conpensation.
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I X TECHNI KA HUNGARI AN FOREI GN TRADI NG COVPANY

199. Techni ka Hungari an Forei gn Tradi ng Conpany (“Technika”) is a state-
owned corporation organi sed according to the | aws of Hungary. Technika
operates in the construction industry. It is claimng conpensation on
behal f of itself and a wholly owned subsidiary, the Uniform Joint Stock
Conpany.

200. In the “E" claimform Techni ka sought conpensation in the amunt of
KWD 119,831 (USD 414, 640) for contract |osses and | oss of tangible

property.

201. Inits reply to the article 15 notification, Techni ka appeared to
amend the anmounts clainmed to KWD 86,625 and USD 119,047. Neither the

pur pose nor the scope of the anendnent were clear fromthe translation
provi ded by Techni ka. The Panel has only considered those | osses contai ned
in the original claimexcept where such | osses have been wi t hdrawn or
reduced by Techni ka. Where Techni ka reduced the amobunt of losses inits
reply to the article 15 notification, the Panel has considered the reduced
anmount .

202. The Panel has reclassified elenents of Technika's claimfor the
purposes of this report. The Panel therefore considered the anmount of
KWD 119,831 (USD 414, 640) for contract |osses, |loss of profits and | oss of
tangi bl e property, as foll ows:

Table 13. Technika's claim

Cl ai m el enent Cl ai m anpunt

( USD)
Contract | osses 80, 623
Loss of profits 41, 263
Loss of tangi ble property 292,754
Tot al 414, 640

A. Contract | osses

1. Facts and contentions

203. Techni ka seeks conpensation in the anpbunt of KWD 23,300 (USD 80, 623)
for contract |osses allegedly incurred in connection with a contract dated
30 March 1988 with Messrs. Adeeb Fahad S. Al - Tukhai m General Trading and
Contracting Establishment of Kuwait (“Fahad”). The contract provided for
the drilling of 72 water wells at Warfa, Kuwait.

204. The value of the contract was KWD 165, 600. Techni ka all eges that as
of the date of Iraq' s invasion and occupation of Kuwait, it had conpl eted
the drilling of 26 wells with a value of KW 35,180. It appears fromthe
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limted i nformation provided by Techni ka that Fahad nmade a partial paynent
to Technika in the anpbunt of KWD 11,880 for the work that it had perforned.
Techni ka seeks the outstandi ng amount of KWD 23, 300.

205. In its original claimsubm ssion, Techni ka sought conpensation in the
anmount of KWD 35,225 for contract | osses. However, a review of the claim
reveal ed that the anpunt of KWD 11,925 should be classified as | oss of
profits. The balance of KWD 23,300 is dealt with under this section.

2. Analysis and val uation

206. The contract states that the works were to be conpleted within one
year of the date of the commencenent of work. The work was to comrence on
28 June 1988. Therefore, the work under the contract was to be conpl eted
by 28 June 1989.

207. Techni ka provided 12 invoices, all dated 11 January 1990, which it
asserts were unpaid. All of the invoices indicate that the work had been
carried out in 1989. Technika provided no evidence that the contract
peri od had been extended beyond 28 June 1989.

208. The anpunts allegedly owing were |ong outstanding as at 2 August 1990.
Techni ka provi ded no explanation for the delay in paynent. The Panel
therefore, finds that Technika failed to denpnstrate that the failure of
Fahad to pay the amounts due and owing was a direct result of lraq' s

i nvasi on and occupation of Kuwait.

209. The Panel finds that Technika did not denpnstrate that its alleged
| osses were the direct result of Iraq s invasion and occupati on of Kuwait.

3. Recommendat i on

210. The Panel recomends no conpensation for contract |osses.

B. Loss of profits

1. Facts and contentions

211. Techni ka seeks conpensation in the anpbunt of KWD 11,925 (USD 41, 263)
for loss of profits. Technika s claimis for “losses sustained resulting
fromthe misscarrying (sic) of the contract”. This represents the profit
whi ch Techni ka had to forego when it had to cease “the deliveries for the
contract”. VWhile it is not clear which contract or which deliveries
Technika is referring to, the Panel assumes that the contract referred to
is the well drilling contract. Technika's claimis based on an 8.5 per
cent rate of profitability.

212. Technika originally classified the claimfor loss of profits as
“contract |osses”, but the |osses are nore appropriately classified as |oss
of profits.
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2. Analysis and val uation

213. The requirenents to substantiate a |loss of profits claimhave been
stated by the Panel in paragraphs 16 and 17, supra.

214. Techni ka was asked in the article 34 notification to provide evidence
in support of its claimfor loss of profits. Technika did not reply to the
article 34 notification.

215. The Panel recomends no conpensation as Technika failed to provide any
evi dence to substantiate its loss of profits claim

3. Recommendat i on

216. The Panel recomends no conpensation for |oss of profits.

C. Loss of tangible property

1. Facts and contentions

217. Techni ka seeks conpensation in the amobunt of KWD 84, 606 (USD 292, 754)
for loss of tangible property. The claimis for the alleged |oss of
drilling equipnment, furniture and a car in Kuwait at the tine of lraq’'s

i nvasi on and occupation of Kuwait. Technika al so seeks conpensation for
the transportation costs of the furniture to Kuwait.

218. Techni ka alleges that as a result of Iraq s invasion and occupation of
Kuwait, its drilling equipnent, which was in Kuwait for use on the wel
drilling contract, was destroyed. Technika states that the equi pment was
val ued at KWD 50, 000.

219. Inrelation to the furniture and transportati on costs, Technika
alleges that it entered into a contract with Fahad for the marketing of
“various furniture”. Under the terns of the contract, Technika retained
title to the furniture until it was sold. Technika alleges that the goods
were shipped fromthe Yugoslavian port of Koper to Kuwait on 16 May 1990.
The furniture was received and stored. However, Technika alleges that as a
result of lIraq s invasion and occupation of Kuwait, the furniture was |ater
destroyed. Techni ka seeks conpensation in the amunt of KWD 22,554 for the
|l oss resulting fromthe destruction of the furniture. In addition

Techni ka seeks conpensation in the amunt of KWD 10,652 (expressed in the

i nvoi ces as 2,495,436 forint (HUG), which represents the cost of
transporting the furniture to Kuwait.

220. Techni ka seeks conpensation in the anbunt of KW 1,400 for the | oss of
a car. Technika alleges that the car disappeared during Iraqg’ s invasion
and occupation of Kuwait.
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2. Analysis and val uation

(a) Drilling equiprment

221. As evidence of its title to the drilling equipnment, Technika provi ded
a copy of a certificate of insurance dated 15 April 1988, relating to the
shi pment of the drilling equi pment and accessories. The anount insured was
KWD 50, 000. Technika al so provided a copy of the drilling contract.
Further, it provided the original invoices for the equi pment dated 28 June
1988. The total value of the invoices was KW 50, 000.

222. As evidence of the presence of the drilling equipnent in Kuwait at the
time of Iraq’s invasion and occupation of Kuwait, Techni ka provided a
letter fromits Kuwaiti partner (which appears to have been Fahad, trading
under a different nanme) to the Hungarian Enbassy in Kuwait dated 6 My
1993. The letter states that Technika's furniture, drilling equiprment and
tools were found to be m ssing upon the resunption of activities after the
i beration of Kuwait.

223. The Panel finds that Techni ka provided sufficient evidence of its

title to or right to use, and the presence in Kuwait of, the drilling
equi pnent. The Panel also finds that the letter dated 6 May 1993 is
sufficient evidence that the drilling equipment was | ost as a result of

Irag’s invasion and occupation of Kuwait.

224. In relation to the value of the drilling equipnment, the certificate of
i nsurance referred to in paragraph 221, supra, has expired. It therefore
provides no realistic guideline as to the value of the drilling equipnent,

because the equi pnent woul d be expected to depreciate significantly during
the course of the project. The contract appears to contenplate the return
of the drilling equipment to Hungary after the conclusion of the drilling,
whi ch suggests it may have had sone value at that tine. The Pane
requested its expert consultants to performa valuation of the loss. The
Panel ' s expert consultants applied depreciation rates appropriate for
drilling equipment and concl uded that the equi prent had a val ue of

KWD 26, 750 (USD 92,561) as at 2 August 1990. The Panel accepts this

val uati on.

225. The Panel recomends conpensation in the anmobunt of KWD 26, 750
(USD 92,561) for the drilling equiprment.

(b) Furniture and transportation costs

226. Techni ka provi ded as evidence of its title to the furniture a copy of
a letter which references a letter of guarantee in the amunt of

USD 100, 000, established to cover the consignment contract for the
furniture. The guarantee expired on 31 Decenber 1990. Technika al so
provided: a bill of lading dated 16 May 1990 relating to the shipnent of
the furniture to Kuwait; three invoices and a debit nenorandumrelating to



S/ AC. 26/ 2001/ 3
Page 46

the furniture, all of which are dated 6 May 1990; and a series of shipnent
i nvoi ces dated 2 April 1990 from Techni ka to Fahad.

227. As evidence of the presence of the furniture in Kuwait at the tine of
Irag’s invasion and occupation of Kuwait, Technika provided the letter from
its Kuwaiti partner referred to in paragraph 222, supra.

228. The Panel finds that Techni ka provided sufficient evidence of its
title to or right to use, and the presence in Kuwait of, the furniture.
The Panel also finds that the letter dated 6 May 1993 is sufficient
evidence that the furniture was lost as a result of Iraq s invasion and
occupation of Kuwait.

229. In the absence of any evidence that Fahad sold any itens of furniture,
the Panel is satisfied that Technika retained title to the furniture and
that the furniture had the clai ned val ue.

230. Techni ka provi ded satisfactory evidence of the ampbunt of the
transportation costs in the formof transport invoices for the furniture.
The costs consist of international ocean freight charges, and donestic
transport charges after the furniture reached Kuwait. The Panel considers
that Techni ka woul d have taken these costs into account in setting prices
for the furniture for sale in the Kuwaiti market. As such, the Panel is
satisfied that these costs represent a |oss suffered as a direct result of
Iraq’s invasion and occupation of Kuwait.

231. The Panel recomends conpensation in the amobunt of KWD 22, 554
(UsD 78,042) for the furniture and KWD 10, 652 (USD 36,858) for the
furniture transportati on costs.

(c) Car

232. Techni ka provided a certificate dated 22 May 1993 from Al -1 mad Rea
Estate K. S.C. C., the conpany from which Technika rented a villa in Kuwait.
The certificate states, “white Buick car with-out plate No.s owned by the
tenant was |ost fromthe parking place of the bldg.”. Technika did not
provi de any other evidence in relation to the car. Techni ka provided no
evi dence dated prior to 2 August 1990 that it owned the car

233. The Panel finds that Technika failed to provide sufficient evidence
whi ch denonstrated its title to or right to use, and the value and the
presence in Kuwait of, the car.

234. The Panel recomends no conpensation for the car.

3. Recommendat i on

235. The Panel recomrends conpensation in the ambunt of USD 207, 461 for
| oss of tangi ble property.
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D. Recommendation for Techni ka

Tabl e 14. Recommended conpensati on for Techni ka

Cl ai m el ement Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Contract | osses 80, 623 ni

Loss of profits 41, 263 ni

Loss of tangible 292,754 207, 461

property

Tot al 414,640 207,461

236. Based on its findings regarding Technika s claim the Panel recommends
conpensation in the amount of USD 207,461. The Panel finds the date of
| oss to be 2 August 1990.
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X. TRANSI NVEST ENG NEERI NG AND CONTRACTI NG LI M TED

237. Transi nvest Engi neering and Contracting Linmted (“Transinvest”) is a
corporation organi sed according to the | aws of Hungary operating in the
construction industry.

238. In the “E" claimform Transinvest sought conpensation in the anpunt
of KWD 117,669 (USD 407, 159) for contract |osses, real property |osses,
tangi bl e property | osses and other | osses (cost of evacuation).

239. The Panel has reclassified elenments of Transinvest’'s claimfor the
purposes of this report. The Panel therefore considered the anmount of
KW 117,669 (USD 407, 159) for loss of profits, loss of tangible property
and paynent or relief to others, as foll ows:

Tabl e 15. Transi nvest’s claim

Cl ai m el ement Cl ai m anpunt
(USD)

Loss of profits 181, 661

Loss of tangi ble property 219,128

Payment or relief to others 6,370

Total 407, 159

A. Loss of profits

1. Facts and contentions

240. Transi nvest seeks conpensation in the amunt of KW 52, 500

(UsD 181,661) for loss of profits. The claimrelates to contracts under
which it was perform ng work, or under which it was about to commence work,
or which it was in the process of negotiating, at the time of Iraq' s

i nvasi on and occupation of Kuwait. Transinvest alleges that it nmde
preparations for, and purchased necessary nachines and materials in
relation to, these contracts. Transinvest estimated its | oss upon

term nation of the contracts to be KW 52,500. This figure is based on a
15 per cent profit margin for the total value of the contracts of

KWD 350, 000.

241. Transinvest originally classified the claimfor the costs arising out
of the term nation of the contracts as “contract | osses”, but the | osses
are nore appropriately classified as |loss of profits.

2. Analysis and val uation

242. The requirenents to substantiate a | oss of profits claimhave been
stated by the Panel in paragraphs 16 and 17, supra.
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243. Transinvest provided no evidence to support its clainms in relation to
| oss of profits. Transinvest was requested in the article 34 notification
to submt evidence such as the contracts, audited financial statenents,
budget s, managenent accounts or turnover prepared by or on behal f of
Transinvest. It failed to do so. The Panel finds that Transinvest

provi ded insufficient evidence to substantiate its alleged | oss.

3. Recommendat i on

244, The Panel recomends no conpensation for |oss of profits.

B. Loss of tangible property

1. Facts and contentions

245. Transi nvest seeks conpensation in the amunt of KW 63, 328

(USD 219, 128) for loss of tangible property. The claimis for the alleged
| oss of machi nery and equi pnment and other tangible property delivered to
the Fahahi| Expressway project site in Kuwait.

246. Transinvest originally classified an alleged |loss in the amunt of

KWD 60, 364 as “real property losses”, but the | osses are nore appropriately
classified as tangi ble property | osses. The Panel has therefore considered
t hese | osses, together with the bal ance of KW 2,964, which was classified
in Transinvest’s original claimsubm ssion as | oss of tangi ble property, as
tangi bl e property | osses.

247. Transinvest alleges that its property was destroyed during lraq' s

i nvasi on and occupation of Kuwait. Transinvest provided no other

i nformati on or evidence regarding the alleged circunstances of the |oss or
destruction of the tangi ble property.

2. Analysis and valuation

248. The Panel finds that Transinvest did not subnmit any evidence which
denonstrated its title to or right to use the assets, and the value and the
presence of the tangible property in Kuwait. The Panel finds that

Transi nvest failed to submt sufficient evidence to substantiate its |oss
of tangible property claim

3. Recommendat i on

249. The Panel recomends no conpensation for |oss of tangible property.

C. Paynent or relief to others

1. Facts and contentions

250. Transi nvest seeks conpensation in the ampbunt of KWD 1,841 (USD 6, 370)
for payment or relief to others. The claimis for the alleged costs of
evacuating its staff and their famlies fromKuwait to Hungary during



S/ AC. 26/ 2001/ 3
Page 50

Irag’s invasion and occupation of Kuwait. The evacuation took place with
the hel p of the Hungarian Mnistry of Foreign Affairs.

251. Transi nvest provided no other information regarding its claimfor
payrment or relief to others.

2. Analysis and valuation

252. Transi nvest provided as evidence of its alleged | osses a
letter/invoice fromthe Hungarian Mnistry of Foreign Affairs asking
Transi nvest to transfer to the bank account of the Mnistry of Foreign
Affairs the amount of HUG 492,621, for the cost of air tickets of the
Hungari an expatriates evacuated from Kuwait in 1990. Transinvest did not
provi de any proof that it in fact paid the anpunts clainmed. The Pane
finds that Transinvest provided insufficient informtion and evidence to
substantiate its alleged |oss.

3. Recommendat i on

253. The Panel recomrends no conpensation for payment or relief to others.

D. Recommendati on for Transi nvest

Tabl e 16. Recommended conpensati on for Transi nvest

Cl ai m el enent Cl ai m anpunt Reconmended

(USD) conpensati on
(USD)

Loss of profits 181, 661 ni

Loss of tangible 219,128 nil

property

Payment or relief to 6,370 ni

ot hers

Tot al 407,159 ni |

254. Based on its findings regarding Transinvest’'s claim the Pane
recommends no conpensati on.
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Xl ASSOCI ATED CONSULTI NG ENG NEERS S. A. L.

255. Associated Consulting Engineers S.A L. (“ACE") is a corporation
organi sed according to the | aws of Lebanon. ACE seeks conpensation in
relation to | osses which its Kuwait branch allegedly suffered as a result
of Iraqg’'s invasion and occupation of Kuwait. ACE s Kuwait branch is

i nvol ved in engineering design and the supervision of a wide variety of
civil, architectural and town planning projects in Kuwait.

256. In the “E" claimform ACE sought conpensation in the anount of

KWD 497,416 (USD 1, 721,162) for contract |osses, |oss of tangible property,
paynment or relief to others and other losses. It also sought interest in

t he acconpanyi ng Statenent of C aim

257. The Panel has reclassified elenents of ACE's claimfor the purposes of
this report. The Panel therefore considered the anount of KW 497,416
(UsD 1, 721, 162) for contract |osses, |loss of tangible property, |oss of

i ntangi bl e property, paynent or relief to others, other |osses, interest
and cl ai m preparation costs, as foll ows:

Table 17. ACE s claim

Cl ai m el enent Cl ai m anount
(USD)

Contract | osses 752, 509
Loss of tangi ble property 55, 163
Loss of intangi ble property 86, 505
Payment or relief to others 24,221
O her | osses 797,574
Interest (no amount specified) (--)
Cl ai m preparation costs 5,190
Tot al_ 1,721,162

A. Contract | osses

1. Facts and contentions

258. ACE seeks conpensation in the amount of KWD 217,475 (USD 752, 509) for
contract | osses allegedly incurred in connection with three construction
contracts. The first contract was with the Mnistry of Public Works of
Kuwait (the “Mnistry”), for the supervision of part of a project for the
cl eaning and renovation of a sewerage system (the “CCTV Project”). The
second contract was also with the Mnistry and was for the assessnment and
upgradi ng of a sewage treatment plant (the “Ardiyah Project”). The third
contract was with the Roads and Bridges Public Corporation of the



S/ AC. 26/ 2001/ 3
Page 52

Government of the Republic of Sudan (the “Roads Corporation”), for the
design of roads in Sudan (the “Roads Project”).

259. ACE alleges that its work on the CCTV Project was disrupted by Iraq' s

i nvasi on and occupation of Kuwait. ACE s work on the Ardiyah Project
appears to have been conpleted shortly before 2 August 1990. ACE s work on
the Roads Project was conpleted in 1989.

(a) The CCTV Project

260. The CCTV Project was a substantial sewerage system cl eaning and
renovation project carried out in Kuwait City over a nunber of years
starting in 1987. A nunber of design consultants (engineers) and
contractors were involved in the various phases and geographi cal sectors of
t he project works.

261. Under a contract dated 25 July 1987, the Mnistry appoi nted ACE, al ong
with a joint venture partner, Pan Arab Consulting Engineers (“PACE’), and a
conpany incorporated in the United States of America called CHZM H ||, as
consultants to supervise certain aspects and phases of the CCTV Project.
ACE makes no cl ai m before the Conmi ssion on behalf of PACE or CH2ZM Hi | | .

262. ACE carried out survey and design works between 1987 and 1989 under
the contract and was paid for those works. ACE asserts that a part of the
CCTV Project called “Phase Il Part A" was due to start in August 1990. ACE
was required to supervise the work of a contractor which would be carrying
out inprovenents to the sewerage system ACE states that in May 1990, it
desi gned tender docunents on behalf of the Mnistry for contractors to bid
for the construction work. ACE asserts that the Mnistry did not pay ACE
for this work. ACE also asserts that it had already enployed and paid
staff for the nonth of August 1990 in preparation for the conmencenent of
Phase Il Part A.

263. ACE all eges that the contract works did not commence in August 1990
due to Iraqg’ s invasion and occupation of Kuwait. Phase Il Part A of the
CCTV Project eventually conmenced in June 1992.

264. ACE seeks conpensation in the amunt of KWD 16,175 for the
“nobi |l i sation cost” of Phase Il Part A of the CCTV Project, being the
salaries which it paid its enployees in August 1990 and the tender
eval uation costs it incurred in May 1990.

(b) The Ardiyah Project

265. Under a contract with the Mnistry dated 19 July 1986, ACE agreed to
eval uate the status of the plant and to prepare tender docunments for
contractors seeking to carry out the contract work to upgrade the plant.
The contract provided that the Mnistry was to pay ACE the anount of

KWD 282,439 on a staged basis. The original contract period was 28 nonths.
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266. ACE asserts that it carried out substantial extra design works under
the contract because, as the project devel oped, it becanme clear that the
M nistry wanted a new plant rather than an upgraded plant. ACE asserts
that it was entitled to paynent of an additional anount of KW 195, 000 for
t hese extra design works. ACE first invoiced the Mnistry for the extra
works in May 1989. ACE asserts that while paynent for the extra works was
not specifically covered by the contract, the contract permtted the
parties to agree to carry out further works. ACE appears to have invoiced
the Mnistry for the extra works according to a contractual fornmula for
extra time incurred and materials consumned.

267. Although the Mnistry disputed ACE's claim ACE asserts that the

M nistry was due to pay ACE the amount of KWD 195,000 for the extra works

i n August 1990. The paynment was not nede before Iraq’ s invasion and
occupation of Kuwait. ACE alleges that the parties ultimately settled
their differences under an Agreement of Conciliation and Am cable
Settlenent (the “Conciliation Agreenment”) dated 6 February 1995. Under the
Conciliation Agreenent, the Mnistry agreed to pay ACE (and indeed
subsequently paid ACE) the anmbunt of KWD 29, 700.

268. ACE alleges that the parties settled their dispute pursuant to the
Conciliation Agreement for a nunmber of reasons, including difficulties
resulting fromlraq' s invasion and occupation of Kuwait, particularly the
| oss of documents and the change in personnel at the Mnistry, the fact
that the Mnistry's policy subsequent to the |liberation was not to pay for
wor k performed under variations to contracts, and the financia
difficulties which Kuwait experienced post-I|iberation.

269. ACE seeks conpensation in the amunt of KWD 165,300 for the bal ance of
unpai d i nvoices stated to be payable under the contract with the Mnistry
(KWD 195, 000), less the ampbunt which the Mnistry paid ACE pursuant to the
Conciliation Agreement (KW 29, 700).

(c) The Roads Project

270. Under ACE's contract with the Roads Corporation dated 27 January 1988,
ACE agreed to design three feeder roads in Sudan. Additional contract work
was i npl emented pursuant to an addendum dated 11 Decenber 1988. The
project was financed by the Kuwait Fund for Arab Economi c Devel opnent (the
“Fund”). Although the Fund financially supported the Roads Project, the
Roads Corporation was contractually responsible to ACE for paynent for
ACE s work.

271. ACE received paynents for work done in 1988. It asserts that paynent
of subsequent work which it invoiced in 1989 was del ayed because the Fund
tenmporarily suspended its financial support pending negotiations between
the Fund and Sudan. However, ACE al so asserts that the suspension was not
subsequently lifted in any event due to Sudan’s support for Iraq during
Irag’s invasion and occupation of Kuwait. ACE asserts that as a result of
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Irag’s invasion and occupation of Kuwait, the Fund ceased its activities in
Sudan and ACE was unable to collect the unpaid nonies.

272. ACE seeks conpensation in the amunt of KW 36,000 for unpaid invoices
for work carried out on the Roads Project in 1989.

2. Analysis and valuation

(a) The CCTV Project

273. Under its contract with the Mnistry, ACE was entitled to be
conpensated by the Mnistry for the amunts which it currently seeks before
the Commission. It is unclear whether ACE invoiced the Mnistry for either
t he enpl oyees’ salaries or the tender evaluation costs. ACE provided a
letter to the Mnistry dated 4 Septenber 1991 requesting paynent of

KWD 11, 351 for tender evaluation reports. The amobunt was all egedly never
pai d. Because the npjority of the docunentation attached to the letter is
in Arabic and has not been translated, the Panel was unable to concl ude
that the letter relates to the May 1990 work.

274. ACE provided substantial docunentation in relation to the resumed CCTV
Project in 1992, even though it makes no claimin relation to the resuned
wor k. ACE al so provi ded substantial documentation relating to the CCTV
Project as a whole. However, none of the invoices or paynent certificates
provi ded indi cate which enpl oyees were enployed on Phase Il Part A, what
they were paid and what their tasks were intended to be.

275. Further, ACE failed to provide any evidence that Phase Il Part A was
about to conmence in August 1990, such as evidence that it paidits

enpl oyees for the costs which it claims, that a tender eval uation had taken
pl ace in May 1990, or that demand had been made of the Mnistry for paynent
of the tender evaluation costs. |In respect of the demand, the Panel has
referred in paragraph 273, supra, to a letter dated 4 Septenber 1991 to the
M nistry which referred to paynent for tender evaluation reports. However,
the letter itself contains no detail linking the demand to ACE's work in
May 1990 on Phase |l Part A, and ACE did not provide a translation of the
attachnents.

276. In the absence of such evidence, the Panel finds that ACE failed to
submt sufficient evidence to substantiate its claimand in particular to
denonstrate that its |oss was directly caused by Iraq s invasion and
occupation of Kuwait.

277. The Panel recomends no conpensation for the all eged enpl oyees
sal aries and tender evaluation costs, as ACE did not provide sufficient
evi dence to support its clains for such alleged costs.
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(b) The Ardiyah Project

278. The terns of the Conciliation Agreenent are relevant to the Panel’s
consideration of ACE's claim Article 2 provides that the Conciliation
Agreenment represents a “conplete am cable settlenent between the two
parties for the dispute between thenf. Mreover, in consideration of the
M nistry’s payment of the sum of KWD 29,700, ACE agreed to waive “all past
or present clains before any arbitration or judicial body and before the
courts or any other body concerning the clains...”.

279. The Panel finds that the terms of the Conciliation Agreenent clearly
denonstrate that ACE and the Mnistry entered into a settlenent agreenent,
whi ch resolved a dispute that arose well before Iraqg’s invasion and
occupation of Kuwait. The Panel further finds that ACE failed to
denonstrate that its clainmed | osses were not covered by the ternms of the
Conci l i ati on Agreenent.

(c) The Roads Project

280. ACE provided a copy of part of its contract with the Roads Corporation
but did not provide a full copy of the terns of paynment. The Panel notes
that there is no reference in the contract to the Fund bei ng responsible
for payment to ACE on behalf of the Roads Corporation, or any simlar
mechani sm such as a guarantee. ACE provided no evidence establishing a

di rect paynment demand agai nst the Fund.

281. The docunents provided by ACE indicate that the three invoices had
been outstanding fromdates in 1989 and that paynent was required within 45
days of the date of the invoice. ACE provided no evidence to support its
assertion that the failure of the Roads Corporation to pay the invoices was
related to Iraqg’ s invasion and occupation of Kuwait. Indeed, ACE clains
that the initial reason for its inability to obtain paynent was the Fund's
interruption of funding pending negotiations with Sudan. The origina

cause of the non-paynent of the 1989 invoices was due to negotiations

bet ween Kuwait and Sudan, not Iraq’s invasion and occupation of Kuwait.

282. The failure of the Roads Corporation to pay the outstanding invoices
was due to the interruption of the Fund’s funding in 1989. The Panel finds
that ACE did not denpnstrate that its alleged |osses were directly caused
by Iraq’ s invasion and occupati on of Kuwait.

3. Recommendat i on

283. The Panel recomends no conpensation for contract |osses.
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B. Loss of tangi ble property

1. Facts and contentions

284. ACE seeks conpensation in the amunt of KWD 15,942 (USD 55, 163) for
| oss of tangible property. The claimis for the alleged |oss of furniture
and office equipnment fromits Kuwait office.

285. ACE states that, on or about 4 August 1990, ACE s staff left the
office and work sites. Most left the country. The itens of tangible
property were stolen or damaged sone tinme after 4 August 1990, during
Irag’s invasion and occupation of Kuwait. ACE states that it has not
retrieved any of the property or its value. ACE seeks conpensation for the
net book value of its property as at 1 August 1990.

2. Analysis and val uation

286. ACE provided as evidence of its alleged | osses a w tness statenent
made by its executive secretary (the “witness statenment”). The witness
statenment describes the general existence of the furniture and office
equi pnent and states that ACE was the owner of the items. Attached are
phot ogr aphs whi ch she took of the office and of the damaged furniture and
of fice equi pment during Iraq' s occupation of Kuwait.

287. ACE al so provided an audited bal ance sheet prepared after the
liberation of Kuwait (it is dated 17 June 1992) reflecting the position as
at 1 August 1990. The bal ance sheet includes an itemfor furniture and

of fice equi pment as part of ACE' s fixed assets with a value of KW 15, 942.
ACE al so provided a detailed schedule of the value of the itens of
furniture and office equi pment as at 31 Decenber 1989. ACE states that
this schedule formed the basis of the figures in the audited bal ance
sheets. The schedul e records each item of property, its purchase date, the
original value, the cunul ati ve depreciation value and the resulting book
val ue.

288. ACE provided no docunentary evidence apart fromthat described above

that it owned the itens. |t was asked to provide docunentary evidence in

the article 34 notification. Inits reply, ACE stated that no evi dence of
the ownership of the property was avail abl e as nost records were destroyed
during lraq' s invasion and occupation of Kuwait.

289. ACE' s executive secretary explained in her witness statenment that she
di scovered that the offices had been | ooted. The photographs taken by her
confirmthis. The Panel considers the w tness statement and the

phot ographs to be evidence of the fact of |oss and the cause thereof.

290. The Panel normally requires a claimnt to supply clear docunentary
evidence of title to or right to use tangible property, such as invoices
and custonms declarations. ACE states that it is unable to provide such
evi dence because its offices were | ooted. The Panel considers that there
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is sufficient evidence to establish that the majority of ACE s records
relating to its purchases and mai ntenance of the tangi ble property were
kept in its Kuwait office and were not duplicated in ACE s offices in other
countries. Nor could ACE have been expected to duplicate such records in
ot her countries, because ACE' s Kuwait office, although receiving support
and direction fromoffices in other countries, essentially operated

i ndependently. Taking into account the clear evidence of |ooting, and on
the basis that there is some docunentary evidence of title, presence in
Kuwait and value in the formof the audited bal ance sheet and the schedul e,
the Panel finds that ACE provided sufficient evidence of ACE's title to or
right to use, and the presence in Kuwait of, the tangi ble property.

291. The Panel requested its expert consultants to perform a val uation of
the | osses. The Panel’'s expert consultants concluded that there is
sufficient evidence of sone value for the lost furniture and office

equi pnent based on the audited bal ance sheet, but that the value is |ess
than that attributed to this |oss el enent by ACE because of the limted

i nformati on available. The experts consider that there is sufficient

evi dence for a valuation of the tangible property in the amunt of

KWD 8,846. The Panel accepts the expert consultants’ valuation and
recommends conpensation in the anount of KWD 8,846 (USD 30, 608).

3. Recommendat i on

292. The Panel recomends conpensation in the amobunt of USD 30,608 for |oss
of tangible property.

C. Loss of intangible property

1. Facts and contentions

293. ACE seeks conpensation in the amunt of KWD 25,000 (USD 86, 505) for
the repl acement cost of conmputer software and draw ngs all eged to have been
destroyed or damaged during Iraq's invasion and occupation of Kuwait. ACE
al l eges that the replacenent cost of the software is KW 10,000 and of the
drawi ngs is KW 15,000. These itens were stated to have been in ACE s
Kuwait office at the tine of Iraq s invasion and occupation of Kuwait.

294. ACE describes the circunstances of the loss in the sane terns as its

| oss of tangi ble property. However, the Panel is satisfied that ACE seeks
conpensation for the econom c value of the information contained in the
software and draw ngs, not of the physical naterials thenselves.

295. ACE originally classified the claimfor the | oss or destruction of the
software and drawi ngs as “loss of tangible property”, but the | osses are
nore appropriately classified as intangible property | osses.

296. ACE provided no infornmation as to the reason for the selection of the
repl acenent cost val uation methodol ogy for these itens.
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2. Analysis and val uation

297. ACE provided as evidence of its alleged | osses the witness statenent
of the executive secretary referred to in paragraph 286, supra. As with

its claimfor |loss of tangible property, ACE states that it was unable to
provi de any docunentary evidence relating to its claimfor |oss of

i ntangi bl e property.

298. In order to establish a claimfor |oss of intangible property, a

cl ai mant nust provide evidence of a simlar nature as is required to
substantiate a claimfor |loss of tangible property. A claimnt nust
therefore provide sufficient evidence of its title to or right to use, and
t he value and presence in Kuwait of, the intangible property. There wl]l
sometines be differences in the nature of information and evi dence needed
to substantiate claims for |oss of intangible property as opposed to clains
for tangi ble property, particularly in relation to valuation.

299. Taking into account the executive secretary’s account of the looting
of the intangible property, and the unavoidable difficulties experienced by
ACE in providing docunentary evidence of its alleged |osses, the Pane

finds that ACE provided sufficient evidence of its title to or right to
use, and the presence in Kuwait of, the conputer software and draw ngs.

300. The Panel finds, however, that there is insufficient information
about, or evidence of the value of, the software or the draw ngs, to
attenpt a valuation of these itens. ACE failed to provide information or
evi dence about such matters as the date of purchase of the software; the
use to which the software and draw ngs were put; whether it is possible to
recreate the lost information fromnenory; and the tine necessary to create
or recreate the information.

3. Recommendat i on

301. The Panel recomends no conpensation for |oss of intangible property.

D. Paynent or relief to others

1. Facts and contentions

302. ACE seeks conpensation in the amunt of KW 7,000 (USD 24, 221) for
paynment or relief to others. The claimis for travel expense advances paid
in cash to four directors in order to allow themto | eave Kuwait on or
around 4 August 1990, for Lebanon, Greece and Jordan, respectively. Three
of the directors were visiting Kuwait at the tine of Iraqg’ s invasion and
occupation of Kuwait. The fourth director was the branch office manager
who lived in Kuwait.

303. ACE provided no details of the actual travel routes taken by, or of
the actual destinations of, each of the four directors.
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2. Analysis and val uation

304. ACE provided as evidence of its alleged | osses the witness statenent
of the executive secretary referred to in paragraph 286, supra, and an
undat ed docunent which records the anpunts paid to the four directors with
their signatures acknow edgi ng the paynents. In its reply to the article
34 notification, ACE stated that the directors did not retain any receipts
or other evidence of their costs.

305. The Panel finds that as the three non-resident directors were visiting
the Kuwait branch office, ACE would ordinarily be expected to have paid for
their travel costs fromKuwait to their home countries at sone point in any
event. ACE provided no evidence either of the purchase of tickets prior to
2 August 1990 which the directors were consequently unable to use after
that date, or of the fact that all or part of their actual travel costs
were higher than nornmal. ACE failed to submit any evidence that the
advances were in excess of the ordinary travel expenses of the directors.

306. The fourth director, who was Lebanese, lived in Kuwait. Therefore, it
could not ordinarily be expected that he would have had to | eave Kuwait at
any stage. However, ACE provided no information or evidence as to the node
of transport, his actual route or final destination. |In the absence of
such informati on and evidence, the Panel is unable to assess whether the
costs clainmed were tenporary and extraordinary in nature.

307. The Panel considers that ACE failed to provide sufficient information
concerning, and evidence of, the alleged costs to support its claimfor
payment or relief to others.

3. Recommendat i on

308. The Panel recomends no conpensation for paynent or relief to others.
E. Oher |osses

1. Facts and contentions

309. ACE seeks compensation in the amount of KWD 230,499 (USD 797,574) for
the costs of resuming its activities in Kuwait after the liberation of
Kuwait (the “restart costs”) and salaries paid to six directors (the
“directors’ costs”).

(a) Restart costs

310. ACE seeks conpensation in the amunt of KW 85,422 for the costs of
resuming its activities in Kuwait between 1 May 1991 and 30 June 1992. ACE
seeks conpensation for, inter alia, cleaning the office and re-enploying
staff.
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(b) Directors’ costs

311. ACE seeks conpensation in the amunt of KW 145,077 for the costs
which it alleges it paid six directors between 1 August 1990 and 30 June
1992. ACE asserts that a certain percentage of these costs were normally
payabl e by ACE' s Kuwait branch, but because the branch was not in operation
due to Iraqg' s invasion and occupation of Kuwait, ACE was unable to allocate
the directors’ costs to its Kuwait branch during this period.

312. In effect, the amounts clained represent part of ACE' s Kuwait branch
overheads. The Panel has therefore treated the claimas being anal ogous to
a claimfor loss of profits.

2. Analysis and val uation

(a) Restart costs

313. A cl ai mant seeking compensation for restart costs must provide proof
of paynment for the itens clainmed. It nust further denobnstrate that it
incurred costs in excess of costs normally incurred by the claimnt for
this type of expense.

314. As evidence of its claimfor restart costs, ACE provided the wi tness
statement, a detailed Iist of expenses related to the restart costs between
1 May 1991 and 30 June 1992, and the supporting conmputer generated | edger
books from 1991 and 1992.

315. In the article 34 notification, ACE was asked to provide invoices and
proof of paynent for the services listed. It failed to provide such

evi dence. ACE provided bank statements for 1991, but these have
insufficient detail to match with the all eged disposition of funds for the
items conprising the restart costs. ACE therefore failed to establish
proof of paynment of any of the costs clainmed.

(b) Directors’ costs

316. The Panel has stated in paragraph 312, supra, that this claimis

anal ogous to a claimfor loss of profits. The nature of ACE s assertions
i ndicates that the directors’ costs formpart of ACE's Kuwait branch’s
over heads and would normal |y have been paid out of the branch’s earnings.

317. The requirenents to substantiate a |oss of profits claimhave been
stated by the Panel in paragraphs 16 and 17, supra.

318. As evidence of its claimfor directors’ costs, ACE provided audited
financial statenments prepared on behalf of ACE for the years 1987, 1988 and
1989. It also provided consolidated group accounts for the Associ ated
Consul ting Engi neers Group for the years 1989-1990. The |edger books
referred to in paragraph 314, supra, contain sonme references to paynments to
directors. However, ACE did not provide audited financial statenents for



S/ AC. 26/ 2001/ 3
Page 61

its Kuwait branch or for the consolidated group after 1990. Nor did it
provi de budgets, nanagenent accounts, or evidence of expected turnover.

319. Further, ACE failed to provide copies of the contracts with the
directors giving rise to their alleged entitlenment to the paynments nade by
ACE, evidence that these costs were historically allocated to the Kuwait
branch or evidence of paynment of these costs.

320. The Panel finds that ACE failed to provide sufficient explanations and
evidence to substantiate its clainms for the restart costs and the
directors’ costs.

3. Recommendat i on

321. The Panel recomends no conpensation for other | osses.
F. Interest

322. Wth reference to the issue of interest, the Panel refers to
par agraphs 19 and 20, supra, of this report.

G Caimpreparation costs

323. ACE seeks conpensation in the amunt of KWD 1,500 (USD 5, 190) for

asserted claimpreparation costs. In a letter dated 6 May 1998, the Pane
was notified by the Executive Secretary of the Conmi ssion that the
Governing Council intends to resolve the issue of claimpreparation costs

at a future date. Accordingly, the Panel takes no action with respect to
the claimby ACE for such costs.

H. Reconmmendation for ACE

Tabl e 18. Recomended conpensation for ACE

Cl ai m el enent Cl ai m anpunt Recomended
( USD) conpensati on
(USD)
Contract | osses 752,509 nil
Loss of tangible property 55, 163 30, 608
Loss of intangible property 86, 505 ni
Payment or relief to others 24,221 nil
O her | osses 797,574 nil
Interest (no amunt (--) (--)
speci fied)
Cl ai m preparation costs 5,190 (--)

Tot al 1,721,162 30, 608
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324. Based on its findings regarding ACE' s claim the Panel reconmends
conpensation in the amount of USD 30,608. The Panel finds the date of |oss

to be 4 August 1990.
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X, MOUCHEL CONSULTI NG LI M TED

325. Mouchel Consulting Limted (“Muchel”) is a corporation organised
according to the laws of the United Kingdom operating in the fields of road
design and the supervision of roading projects. A nunber of Mouchel’s
clains arise out of |osses allegedly suffered by Mouchel M ddl e East
Limted, a ‘related’” conpany. This fact has been noted in the report where
appl i cabl e.

326. In the “E" claimform Mouchel sought conpensation in the anmount of
KWD 653,246 (USD 2, 260, 367) for contract |osses, payment or relief to

ot hers, financial |osses and other losses. Inits reply to the article 34
notification and to a request for further information, Muchel increased
the total ampunt clainmed for the existing loss elements and introduced new
| oss elements. It also advised that it was no | onger seeking conpensation
for certain contingent clainms which forned part of its original claim
because the events which would have triggered the contingent clains had not
occurred. The Panel has only considered those | osses contained in the
original claimexcept where such | osses have been wi thdrawn or reduced by
Mouchel .  Where Mouchel reduced the amobunt of losses in its reply to the
article 34 notification and to the request for further information, the
Panel has considered the reduced anount.

327. The Panel has reclassified elenents of Muchel’s claimfor the
purposes of this report. The Panel therefore considered the amunt of

KWD 337,355 (USD 1, 167,318) for loss of profits, loss of tangible property,
payment or relief to others, financial |osses and other |osses, as foll ows.

Tabl e 19. Mouchel ' s cl ai m

Cl ai m el enent Cl ai m anpunt
(USD)

Loss of profits 232,611
Loss of tangi ble property 76, 699
Payment or relief to others 559, 168
Fi nanci al | osses 3,497
O her | osses 295, 343
Tot al 1,167,318

A. Loss of profits

1. Facts and contentions

328. Mouchel seeks conpensation in the amunt of KWD 67,225 (USD 232, 611)
for loss of profits which it expected to receive in relation to a roading
project in Kuwait City (the “Roads Project”). The Roads Project involved
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the construction of 11 kilonmetres of major urban notorways within the
boundaries of Kuwait City. The Mnistry of Public Wrks, Kuwait, was the
enpl oyer (the “Mnistry”).

329. On 27 February 1982, Mouchel entered into contract EF/R/29 with the

M nistry. Under this contract (the “Contract”), Muchel agreed to provide
desi gn and supervision services for the Roads Project until 1987. Because
the Mnistry requested an expansi on of the Project works (see paragraph
330, infra) with a consequent extension of tine, Muchel was still carrying
out works under the Contract at the time of Iraq s invasion and occupation
of Kuwait.

330. The value of the design services under the Contract was KW 1, 654, 930.
The val ue of the supervision services was KW 6, 799, 165. Therefore the
total value of the Contract at the date of its signature was KW 8, 454, 095.
The M nistry subsequently requested anendnents to the scope of Mouchel’s
services under the Contract. Due to these contractual anendnents, the

val ue of the design services increased to KW 4,409,899, with a
consequential increase in the total contract value to KW 11, 209, 064.

There was no change to the value of the supervision services.

331. Mouchel stated that it had conpleted all design services and
substanti al conponents of the supervision services prior to 2 August 1990.
The works requiring conpletion were parts of the supervision services of
three contracts between the Mnistry and | ocal contractors which were
executing the works.

332. Mouchel asserted that the actual franmework for the provision of

servi ces and paynent for those services did not reflect the total contract
val ue stated in paragraph 330, supra. The Mnistry authorised tranches of
the total contract value. Muchel would then carry out that work and only
be paid the mexi mum val ue of the anount authorised. As at 2 August 1990,
the Mnistry had only authorised expenditure of KW 7,713,819 since the
date of the signing of the Contract. The figure of KW 7,713,819 is the
aut hori sed contract val ue.

333. Inits original claimsubm ssion, Muchel calculated its alleged | oss
of profit as follows. As at 1 August 1990, the authorised contract val ue
was KWD 7,713,819. The Mnistry paid Mouchel the amunt of

KWD 6,983,117 for services performed until the same date. Therefore, the
asserted unexecuted authorised value of the Contract was KWD 730, 702

(aut horised contract value | ess paynments received).

334. Mouchel then applied a nultiplier of 9.2 per cent for profits to give
a figure for loss of profits in the amunt of KW 67,225 (730, 702
multiplied by 9.2 per cent equals 67,225). Muchel asserted that the
figure of 9.2 per cent was “based on the overall rate applicable to
supervi sion projects”. The ‘profit’ level for work already performed was
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“approved profit”. That is to say, the Mnistry had approved the ‘profit’
l evel .

335. This is consistent with the terns of the Contract, which provide not
only the formula for the basis of the ‘profit’ under the Contract, but also
the actual anount of the ‘profit’. The approval process is also reflected
in correspondence with the Mnistry which Muchel provided.

336. Mouchel resumed work under the Contract in 1992. However, it stated
that the works which it carried out were not the sane works which it had
contracted to performunder the Contract. The post-Iliberation work
constituted damage assessnent of a number of the Roads Project conponents.
Mouchel had had no prior involvement with sone of these conmponents before 2
August 1990. Further, it obtained some of the work followi ng conpetition
wi th another party and carried out other works in joint venture w th other
consul tants.

2. Analysis and valuation

337. The requirenents to substantiate a |loss of profits claimhave been
stated by the Panel in paragraphs 16 and 17, supra.

338. I n support of its claim Mouchel provided copies of the follow ng
docunents: the Contract (the Contract contains the budgets and tender sum
anal yses); a document entitled “Analysis of approved budget ceiling” which
was stated to have been attached to one of the |last invoices sent to the
M nistry prior to the invasion; correspondence of various dates fromthe
M nistry prior to 2 August 1990 authorising amendnents to the Contract and
defining the effect on Mouchel’s entitlenments; Muchel’s invoices attached
to the correspondence detailing the reasons for the anendnents;
correspondence with the Mnistry after the |iberation of Kuwait regarding
payment of outstanding amounts including detailed invoices; the fina
paynment certificate No. 166 for the Roads Project dated 7 February 1993
(reflecting the position both before and after 1 August 1990); audited
financial statenents for Mouchel Mddle East Limted for the years 1987-
1993; and certified tax subm ssions for Muchel Mddle East Limted for the
same peri od.

339. Al though Muchel provided satisfactory evidence of sone |evel of gross
profit between 1988 and 1990, and of net profit in 1989 and 1990, Mouche
nmust establish that its claimneets the requirements of decision 9 (see
paragraph 14, supra). Muchel nust prove that the continuation of the
Contract was rendered inpossible by Iraq’ s invasion and occupati on of
Kuwait. Further, decision 9 indicates a requirenment that profits should be
measured over the life of the Contract. Muchel nust denonstrate that the
Contract woul d have been profitable as a whole. It is not sufficient to
prove a profit at any stage before the conpletion of the Roads Project. In
ot her words, and consistent with the position the E3 Panel has adopted in
its previous reports, claimnts nust provide evidence that establishes with
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reasonabl e certainty ongoi ng and expected profitability to support a claim
for loss of profits. |In the absence of such evidence, the Panel will not
recommend conpensation for |oss of profits.

340. There are two issues which arise in the context of the Panel’s

consi derati on of whether the clained |osses are direct. The issues are the
effect of the resunption of the Contract in 1992 and whet her Muche
denonstrated that Iraq’ s invasion and occupation of Kuwait caused Mouche

to termnate its supervision work under the Contract on 2 August 1990.

341. In relation to the issue of the effect of the resunption of the
Contract, Mouchel asserted that, had Iraq’ s invasion and occupation of
Kuwai t not occurred, it would have conpleted the supervision works under
the Contract. Due to this event, it was unable to conplete its work unti

1993. However, the work in 1992 and 1993, while still carried out and
i nvoi ced under the Contract, was of a different nature to that originally
agreed to. It was in the nature of new or reconstruction work rather than
supervision. In other words, Muchel stated that there was no overlap

between the work it carried out prior to Iraq s invasion and occupation of
Kuwait and the work it carried out post-liberation. Muchel stated that
this is established by the fact that it had to conpete with other
consultants or enter into joint ventures with them in order to secure the
wor k. Mouchel recognised that any overlap represents work for which
Mouchel suffered no | oss except for the interest on that amount between 2
August 1990 and the date of paynent.

342. Mouchel provided evidence regarding the anticipated scope of the
services which it stated it actually provided to the Mnistry under the
Contract in 1992 and 1993. This was a docunent from Muchel M ddl e East
Limted to the Mnistry in Novenber 1991 called a “Technical and Fi nancia
Proposal . This docunent indicates that the post-liberation works were to
be renedial works. The Panel considers that notw thstanding the absence of
docunent ary evi dence concerning the actual scope of the post-liberation

wor ks, the “Technical and Financial Proposal” is sufficient evidence
verifying Mouchel’s claim

343. In relation to the issue of whether Iraq s invasion and occupati on of
Kuwai t caused Mouchel to term nate the Project works on 2 August 1990,
Mouchel provided sufficient evidence to establish that its perfornmance
under the Contract stopped on 2 August 1990 as a result of Iraqg’ s invasion
and occupation of Kuwait and did not resune until 1992. Its enpl oyees

st opped working. Sone were able to | eave, while others were detained for a
consi derabl e period. The Panel also notes that the evidence which Muche
provi ded establishes that it was the Mnistry which was responsible for the
extension to the Contract. The Panel is satisfied that Muche

denonstrated that the clained | oss of profits under the Contract is a
direct result of Iraq s invasion and occupation of Kuwait.

344. The final issue is the validity of Muchel’s valuation of its claim
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for loss of profits. The terns of the Contract establish what the Mnistry
woul d pay Mouchel for ‘profit’ under the Contract. However, the Panel’s
expert consultants have anal ysed Mouchel’s clai mand consider that the
clainmed ‘profit’ is a notional figure, not an actual figure. Based on
Mouchel M ddle East Limted s audited financial statements and tax
subm ssi ons, Mouchel’'s asserted | evel of profit of 9.2 per cent is too
hi gh. Muchel Mddle East Limted had other direct costs for its
operations, such as local office adm nistration expenses. The earnings
fromthe Contract contributed towards these costs. Mouchel did not take
these additional costs into account in forrmulating its claimfor |oss of
profits.

345. Mouchel's assertion that it was deriving net profit fromthe Contract
is substantiated by Muchel Mddle East Linmted s audited financia
statements and tax subnissions for the period 1988-1990. Muchel achieved
a gross profit fromits operations in Kuwait in the years 1988, 1989 and
1990, and a net profit in 1989 and 1990 (KWD 20, 160 and KWD 111, 498
respectively). Further, the financial statenents denonstrate that the
Contract contributed significantly to Mouchel’s profitability during this
peri od.

346. The Panel requested its expert consultants to perform a val uation of
the loss. The Panel’s expert consultants calculated that after
consideration of the other direct costs referred to in paragraph 344,
supra, the Contract contributed an average of 6.86 per cent of Myuchel’s
fee income between 1988 and 1990. The expert consultants applied this
percentage to the authorised contract value of KWD 730, 702 and concl uded
that Mouchel had established a |loss of profits in the amount of KWD 50, 126
as at 2 August 1990 (730,702 nmultiplied by 6.86 per cent).

347. The Panel finds that Mouchel provided sufficient evidence to
substantiate its loss of profits claim The Panel considers that the

nmet hodol ogy utilised by its expert consultants provides an appropriate

nmet hodol ogy to assess Muchel’s |l oss of profits. The Panel accepts the
val uation of its expert consultants. The Panel reconmends conpensation in
the amobunt of KWD 50,126 (USD 173, 446).

3. Recommendat i on

348. The Panel recomrends conpensation in the ambunt of USD 173, 446 for
| oss of profits.

B. Loss of tangi ble property

1. Facts and contentions

349. Mouchel seeks conpensation in the amunt of KW 22,166 (USD 76, 699)
for loss of tangible property. The claimis for vehicles, donmestic and
office furniture and equipnment in Kuwait at the tinme of Iraq s invasion and
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occupation of Kuwait.

350. Mouchel stated that during lIraq s invasion and occupation of Kuwait,
its properties were looted and soiled, and the itens damaged or taken. One
of Mouchel’ s enpl oyees i nspected the properties on and after 15 March 1991
t aki ng phot ographs of the damage. Apart from sonme personal effects of
Mouchel ’ s enpl oyees, “there was nil effective recovery”. Wen the Contract
resumed in 1992, all office equipment allegedly had to be replaced. The
conmput ers were damaged beyond repair

351. The anpunt clained represents the net book value of these itens as at
31 July 1990. Mouchel did not individually sumuarise the itens.

2. Analysis and val uation

352. In support of its claimfor |oss of tangible property, Muche
provi ded photographs of itenms of tangi ble property. Although the

phot ographs of the itens of donestic property do depict damage, Mouche
made no attenpt to identify which itens depicted in the photographs

bel onged to it and which belonged to its enployees. The photographs of
al | eged damage to the office properties depicted sone disorder but no
damage. The Panel therefore finds that the photographic evidence is

i nconcl usi ve.

353. The only evidence provided by Muchel apart fromthe photographs are
audited financial statenents for the years 1987-1993 and tax subm ssions
for the sane period. The statements assign value to gl obal descriptions of
tangi bl e property. Mouchel stated in its reply to the article 34
notification that the audited figures should be accepted as evi dence of the
presence and (conservative) value of the goods in Kuwait.

354. Mouchel provided no other evidence that it owned the itens or indeed
of the existence of individual itenms in Kuwait. It was requested to
provi de docunentary evidence in the article 34 notification, such as
purchase invoices and custons records. Mouchel replied that its Kuwait
branch was “largely autononmous”. It further stated that:

“docunment ation existed only in Kuwait. The files regarding property
and inventories contained receipts signed by staff. These files as
well as all personnel files which m ght contain addresses, |eases etc
were it appeared destroyed by our own staff in hiding in Kuwait.

They wanted there to be no clue as to their whereabouts in hiding”

355. The Panel finds that Mouchel failed to provide sufficient evidence to
support its claim Further, the Panel finds that the circunstances all eged
by Mouchel to justify the lack of evidence do not adequately recognise the
fact that although the branch was stated to be “largely autononous”, the
entity holding the contracts, Muchel, was at that tine a United Ki ngdom
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partnershi p. The Panel considers it is reasonable to assunme that there
shoul d have been sone duplication of relevant evidence outside Kuwait.

356. The Panel finds that Mouchel failed to provide sufficient evidence
whi ch denpnstrated its title to or right to use the assets alleged to have
been | ost or damaged, and the value and the presence of the tangible
property in Kuwait.

3. Recommendat i on

357. The Panel recomends no conpensation for |oss of tangible property.

C. Paynent or relief to others

1. Facts and contentions

358. Mouchel seeks conpensation in the amunt of KW 161,599 (USD 559, 168)
for payment or relief to others. The claimis for salary paynents,
paynments on term nation of enploynent, the cost of flights repatriating its
det ai ned enpl oyees and mi scel | aneous evacuati on costs.

359. Mouchel stated that it had approxinmately 80 enpl oyees working on the
Roads Project and other projects in Kuwait at the time of lraq s invasion
of Kuwait. Al of Muchel’s contracts were with the Mnistry. Muche
asserted that 32 of the enployees were ‘expatriates’ (enployees fromthe
Uni ted Ki ngdom or Australia). Many had dependants living with them The
rest of the enployees were ‘local’ enployees. The ‘local’ enployees were
enpl oyees of various nationalities recruited in Kuwait.

360. OF the 32 expatriate enployees, 17 were in Kuwait at the tine of
Irag’s invasion and occupation and thereafter they and their dependants
were detained or were in hiding. The remaining 15 expatriates were on

|l eave. |In the nmiddle of Septenber 1990, the dependants of the detained
expatriates were released. The 17 enpl oyees were detained until Decenber
1990. The local enployees were not detained.

361. The Panel notes that the clainmed anpbunts of the various loss itens
claimed are unclear. Muchel did not break them down in the claim
submi ssion in a neaningful way. The Panel recategorised the anounts

cl ai med where appropriate

(a) Salary paynents — payment of contractual notice to expatriate
enpl oyees

362. Mouchel seeks conpensation in the amunt of KW 24,500 for salaries
paid to the 15 expatriate enpl oyees who were outside Kuwait at the tinme of
Irag’s invasion and occupation. Muchel asserts that because lraq' s

i nvasi on and occupation of Kuwait prevented the continuation of the Roads
Project and other works which it was carrying out in Kuwait, it
consequently had to term nate these enpl oyees’ contracts of enploynent,



S/ AC. 26/ 2001/ 3
Page 70

paying themtwo nonths’ salary in |lieu of the contractual notice period.

363. Mouchel asserted that although it would normally have had to nake
sal ary paynents to its expatriate enpl oyees representi ng two nonths’
notice, and the Mnistry would have rei nbursed Myuchel, Muchel woul d
normal |y have given these enpl oyees two nonths’ notice and asked themto
work out their notice period. The conclusion of the notice period would
have coincided with the conclusion of the particular project. Muche
stated that it was not possible to nmake such arrangenents in the present
case because of Iraq’'s invasion and occupation of Kuwait, causing Muche
to have to pay its enployees for a period when they carried out no work

(b) Salary paynents to detai ned enpl oyees

364. Mouchel seeks conpensation in the amunt of KWD 61,872 for salary
paynments to detai ned enpl oyees and to one | ocal enployee.

365. Following Iraq’ s invasion and occupation of Kuwait, 17 of Mbuchel’'s
expatriate enpl oyees were either nmoved to lIraq and deployed by the Iraq
forces as ‘human shields’ or were in hiding in Kuwait. Sone of the

fam lies of these enployees were al so detained. The enployees were

rel eased i n Decenber 1990

366. Mouchel asserted that it was unable to give the detained or hidden
enpl oyees notice of term nation of their contracts. Muchel provided
“interimrelief” to the detai ned enpl oyees through paynent of 50 per cent
of each enployee’s salary for the five nmonth period in Pounds sterling
(GBP).

367. In August 1991, the Mnistry paid Muchel for work done on the various
projects until 2 August 1990. At this time, Muchel paid the remaining 50
per cent of the salaries to the 17 enpl oyees, representing the renmining 50
per cent of their salaries for the period of their detention

368. Mouchel also nade a paynent to a |ocal enployee who assisted the
det ai ned expatriate enpl oyees.

369. The Panel notes that the Commi ssion has previously awarded
conpensation in category “C’ to seven of the detained enpl oyees for | ost
sal ary paynents during their period of detention (the “lost incone
awards”). The lost inconme awards include conpensation for the paynments
whi ch Mouchel made in August 1991

(c) Termnation paynents

370. Mouchel seeks conpensation in the amunt of KW 64,324 for paynents
allegedly made to sone of its expatriate and | ocal enployees as benefits
recei vabl e upon the termnation of their enploynment. The paynents were

al l egedly made because Iraq' s invasion and occupation of Kuwait interrupted
Mouchel s projects in Kuwait to such an extent that it could no |onger
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enpl oy the enpl oyees.

371. Mouchel asserted that it paid sone of its expatriate enpl oyees
term nation paynents, the anpunts being determned in accordance with
| ength of service.

372. Mouchel also nmade termination paynents to its |ocal enployees as they
received no contractual notice paynments or any interimrelief. The
paynments to the |l ocal enployees appear to have been made according to
Mouchel s “Term nal Indemity policy”.

(d) Airfares

373. Mouchel seeks conpensation in the anount of KWD 8,716 for the cost of
airfares repatriating its detained enpl oyees. The Governnent of the United
Ki ngdom paid for this flight in Decenber 1990 and subsequently sought

rei mbursenent from Mouchel of the Pounds sterling equivalent, GBP 17, 000.

374. Mouchel asserted that had its projects in Kuwait proceeded as pl anned,
the Mnistry would have rei nbursed Mouchel for the cost of return airfares
to the United Kingdom

(e) M scellaneous evacuati on costs

375. Mouchel seeks conpensation in the amunt of KWD 2,187 for

m scel | aneous evacuati on costs of eight expatriates in 1990 and 1991, for
whi ch Mouchel reinbursed these enpl oyees. Sone costs relate to airfares
and travel costs (including accommodation) for detained expatriate

enpl oyees when they were rel eased, including donestic travel costs. These
costs do not overlap with the claimfor airfares.

376. Mouchel al so seeks compensation for costs incurred by the director of
Mouchel responsible for the welfare of the detained enpl oyees, such as
petrol costs.

2. Analysis and val uation

(a) Salary paynents — paynment of contractual notice to expatriate
enpl oyees

377. Mouchel provided as evidence of its alleged | osses copies of the
foll owi ng docunents: bank statenents; matching cheques; internal paynent
aut hori sations; correspondence with some expatriate enpl oyees; payrol
summari es; sonme mscell aneous invoices; a sanple contract of enploynent
providing for a two nonth notice period; and an affidavit froma director
of Mouchel verifying that the contract provided applied to all expatriate
enpl oyees.

378. The Panel finds that the alleged loss is a direct loss in principle.
A company in Muchel’s position would ordinarily ensure that it gave its
enpl oyees sufficient notice so as to only pay themto provide productive
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wor k.

379. The Panel finds that Mouchel provided sufficient evidence of the

al l eged obligation to give two nonths’ notice to all 17 enpl oyees.

However, the evidence provided by Mwuchel in relation to paynents to three
of the 17 enpl oyees was insufficient to denonstrate that the payments were
in fact made in accordance with this obligation. The Panel accordingly
finds that Mouchel denpbnstrated that the salary paynments to the other 14
expatriate enpl oyees were incurred as a direct result of Irag’ s invasion
and occupation of Kuwait.

380. The Panel recomends conpensation for the salary paynents (contractua
notice) in the amount of KWD 18,326 (USD 63, 412).

(b) Salary paynents to detai ned enpl oyees

381. Mouchel provided as evidence of its alleged | osses copies of the
foll owi ng docunents: bank statenents; matching cheques; internal paynent
aut hori sations; correspondence with some of the detained enpl oyees; payrol
summari es; a sanple contract of enploynent; and sone m scel |l aneous

i nvoi ces. The evidence subnmitted establishes that Muchel nade sal ary
paynments in 1990 and 1992 in the anount of KW 61, 872.

382. The Panel finds that the alleged loss is a direct loss. It was
reasonabl e for Muchel to continue to pay the detained enpl oyees’ salaries
bet ween August and Decenber 1990 and the salary of the |ocal enployee who
assi sted the detained enpl oyees.

383. Upon reviewi ng the evidence, the Panel made a reduction for certain
i nconsi stencies in the evidence which Muchel provided.

384. In addition, the Panel refers to paragraph 369 above and notes that a
reducti on must be made for the previous |ost income awards to the seven
det ai ned enpl oyees. The Panel finds that the conponent of their |ost

i ncome awards relating to conpensation for the paynents representing the
remai ni ng 50 per cent of their salaries for the period of their detention
equal s, and therefore extinguishes, Muchel’s claimfor conpensation for
sal ary paynents to the seven enpl oyees for the paynments which Muchel nade
in August 1991.

385. The Panel recomrends conpensation for salary paynents to detai ned
enpl oyees in the anpbunt of KWD 47,934 (USD 165, 861).

(c) Termnation paynents

386. Mouchel provided as evidence of its alleged | osses copies of the
foll owi ng docunents: correspondence with the [ ocal enployees which referred
to a “Terminal Indemity policy” under which the | ocal enployees were to
recei ve paynent according to their length of service; a sanple contract of
enpl oynent for expatriate enployees; and audited financial statenents.
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(i) Local enployees

387. The Panel notes that, in Muwuchel’s reply to the article 34
notification, it stated that the paynents to both the expatriate enpl oyees
and the | ocal enployees for which Mouchel seeks conpensation were nmade
gratia’ .

ex

388. The Panel neverthel ess considers that Muchel provided sufficient

evi dence to establish an obligation on the part of Muchel to make the
paynments to the |l ocal enployees and that the obligation was triggered by
Iraq’s invasion and occupation of Kuwait. Mouchel’s financial statenents
prepared in the years prior to lraq s invasion and occupation of Kuwai't
denonstrate that Mouchel mnmade provision for these paynents on the basis
that it was subject to a legal obligation to its | ocal enployees. Muche
advi sed the Panel that its auditors made this provision because it was
prudent to do so.

389. However, because Mouchel nmde provision for these paynents inits
accounts, the Panel finds that Muchel would have made these paynents
regardl ess of the reason for term nation of the enploynent relationship
This is confirnmed by Muchel’s statement in reply to the article 34
notification that “in respect of termination costs it is clear that al
reasonabl e costs in connection with denobilization would have been payabl e.
However these cost woul d have been denom nated in terns of other conponents
to this claim” Muchel therefore failed to denonstrate that the cost of
the termination paynments to the | ocal enployees was suffered as a direct
result of lraq s invasion and occupation of Kuwait.

(ii) Expatri ate enpl oyees

390. Al t hough Mouchel provided a sanple contract of enmploynent, it failed
to provide evidence of its asserted |legal obligation to nake termnination
paynments to expatriate enpl oyees, such as extracts from applicable | aws
which actually established the obligation to make such paynents. Moreover,
while the financial statements refer to Kuwaiti |abour |aws, Muchel stated
that the application of these |laws to the expatriate enpl oyees was uncl ear
and that it never acknow edged their application to expatriate enpl oyees.
Finally, Muchel stated that the paynents were in fact made to relieve
particular hardship. This indicates that the payments were truly ex
gratia. The Panel accordingly finds that Muchel failed to denonstrate
that the cost of the term nation paynents to the expatriate enpl oyees was
suffered as a direct result of Iraqg' s invasion and occupation of Kuwait.

(d) Airfares

391. Mouchel provided no evidence of paynent of the airfares or of
Mouchel ’s paynment of the bill which it allegedly received fromthe
Governnment of the United Kingdom The Panel finds that Muchel provided
i nsufficient evidence to substantiate its alleged | oss.
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(e) M scellaneous evacuati on costs

392. Mouchel provided as evidence of its alleged | osses copies of the
foll owi ng docunents: bank statenents; matching cheques; internal paynent
aut hori sations; correspondence with enpl oyees and their dependants;

i nvoi ces; and receipts. These docunents indicate that the travel costs
were incurred in the course of repatriation of expatriate enpl oyees from
Kuwait and Saudi Arabia once they were released fromdetention, to their
hones in the United Kingdom The evidence provided indicates that

associ ated hotel costs were incurred en route.

393. Mouchel normally paid for its enployees’ travel costs, and was then
rei mbursed by the Mnistry. This practice was brought to an end by Iraq’s
i nvasi on and occupation of Kuwait. The Panel therefore finds that all of
the travel costs incurred by the detained enpl oyees and rei nbursed by
Mouchel were suffered as a direct result of Irag’ s invasion and occupation
of Kuwait.

394. The Panel recomrends conpensation for m scellaneous evacuati on costs
in the ampbunt of KWD 795 (USD 2, 751).

395. The renmi nder of the costs were incurred by the Muchel director.
Mouchel provided insufficient evidence of why the costs were incurred. The
Panel finds that Muchel failed to submit sufficient evidence to
denonstrate that the alleged costs were incurred as a direct result of
Irag’s invasion and occupation of Kuwait.

3. Recommendat i on

396. The Panel recomends conpensation in the ampbunt of USD 232,024 for
paynment or relief to others.

D. Financial |osses

1. Facts and contentions

397. Mouchel seeks conpensation in the anpunt of KWD 1,011 (USD 3, 497) for
“bond costs”. Mouchel provided no explanation of the claim It appears
fromthe evidence provided that Muchel gave a bond or guarantee to Gulf
Bank of Kuwait in the anount of KWD 145,000, and that the ampunt sought
represents charges for “the period to 24 July 1991” in respect of the bond
or guar ant ee.

2. Analysis and val uation

398. Mouchel provided as evidence of its alleged | osses copies of an

i nternal paynment authorisation, and a bank statenent and debit advice from
a United Kingdom bank. The evidence establishes Muchel’s paynent of the
anount sought. However, Mouchel provided no evidence of the circunstances
resulting inits entry into the bond or guarantee or the reason for paynent
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of the amount paid. The Panel finds that Muchel failed to denpnstrate
that the alleged loss was suffered as a direct result of lraq s invasion
and occupation of Kuwait.

3. Recommendat i on

399. The Panel recommends no conpensation for financial |osses.
E. Oher |osses

1. Facts and contentions

400. Mouchel seeks conpensation in the anount of KW 85,354 (USD 295, 343)
for other losses. The claimis for the anpunt allegedly paid by Muchel to
settle a rental judgnent and associated costs (the “rental judgnent”), and
certain costs associated with resunming its activities in Kuwait after the
liberation of Kuwait (the “restart costs”).

(a) Rental judgnent

401. Mouchel stated that at the tine of Irag’s invasion and occupation of
Kuwait, it |eased many Kuwaiti properties for the use of its enployees.
The M nistry was responsible for rei nbursing Mouchel for these renta
costs.

402. Mouchel asserted that one | essor succeeded in obtaining a judgnent
froma Kuwaiti court for unpaid rent which accrued during Irag’s occupation
of Kuwait and until 1 June 1991, in the anpunt of KW 18,391. According to
Mouchel , the Kuwaiti courts did not consider Iraq s invasion and occupation
of Kuwait as a valid |legal reason for relieving | essees of their liability.
The Mnistry refused to pay the rent. Muchel alleged that it settled this
di spute by the paynent of KWD 5,250 to the | essor on 25 April 1994.

Mouchel al so seeks conpensation in the anount of KWD 300 for |egal fees
which it paid to its lawers in Kuwait to advise on the claim

(b) Restart costs

403. Mouchel stated that in 1991 and 1992, it incurred substantial costs to
re-establish its pre-invasion position in Kuwait. Sone costs were
associated with attending to the potential recovery of assets, and can be
seen as attenpts to nitigate |l oss. Sone costs were associated with
attenpts to regain involvement in the contracts form ng the Roads Project.
The remai nder of the costs represent |osses for 1991 and 1992 for which
Mouchel did not receive any subsequent credit.

404. Mouchel seeks conpensation in the anount of KWD 79,804. This figure
represents the amount of Mouchel’s | osses between August 1990 and July 1992
as shown in the profit and | oss statenents which Muchel originally

provi ded. The Panel notes that in its reply to the article 34
notification, Muchel provided anended financial statements containing a
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hi gher figure of KWD 86,443. As is stated in paragraph 326, supra, the
Panel has based its review on the original (lower) figure.

2. Analysis and val uation

(a) Rental judgnent

405. Mouchel provided as evidence of the settlenent and | egal fees, copies
of the follow ng docunents: a letter from Mouchel to the | essor dated

10 June 1991; an untranslated copy of the judgnent; and the settlenent
agreenent with the | essor signed on 25 April 1994.

406. Mouchel was requested in the article 34 notification to provide the

| ease agreenent and a translated copy of the judgnment. Mouchel failed to
provide a translated copy of the judgnment. Mouchel stated that it had
provi ded a copy of the lease. It supplied several docunents in Arabic,
whi ch have not been transl ated.

407. The letter and settlenment agreenent constitute evidence denonstrating
that there was a dispute between Muchel and a | essor regardi ng the paynent
of rental for at |east one property during the period of Iraqg' s invasion
and occupation of Kuwait and afterwards, that the |essor succeeded in

obtai ning judgment for the rental, that the dispute was settled for a
smal | er amobunt (KWD 5, 250) and that Mouchel paid this smaller anount.

408. However, because Muchel failed to provide translated copies of the
judgment or the lease, it is inpossible to assess whether the |oss clained
is direct. Mouchel provided no information as to the basis of the
judgment. Further, without a translated copy of the lease, it is not
possi bl e to deterni ne whether the alleged ambunt of the judgnent was
correct or that the settlement with the | essor was reasonable. In
addi ti on, Mouchel supplied no proof of payment of the |legal fees.

409. In relation to the claimfor the anmpbunt paid to the lessor in

settl enment of the rental judgnment and the consequential |egal fees, the
Panel finds that Muchel failed to establish that the | osses were suffered
as a direct result of Iraq s invasion and occupation of Kuwait.

(b) Restart costs

410. Mouchel provided as evidence of the restart costs audited financi al
statements and tax subnissions to the Kuwaiti authorities for 1991 and
1992.

411. Mouchel was requested in the article 34 notification to provide bank
statements and evidence of its alleged expenses and costs, such as invoices
or receipts. In its reply, Muchel stated that where the alleged | osses
related to transactions in Kuwait post-liberation, it was not always
possible to obtain receipts and many transacti ons were cash transacti ons.

It also stated that where invoices exist, they had been archived and could
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413. In relation to the claimfor restart costs, the Panel finds that
Mouchel failed to establish that it incurred such costs and | osses, and
that such costs and | osses were incurred or suffered as a direct result of
Iraq’s invasion and occupation of Kuwait.
3. Recommendati on
414. The Panel reconmends no conpensation for other |osses.
F. Recommendation for Mouche
Tabl e 20. Recommended conpensati on for Mouche
Cl ai m el enent Cl ai m anount Reconmended
(USD) conpensation
(USD)

Loss of profits 232,611 173, 446

Loss of tangible 76, 699 nil

property

Payment or relief to 559, 168 232,024

ot hers

Fi nanci al | osses 3,497 nil

O her | osses 295, 343 ni

Tot al 1,167,318 405, 470
415. Based on its findings regarding the Muuchel’s claim the Pane
recommends conpensation in the anount of USD 405,470. 1In relation to
Mouchel s claimfor loss of profits, the Panel finds the date of |oss to be
2 August 1990. In relation to Muchel’s claimfor paynment or relief to
ot hers, the Panel finds the date of | oss to be 2 Novenber 1990.
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X1, | NTERGRAPH CORPCRATI ON

416. Intergraph Corporation (“Intergraph”) is a corporation organised
according to the laws of the United States of Anerica and the parent
conpany of Intergraph Mddle East Limted (“IME"), a corporation organised
according to the laws of Cyprus. |IME allegedly sustained |osses arising
out of contracts to provide information systens in Kuwait. |ntergraph
states that IME's | osses were assigned to Intergraph and that Intergraph
credited IME for the losses incurred in Kuwait. Intergraph states that it
is therefore the proper claimant to file a claimwi th the Comm ssion

417. In the “E" claimform Intergraph sought conpensation in the anount of
USD 2,247,775 for contract | osses, |oss of tangible property, |oss of

i ncome produci ng property, paynent or relief to others and other | osses
(loss of petty cash and deposits).

418. The Panel has reclassified elements of Intergraph’s claimfor the
purposes of this report. The Panel therefore considered the amunt of
USD 2, 247,775 for contract | osses, |oss of tangible property, paynent or
relief to others and financial |osses, as foll ows:

Table 21. Intergraph’s claim
Cl ai m el enent Cl ai m anpunt
(USD)
Contract | osses 1, 440, 877
Loss of tangi ble property 742,745
Payment or relief to others 59, 800
Fi nanci al | osses 4,353
Tot al 2,247, 775

A. Contract | osses

1. Facts and contentions

419. Intergraph seeks conpensation in the amount of USD 1, 440, 877 for
contract | osses allegedly incurred in connection with IME's “billed
uncol | ected receivabl es” and “unbilled receivabl es”.

2. Analysis and val uation

(a) “Billed uncoll ected receivabl es”

420. I ntergraph seeks conpensation in the amunt of USD 307,196 for “billed
uncol | ected receivables” owing fromfive debtors in Kuwait and Japan, for
services performed in Kuwait.
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421. Several of the outstanding anounts are debts which fell due and
payabl e wel|l before Iraq s invasion and occupation of Kuwait, including as
far back as 1987. Intergraph did not provide an explanation as to why the
debts were still outstanding at the time of Iraq s invasion and occupation
of Kuwait. Mreover, Intergraph did not explain the direct Iink between

t he non-paynent of the debts and Iraqg’'s invasion and occupation of Kuwait.

422. In relation to the outstandi ng anounts which were due closer to the

i nvasi on date (for exanple, 25 July 1990), Intergraph did not explain why
the ampbunts due were not recovered either before 2 August 1990, or
following the end of Iraq’ s invasion and occupation of Kuwait, or what
steps, if any, it or IME took to recover the outstandi ng anbunts. Anmpunts
wer e due upon receipt of IME' s invoice.

423. Intergraph provided as evidence of its alleged | osses an internally
generated receivabl es analysis for each debtor and copies of npbst of the
i nvoices. Intergraph also provided a letter of confirmation fromI|ME s

auditor that Intergraph’s claimwas prepared from and was in accordance

with VE's records.

424. This Panel has found that a clai mant nust provide specific proof that
the failure of a non-lraqi debtor to pay was a direct result of Iraq's

i nvasi on and occupation of Kuwait. A claimnt nust denonstrate, for
exanpl e, that such a business debtor was rendered unable to pay due to

i nsol vency or bankruptcy caused by the destruction of its business during
Irag’s invasion and occupation of Kuwait, or was otherwi se entitled to
refuse to pay the claimant. Intergraph did not supply such proof in
relation to its claimfor “billed uncollected receivabl es”.

425. The Panel consequently finds that Intergraph did not denonstrate that
its losses in connection with “billed uncollected receivabl es” were the
direct result of Iraq s invasion and occupation of Kuwait.

(b) “Unbilled receivabl es”

426. I ntergraph seeks conpensation in the ambunt of USD 1, 133,681 for
“unbilled receivables” in relation to two projects in Kuwait.

(i) Kudans project

427. Intergraph seeks conpensation in the amunt of USD 790,590 for goods
and services provided by | ME on the Kudans project.

428. | ME was a sub-contractor to Mtsui Engi neering and Shi pbuilding Co.
(“Mtsui”), a Japanese company, on the Kudans project. The contract price
was stated as KWD 720,539. |IME invoiced Mtsui on 2 March and 19 July 1990
for 60 per cent of the contract price and received the correspondi ng
payments. Intergraph alleges that it is still owed the renmmi ni ng 40 per
cent of the contract price, amounting to 288, 216, |ess KW 16, 744 for
services that were not performed and KWD 38,946 for “warranty, workshop
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and training”. Intergraph then converted its claimdenom nated in Kuwait
dinars to United States dollars.

429. Intergraph alleges that following Iraq s invasion and occupation of
Kuwait, the letter of credit opened for the project expired and Mtsu
woul d not approve any additional payments because Mtsui’'s equi pment was
stolen during Irag’s invasion and occupation of Kuwait.

430. Intergraph did not provide any evidence establishing that the failure
of Mtsui to pay the outstanding anobunts was the direct result of Iraq’'s

i nvasi on and occupation of Kuwait, by establishing, for exanple, that

M tsui was unable to pay the outstandi ng anobunts due to bankruptcy or

i nsol vency or was entitled to refuse to pay for any other reason

431. Intergraph provided as evidence of its alleged | osses, copies of
i nvoices, a copy of the letter of credit dated 14 Septenber 1989, and

correspondence with Mtsui, including correspondence after lraq s invasion
and occupation of Kuwait, which deals with the subject of settling the
out standi ng anmount. Intergraph also provided correspondence with Mtsu

dated May 1991 requesting that the letter of credit be extended. Mtsu

responded in August 1991 stating that it wanted to cancel the letter of

credit due to the difficulties of fulfilling the contractual obligations
experienced by both parties.

432. The Panel finds that Intergraph did not denonstrate that its |losses in
relation to the Kudanms project were the direct result of Iraqg’ s invasion
and occupation of Kuwait. Intergraph failed to denonstrate that the
failure of Mtsui to pay the ampbunts due and owi ng was attributable to

M tsui being rendered insolvent or liquidated as a direct result of Iraq's
i nvasi on and occupation of Kuwait or that Mtsui was otherwi se entitled to
refuse to pay | ME

(ii) Mnistry of Defence of Kuwait

433. Intergraph seeks conpensation in the amunt of USD 301, 615 for unpaid
systens delivered to the Mnistry of Defence of Kuwait (the “Mnistry”).

434. Intergraph alleges that ampunts falling due under the contract were to
be invoiced to the Mnistry through IME's |ocal agent in Kuwait. The agent
was billed on 24 May 1991, however, Intergraph alleges that he refused to

pay.

435. In relation to the sanme debtor, Intergraph al so seeks conpensation in
t he amobunt of USD 41,476 representing unbilled freight and mi scel |l aneous
items for the Kuwait Municipality. Intergraph states that these itens
woul d have been billed but for Iraq’ s invasion and occupation of Kuwait.

436. I ntergraph did not provide an explanation as to why the ampunts due
were not recovered following the end of Iraq s invasion and occupation of
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Kuwait. Intergraph made no allegation that the Kuwait Minicipality and the
M nistry were unable to pay for the delivered systens.

437. The Panel finds that Intergraph did not denpnstrate that its |losses in
relation to the Mnistry were the direct result of Iraqg’ s invasion and
occupation of Kuwait. Intergraph failed to denonstrate that the failure of
the Kuwait Municipality and the Mnistry to pay the amobunts due and ow ng
was attributable to the Kuwait Municipality and the Mnistry being rendered
i nsolvent as a direct result of Iraqg’ s invasion and occupation of Kuwait or
that the Kuwait Municipality and the Mnistry were otherwi se entitled to
refuse to pay | M

3. Recommendat i on

438. The Panel reconmends no conpensation for contract | osses.

B. Loss of tangi ble property

1. Facts and contentions

439. I ntergraph seeks conpensation in the amount of USD 742,745 for |oss of
tangi bl e property. The claimis for the alleged | oss of tangi ble property
(fixed assets and inventory) left in IME's Kuwait office.

440. Intergraph alleges that the managi ng director of IME visited the
Kuwait office in February 1991. According to Intergraph, the office was
open and a security guard infornmed the managing director that all of the
property had been stolen by the Iraqgi forces.

441. Intergraph originally classified an alleged loss in the anmount of

USD 720,097 as “loss of inconme producing property”, but the |osses are nore
appropriately classified as tangible property |osses. The Panel has,
therefore, considered these | osses together with the bal ance of USD 22, 648,
which was classified in Intergraph’s original claimsubmssion as |oss of
tangi bl e property.

2. Analysis and valuation

442. I ntergraph provided as evidence of its alleged | osses an undated
internally generated table of “fixed assets” and an internally generated
“fixed assets register” for its office equiprment as at 30 Novenber 1990.
The printouts provide the equi pnent purchase date, cost, rate of
depreciation, cunul ative depreciation and attri bute a net val ue of

USD 17,322 to the equipnent. |In relation to the alleged |ost inventory,

I ntergraph provided an internally generated, undated, inventory. Because
the inventory list is undated, it is inpossible to verify whether it was
cont enporaneous with Iraq s invasion and occupation of Kuwait. |Intergraph
did not provide any other evidence.
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443. The Panel finds that Intergraph failed to provide sufficient evidence
whi ch denpnstrated its title to or right to use, and the value and the
presence in Kuwait of, the property.

3. Recommendat i on

444. The Panel reconmmends no conpensation for |oss of tangible property.

C. Paynent or relief to others

1. Facts and contentions

445. | ntergraph seeks conpensation in the ampbunt of USD 59, 800 for paynent
or relief to others. The claimis for the alleged costs of conpensating

I ME's enployees for the | oss of personal itens which were left behind in
Kuwai t .

446. | ME had an office in Kuwait to support and service its custoners.
Intergraph alleges that four staff nmenbers were stationed in Kuwait, while
I ME's other staff travelled from Cyprus and other offices to Kuwait
whenever their support was required. At the tinme of Iraq s invasion and
occupation of Kuwait, Intergraph states that the branch office in Kuwait
was abandoned and all enployees left Kuwait. Intergraph states that the
enpl oyees’ personal property was stolen by the Iraqgi forces and that | ME
conpensated its enpl oyees for their |osses.

2. Analysis and valuation

447. I ntergraph provided as evidence of its alleged | osses internally
generated letters to the enployees along with the enployees’ |ists of
personal itens lost in Iraq. |Intergraph did not provide any evidence that
it actually conpensated its enpl oyees.

448. The Panel finds that Intergraph failed to provide sufficient evidence
in support of the alleged costs of conpensating IME s enpl oyees for the
| oss of their personal itens.

3. Recommendat i on

449. The Panel reconmends no conpensation for paynment or relief to others.

D. Financial | osses

1. Facts and contentions

450. I ntergraph seeks conpensation in the amobunt of USD 4,353 for financial
| osses. The claimrelates to funds in several accounts with the Nationa
Bank of Kuwait (“NBK”), which were allegedly stolen, including funds froma
“petty cash” account. One of the accounts was in the nane of IME' s pre-

i nvasi on manager in Kuwait.



S/ AC. 26/ 2001/ 3
Page 83

451. Intergraph alleges that it was unable to recover the renmai nder of the
bank bal ances held with the NBK because t he nanager who was handling I ME s
Kuwait operations did not return after the war. Intergraph alleges that it
does not have any other records, which would enable it to recover the

bal ances.

452. Intergraph originally classified the claimfor financial |osses as
“other | osses”, but the | osses are nore appropriately classified as
financi al |osses.

2. Analysis and val uation

453. Intergraph provided as evidence of its alleged | osses a | edger
printout show ng the bank bal ances at the NBK. It also provided a copy of
a cheque, dated 20 November 1992, in the amount of 7,597 Pounds sterling
(USD 11,708) paid by the NBK to I ME's forner nmanager, and correspondence
evi dencing the partial payment of one of the bank bal ances.

454. Fromthe evidence provided, it is clear that Intergraph did receive
partial paynent in Novenber 1992 through | ME' s fornmer manager of the anpunt
held in the account. Intergraph did not provide any evidence regarding the
“petty cash” account.

455. The Panel finds that Intergraph failed to prove that the funds in the
accounts were appropriated, renoved, stolen or destroyed and, therefore,
how it suffered any | oss.

3. Recommendat i on

456. The Panel recommends no conpensation for financial |osses.

E. Recomendation for Intergraph

Tabl e 22. Recommended conpensation for Intergraph

Cl ai m el enent Cl ai m anpunt Recommended

(USD) conpensati on
(USD)

Contract | osses 1, 440, 877 ni |

Loss of tangible 742,745 nil

property

Payment or relief to 59, 800 ni

ot hers

Fi nanci al | osses 4,353 ni |

Tot al 2,247,775 ni |

457. Based on its findings regarding Intergraph’s claim the Pane
recomends no conpensati on.
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XI'V. PARSONS, DE LEUW [INC

458. Parsons, De Leuw, Inc. (“Parsons”) is a corporation organised
according to the laws of the United States of Anerica. At the tinme of
Irag’s invasion and occupation of Kuwait, Parsons was operating under the
name of De Leuw, Cather & Conpany in the area of the design and supervision
of roading projects. De Leuw, Cather & Conpany changed its name to
Parsons, De Leuw, Inc. in 1992.

459. Parsons seeks conpensation on behalf of its wholly owned subsidiary,

De Leuw, Cather International Limted, a corporation organi sed according to
the laws of the United Kingdom Parsons stated that it carried on its
overseas business through De Leuw, Cather International Limted, which
incurred the | osses for which Parsons seeks conpensation. In 1994, De
Leuw, Cather International Limted assigned all of its rights to bring a

cl aim before the Conm ssion to Parsons.

460. In the “E" claimform Parsons sought conpensation in the amunt of
USD 1, 338,966 for contract |osses and other |osses. The Panel has
reclassified elenments of Parsons’ claimfor the purposes of this report.
The Panel al so notes that Parsons made arithnmetic errors in the cal cul ation
of its reclassified claimfor paynment or relief to others. The nature of
the errors is described in paragraph 491, infra. The Panel therefore

consi dered the ampbunt of USD 1, 265,503 for |oss of profits, payment or
relief to others and other | osses, as foll ows:

Tabl e 23. Par sons’ cl ai m

Cl ai m el enent Cl ai m anpunt
(USD)

Loss of profits 599, 842

Payment or relief to others 585, 482

O her | osses 80, 179

Tot al 1, 265, 503

A. Loss of profits

1. Facts and contentions

461. Parsons seeks conpensation in the anopunt of USD 599, 842 for |oss of
profits which it expected to receive in relation to three projects. The
projects, insofar as they concerned Parsons’ participation, related to the
design and construction of roads, and were underway or about to comrence in
Kuwait as at the date of Iraq’ s invasion and occupation of Kuwait. The

M nistry of Public Wrks, Kuwait (the “Mnistry”) was the enployer for al
three projects.
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462. Two of the projects were projects for the construction of the Sixth
Ring Road (the “Sixth Ring Road Project”) and the Ghazali Expressway (the
“Gnazal i Expressway Project”) in and around Kuwait City. The third project
was for the design of the Mibarak Al -Kabeer Hospital Conplex Master Pl an
(the “Hospital Project”).

463. Parsons asserted that all of the Projects were term nated by Iraq' s
i nvasi on and occupation of Kuwait and that they were not resuned after the
liberation of Kuwait.

(a) The Sixth Ring Road Project

464. Under Agreenent EF/ R/ 32, Parsons agreed to provide supervision
services for the Sixth Ring Road Project to the Mnistry.

465. The date of the agreenent was not supplied and it has not been
possible fromthe limted evidence which Parsons provided to detail the
nature of the Project or Parsons’ responsibilities. It appears that

Par sons and anot her consulting engi neeri ng conpany, Pan Arab Consulting
Engi neers of Kuwait (“PACE’), supervised the work of a construction conpany
whi ch was executing the Project works under Contract RA/ 64 between the
construction conpany and the Mnistry. Parsons did not explain PACE s role
inrelation to the contract works.

466. The budget for Parsons’ services under the contract was KW 3, 475, 686
by virtue of an anendnent to the agreenent (Amendnent No. 5) dated 21
January 1987. Pursuant to Amendment No. 5, the works comrenced on 1 March
1987 and the period for their conpletion was extended until 30 Septenber
1990.

467. Parsons stated that all of its costs were reinbursed by the Mnistry,
except for salary and overheads fromwhich it derived a 10 per cent |eve
of ‘profit’. Parsons asserted that this agreed ‘profit’ was equivalent to
t he amobunt of KWD 200, 049 over the |ife of the agreenent.

468. As at the date of Iraqg's invasion of Kuwait, Parsons’ performance
under the agreenent was substantially conplete (approximtely 76 per cent).
Parsons stated that for its work until 2 August 1990, the Mnistry had

al ready paid Parsons the amount of KWD 182,341 in respect of the ‘profit’
conponent. Parsons seeks conpensation for the unpaid ‘profit’ conponent in
the amount of KWD 17,708 (USD 60, 208).

(b) The CGhazali Expressway Project

469. A consortium conprising Parsons and PACE entered into Agreenent
EF/R/'45 with the Mnistry under which the consortium agreed to provide
engi neering supervision services for the Ghazali Expressway Project. The
date of the agreement was not supplied. The Panel notes that the “F3”
Panel recently considered a claimby the Mnistry in relation to the
Ghazal i Expressway Project and revi ewed evi dence rel evant to Parsons’
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claim The Mnistry asserted that the agreenment with Parsons and PACE had
not been signed as at 2 August 1990, although the contract had been
negoti ated and was expected to be signed in Septenber 1990.

470. Under the extract from Agreenment EF/ R/ 45 which Parsons provided to the
Panel , Parsons and PACE agreed to supervise Contract RA/ 91 between the

M nistry and the constructi on conpany which was expected to execute the
Project works. As between Parsons and PACE, Parsons was the | eader of the
consortium and was contractually responsible to the Mnistry in al

respects. PACE provided enpl oyees and earned inconme and ‘profit’ fromits
contri bution.

471. Parsons stated that as at the date of Iraq s invasion of Kuwait, its
performance had not yet comrenced under the agreenment. Perfornmance was due
to start on 1 Septenber 1990. Parsons asserted that under the agreenent,

it was entitled to receive the anount of KWD 153,010 for ‘profit’ over the
life of the agreenent. As with the agreenment for the Sixth R ng Road
Project, the Mnistry reinbursed Parsons for nost of its costs. The
‘profit’ conponent represented 10 per cent of salaries and overhead and was
a figure which was agreed with the Mnistry.

472. Parsons seeks conpensation in the anpunt of KW 153,010 (USD 520, 234)
for the profit which it expected to receive over the |ife of the agreenent
for the Ghazali Expressway Project.

(c) The Hospital Project

473. Parsons entered into a sub-contract with PACE dated 1 August 1988 for
the provision of traffic analysis consultancy services in relation to the
Hospital Project. The principal agreenent, Agreenent SPF/ 08/88, between
PACE and the Mnistry, was dated 19 July 1988.

474. Parsons’ obligations under the sub-contract were linmted to the survey
and design of traffic services.

475. PACE agreed to pay Parsons the ampbunt of KWD 15, 706 under the sub-
contract. Parsons stated that there were three phases of work under the
sub-contract. It stated that it had conpleted and been paid for the first
phase of its work, but that work on the second and third phases had not
commenced as at 2 August 1990.

476. Parsons asserted that under the sub-contract, it would have received
the anmount of KW 5,706 for its work on the second and third phases. It
asserted that all of its costs were fixed, so that the anpunt of KWD 5, 706
represented its profit conponent for the sub-contract.

477. Parsons seeks conpensation in the anount of KW 5,706 (USD 19, 400) for
the profit which it expected to receive for the balance of the sub-
contract.
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2. Analysis and val uation

478. The requirenents to substantiate a | oss of profits claimhave been
stated by the Panel in paragraphs 16 and 17, supra.

479. In support of its claims in relation to all of the Projects, Parsons
provi ded as evidence two affidavits of an enpl oyee of Parsons who was the
Kuwait office nmanager at the tinme of Iraq s invasion and occupation of
Kuwai t. The affidavits support Parsons’ assertions as to the effect of
Irag’s invasion and occupation of Kuwait on the Projects it was undertaking
and verify the calculations of its clained | osses.

480. I n support of its claimin relation to the Sixth Ri ng Road Project,
Par sons provi ded a copy of Anendnent No. 5 to the agreenent, dated 21
January 1987. The agreenent itself was not provided. Parsons also
suppl i ed correspondence from Parsons to the Mnistry in January 1987
attachi ng a budget proposal. This correspondence appears to have forned
the basis for the proposal, which was accepted with m nor anmendments by
Par sons on 21 January 1987. The budget proposal contai ned extensive
payment terns and a detail ed breakdown of the ‘profit’ figure. Finally,
Parsons provided a letter from Parsons to the Mnistry dated 18 Cctober
1991 seeking paynent for work carried out up to 3 August 1990 and attaching
a detailed invoice.

481. In relation to the Chazali Expressway Project, Parsons provided
limted extracts from Agreement EF/ R/ 45 and correspondence with the
M ni stry regarding the date of commencenent of the agreement.

482. In relation to the sub-contract for the Hospital Project, Parsons
provi ded the sub-contract itself and one letter to PACE dated prior to the
sub-contract.

483. In the article 34 notification, Parsons was asked to provide, inter
alia, the follow ng financial docunmentation for each Project: audited
financial statenents; budgets; managenent accounts; turnover statenents;
original bids and tender sum anal yses; tinme schedul es; profit/loss
statenents; finance costs and head office costs. As has been explained in
paragraph 480, supra, Parsons provided the budgets, tinme schedul es and
tender sum anal yses for the Anendnent to the agreenent for the Sixth Ring
Road Project in the formof the contractual docunmentation for that Project
itself in its original claimsubmssion. Parsons did not reply to the
article 34 notification. Consequently, it did not provide the requested
docunentation in relation to any of the other Projects at any tine.

484. Parsons supplied evidence which established that the Sixth R ng Road
and Hospital Projects were ongoing as at 2 August 1990 and were interrupted
by Iraq’s invasion and occupation of Kuwait. It also supplied evidence

whi ch established that the Ghazali Expressway Project was likely to
commence in Septenber 1990.
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485. However, Parsons provided insufficient evidence of the terns of the
agreenents for the Sixth Ring Road and the Ghazali Expressway Projects to
establish that Parsons suffered any | osses and that the all eged | osses were
suffered as a direct result of Iraqg’s invasion and occupation of Kuwait.

Wt hout evidence of all the relevant contractual terms, the Panel is unable
to assess Parsons’ assertion that it was contractually entitled to receive
the alleged ‘profit’ under either agreenent.

486. In relation to the sub-contract for the Hospital Project, Parsons
suppl i ed sufficient evidence of the contractual terns, including the terns
of paynment. However, Parsons provided no evidence to substantiate its
assertion that all of its costs were fixed. Such evidence would include

i nvoi ces for work carried out under the first phase. The Pane
consequently considers that, in the absence of evidence regardi ng Parsons’
actual costs in relation to the sub-contract for the Hospital Project,
Parsons failed to denonstrate that it suffered any | osses and that the

al l eged | osses were suffered as a direct result of Iraqg’ s invasion and
occupation of Kuwait.

487. Moreover, the Panel finds that Parsons failed to provide sufficient

i nformati on and evidence to assess whether its clained ‘profit’ under al
three agreenments represented the actual profit which Parsons could have
expected to earn. |In the absence of audited financial statenents, in
particul ar, the Panel was unable to verify Parsons’ assertions with respect
toits profitability under all three agreenents.

3. Recommendat i on

488. The Panel reconmends no conpensation for |oss of profits.

B. Paynent or relief to others

1. Facts and contentions

489. Parsons seeks conpensation in the anount of USD 585, 482 for paynent or
relief to others. The claimis for the alleged costs of salary and other
paynments made to 18 expatriate enpl oyees, many of whom were detai ned by the
Iragi authorities until Decenber 1990, and paynents of termination benefits
to 45 |l ocal enployees recruited in Kuwait.

490. Parsons stated that all of its enployees were working on the Sixth
Ring Road Project at the time of lIraq s invasion and occupati on of Kuwait.

491. The Panel notes that in its Statenent of Claim Parsons sought
conpensation for paynent or relief to others in the anbunt of USD 658, 945,

i ncludi ng the anount of USD 140, 332 for payment of ‘conpletion bonuses’ to
expatriate enpl oyees. However, a review of the supporting schedul es showed
that Parsons’ claimfor the ‘conpletion bonuses’ actually totalled

UsD 79, 957, a difference of USD 60,375. Further, in the “E" claimform and
the Statenent of Claim Parsons calculated that all of the schedules in
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relation to its claimfor payment or relief to others supported a claim
anmount of USD 658, 945. However, the Panel found that these schedul es only
supported a clai manmunt of USD 645,857, representing a difference of

USD 13,088. The Panel consequently recal cul ated the amount of Parsons’
claimas a claimin the amount of USD 585,482 (USD 658, 945 | ess USD 60, 375
| ess USD 13, 088).

492. Parsons al |l eged that under the agreenent for the Sixth R ng Road
Project, the Mnistry was required to rei nburse Parsons for alnost all of
the paynments for which Parsons seeks conpensation as direct costs. Parsons
stated that it would have recovered the bal ance of the paynents as part of
its charge for overheads.

(a) Expatriate enpl oyees

493. In relation to the expatriate enpl oyees who were detai ned, Parsons
asserted that it was unable to ternmnate their enploynent while they were
detai ned. Once these enpl oyees were rel eased or escaped, Parsons gave them
30 days’ notice of term nation of their enploynment. Parsons asserted that
it was also required to give, and did give, the expatriate enpl oyees who
were not detained, the same period of notice comencing on 12 August 1990.
Parsons all eged that it was contractually required to make sal ary paynents
to its expatriate enpl oyees while they were detained, and to all of its
expatriate enpl oyees during the notice periods under their respective
contracts of enploynment, in the amunt of USD 202, 853.

494. Parsons further alleged that it was contractually required to nake
paynments to its enployees for the foll owi ng benefits which accrued during
this period: nedical and life insurance premiuns in the amount of

USD 8, 779; holiday pay in the amount of USD 67,594; relocation, travel and
living allowances in the total anbunt of USD 26,370; and the costs of
storage of enployees’ property in the anpbunt of USD 12,524. Parsons al so
al l eged that the enployees were also entitled to receive ‘conpletion
bonuses’, equivalent to 10 per cent of their base salary, upon the

term nation of their enploynent, in the anpunt of USD 79, 957.

495. Finally, Parsons sought reinbursenent of the ampbunts which it paid to
some of these enployees for airfares and associated travel costs to their
homes after they were rel eased or escaped in the anmobunt of USD 24, 872.

496. Parsons accordi ngly seeks conpensation in the amobunt of USD 422, 949
for payments to the expatriate enpl oyees.

(b) Local (Kuwaiti) enpl oyees

497. In relation to the local enployees, Parsons asserted that it was
required under Kuwait’'s |abour |aws to pay these enpl oyees term nation
benefits based on their length of service. Parsons seeks conpensation for
paynment of term nal benefits in the amobunt of USD 162, 533.
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2. Analysis and val uation

498. Parsons provided as evidence of its alleged | osses copies of the
foll owi ng docunents: the two affidavits referred to in paragraph 479,
supra; Amendment No. 5 to the agreement for the Sixth Ring Road Project;
Par sons’ invoice dated 18 COctober 1991 sent to the Mnistry regarding
paynment of amounts earned until 3 August 1990; air tickets; invoices;
letters from Parsons to the expatriate enployees with cal cul ati ons of
proposed payments; internal payment authorisations; records relating to
enpl oyee | eave; cheques; and letters and notes fromthe enpl oyees
confirm ng cal cul ati ons and recei pt of paynents.

499. The Panel requested the secretariat to carry out cross-checks of
i ndividual clains filed by Parsons’ enployees. The individual clains
cont ai ned evidence of the contractual terns of enploynent for the
expatriate enpl oyees and evi dence of their detention

(a) Expatriate enpl oyees

500. Parsons provided substantial evidence of paynent to the expatriate
enpl oyees of the amounts claimed. After considering the totality of the
evi dence before it, the Panel finds that there is sufficient evidence of
Parsons’ obligation to make all of the paynments for which it seeks
conpensati on.

501. The Panel also finds that the docunentation relating to Amendment No.
5 to the agreenent for the Sixth Ring Road Project refers to all of the

| oss el ements for which Parsons seeks conpensati on as bei ng payabl e by
Parsons to the enployees. The majority of the loss elenents clained were
direct costs reinbursable by the Mnistry. Further, the invoice dated 18
Oct ober 1991 provided by Parsons |inks the enployees’ nanes with their
positions and sal ary and other paynents during the period of 14 July unti

3 August 1990. The Panel finds that the figures and entitlenents provided
for in Anendnent No. 5 to the agreenent for the Sixth R ng Road Project and
the invoice correspond with the evidence of payments nade to the enpl oyees.

502. The Panel is satisfied that this evidence establishes that Parsons
clainms for all paynents to the 18 expatriate enpl oyees are, in principle,
direct |osses. However, the Panel also notes that while Parsons clained
for these costs in relation to all 18 expatriate enpl oyees, the evidence
whi ch Parsons and its enpl oyees provided indicated that only 13 enpl oyees
were actual ly detai ned.

503. Further, in relation to the claimfor holiday pay, the evidence

i ndicates that Parsons in fact seeks conpensation for pay accrued up to

2 August 1990. Parsons shoul d have been rei mbursed these paynments by the
M ni stry when the Mnistry paid Parsons’ invoice of 18 Cctober 1991. In
relation to holiday pay accrued during the period of the enployees’
detention and notice period, the contracts of enploynent and | eave records
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are insufficiently exact to allow the verification of Parsons’
cal cul ations.

504. In relation to the all eged paynent of insurance premnm uns, the Pane
finds that Parsons provided insufficient proof of paynent.

505. In relation to salary paynents and the conpl etion bonuses, there were
sonme di screpanci es between the ampunts which Parsons paid to the 18

enpl oyees, their entitlenents according to their contracts of enploynent,
and their entitlements as set out in the agreenent for the Sixth R ng Road
Project. The Panel finds that there is sufficient evidence to establish
Par sons’ obligation to nake these paynents to the 13 expatriate enpl oyees
for the period of their detention and subsequent notice period, using the
enpl oyees’ base salary (that is, their salary excluding any benefits or
uplifts) as the basis for calculation, in the amunt of USD 195,412. The
Panel reaches the same conclusion in relation to the claimfor salary
paynments to the five expatriate enpl oyees who were not detained, in the
amount of USD 42, 662.

506. In relation to the other |l oss elenents, the Panel finds that there is
sufficient evidence to establish that the clainms for storage costs,

rel ocation, travel and living allowances, and airfares, are direct |osses
in the ampbunt of USD 42, 207.

(b) Local (Kuwaiti) enpl oyees

507. Parsons provided only general evidence in support of its claimfor
paynment of term nal benefits to the |ocal enployees. Parsons failed to
provi de any specific docunmentary evidence in relation to this claim and,
in particular, that it actually paid the anpunts clained. The Pane

t herefore recomends no conpensation for payment of termnal benefits to
the |l ocal enpl oyees.

3. Recommendat i on

508. The Panel recomends conpensation in the ampbunt of USD 280, 281 for
paynment or relief to others.

C. O her | osses

1. Facts and contentions

509. Parsons seeks conpensation in the amunt of USD 80,179 for other
| osses.

510. Parsons alleged that after the liberation of Kuwait, the Mnistry
advised it that the three Projects would not be resuned. Parsons had no
ot her business in Kuwait and conseq