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“cl ai mant”

“Conmmi ssi on” or “UNCC

“deci si on”

“emergency period”

“expert consultants”

“ o Flu Pan6| ”

“ o F3u Cl al rTBu

GLOSSARY

Any Mnistry or other entity of
the Governnent of Kuwait on whose
behal f the Governnent of Kuwait
has filed an “F3” claim

Uni ted Nations Conpensation
Conmi ssi on

A decision of the CGoverning
Counci | of the Comm ssion

The period from 27 February 1991
until 31 May 1991, as used by the
Government of Kuwait to denote

t he period during which
reconstruction and repair work
conmenced

The expert accounting and | oss
adj usting consultants to the
Panel (see paragraph 8 of the
annex)

The Panel of Comm ssioners
appointed to review the “F1”
clains, being certain government
clainms predom nantly for |osses
related to departure and
evacuation costs or damage to
physi cal property, and clains
filed by internationa

or gani zati ons

The clains filed with the

Commi ssi on under the Commi ssion’s
claimformentitled “ClaimForm
for Governnents and Internationa
Organi zati ons” by the Governnent
of the State of Kuwait, except
those reviewed by the “F1” Pane
and those which the Conm ssion
has cl assified as environnenta
clains (see paragraphs 1 and 2)



“Farah report”

“First “F3” Report”

“first instal nent clains”

“Form F”

“GCC’ or “@ulf Cooperation Council?”

“Gover nnment of Kuwait”

“ raqn

“KERC’

“level of materiality”

“li beration”

“non-material itens”

or

“Gover nnent
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“Report to the Secretary-Cenera
on the scope and nature of damage
inflicted on the Kuwait
infrastructure during the Iraq
occupation” (S/22535)

“Report and recomendati ons nade
by the Panel of Comm ssioners
concerning the first instal ment
of “F3” claims” (S/AC. 26/1999/24)

Those cl ai ns consi dered by the
Panel in the First “F3” Report

The Commission’s claimform
entitled “ClaimForm for
Governments and | nternationa
Or gani zat i ons”

Cooperation Council for the Arab
States of the Gulf, conprised of
Bahrain, Kuwait, Oran, Qatar,
Saudi Arabia and the United Arab
Em rates

The Governnent of the State of
Kuwai t

The Governnent of the Republic of
I raq

Kuwai t Enmergency Reconstruction
Ofice

See paragraphs 120 to 123 of the
annex

The |iberation on 26 February
1991 of the State of Kuwait from
Irag’s invasion and occupation

Those parts of the “F3” clains
that fall below the |evel of
materiality adopted by the Panel
See paragraph 120 of the annex
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“occupation period”

“PAAC”

“pre-paid rent”

“principal claimanmunt”

“relief paid to enpl oyees”

“Rul es”

“second instal nent clains”

“secretariat”

“Soci al Security Fund”

“ US$”

The period from 2 August 1990
until 26 February 1991

Public Authority for the
Assessnent of Conpensation for
Damages Resulting fromlraqg
Aggr essi on

See paragraph 83 of the annex

See paragraph 4

See paragraph 45 of this Report
and paragraph 32 of the annex

The Comm ssion’s Provisiona

Rul es for Clains Procedure, a
text of which is annexed to
Gover ni ng Council decision 10

(S/ AC. 26/ 1992/ 10)

See paragraph 3

The secretariat of the Comm ssion

See paragraph 45

United States dollars
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I nt roducti on

1. At its twenty-eighth and thirty-third sessions, held from29 June to 1
July 1998 and 28 to 30 September 1999, respectively, the Governing Counci
of the United Nations Conpensation Commi ssion (the “Com ssion”) appointed
a Panel of Conm ssioners conprising Messrs L. Yves Fortier (Chairman),
Andrew Jacovi des and Reiner Soll to review this second, and subsequent,

i nstal ments of those clains filed by the Government of the State of Kuwait
(the “CGovernnment of Kuwait”), known as the “F3” cl ains.

2. The “F3” clainms conprise all of the Governnent of Kuwait’s clainms, other
than those reviewed by the “F1” Panel and those which the Conm ssion has
classified as environmental clains. The “F3” clainms have been presented by
the Governnment of Kuwait on behalf of its various Mnistries and other
entities. There are 62 such clainms. Each claimseeks conpensation for
direct | oss, damage or injury alleged to be a result of Iraq s invasion and
occupation of Kuwait. 1/

3. The second instal nent of the “F3” clains, conprising 21 clains (the
“second instalnent clainms”), was submitted to the Panel on 14 Septenber
1999, in accordance with article 32 of the Provisional Rules for C ains
Procedure (the "Rules”). 2/ This report contains the Panel’s
reconmendations to the Governing Council on these clains, and is issued
under article 38(e) of the Rules. The Panel intends to reviewthe
remai ning “F3” clains in one further instal nent.

l. OVERVI EW OF THE SECOND | NSTALMENT CLAI M5

4. The second instal nent clainms seek conpensation for |osses totalling
US$4, 572, 908, 523 plus interest of US$726,928,049. The anmount clainmed in

each claimis set out in the table below. The Panel will refer to the
total amount clainmed in each claim excluding interest, as the “principa
clai manount”. The Panel’s findings in respect of the second instal nent

clainms (in section IV below) include a tabular breakdown of each second
instal ment claimthat sets out the anounts clainmed, including interest, and
the ampunts recomrended.



Tabl e 1.

Summary of the second instal nent clains

d ai nant Short nane of UNCC cl aim CGover nnent Principal claim | nt er est Amount cl ai ned
cl ai mant nunber cl ai m nunber amount (US$) a/ (US$) i ncl udi ng
(if different) i nterest
(US$)
M nistry of Finance — Kuwait 5000018 1 533, 472, 120 84,770, 912 618, 243, 032
Energency and Recovery Program
Kuwait Institute for Scientific 5000039 3 390, 343, 692 62, 027, 217 452, 370, 909
Resear ch
M nistry of Public Wrks — Bayan M nistry of 5000040 4 232, 874, 040 37,008, 640 269, 882, 680
Pal ace, Anmiri D wan, Public Wrks
Tel ecommuni cati ons Tower, Audit (Bayan Pal ace)
Bur eau, and MEW MPW Headquarters
construction and repair projects
Mnistry of Electricity and M nistry of 5000042 6 362, 234, 083 57, 566, 160 419, 800, 243
Water — Stores Departnent, El ectricity
Communi cat i ons Syst ens, and Wt er
Energency El ectrical Departnent, (Stores
Primary Substations, and \Water Depart nent)
Di vi si on
M ni stry of Defense — Navy Fast M nistry of 5000110 12 483, 440, 514 76, 827, 960 560, 268, 474

Attack Craft

Def ense (Fast
At t ack)

0T °bed

L /TO0C /9¢ IV IS



d ai nant Short nane of UNCC claim Cover nnent Principal claim | nt er est Anount cl ai ned
cl ai mant nunber cl ai m nunber amount (US$) a/ (US$) i ncl udi ng
(if different) i nterest
(US$)
Mnistry of Electricity and M nistry of 5000111 13 606, 672, 157 96, 412, 240 703, 084, 397
Water — Power Plants, El ectricity
Under ground Cabl es and Over head and Water
Li nes Mai nt enance Departnent, (Power Pl ants)
El ectrical Network Projects
Construction Department,
Shuwai kh Distillation
Facilities, Salaries, and
Conput er Center
Mnistry of Infornmation — Dar M nistry of 5000114 16 61, 036, 607 9, 699, 920 70, 736, 527
al - Athar al -Islamyya Collection I nformation
M nistry of Public Wrks — M nistry of 5000115 17 79, 446, 364 12, 625, 440 92,071, 804
M shref Nei ghborhood Center, Publ i ¢ Wor ks
Kuwait University, dd Sief (M shref
Pal ace, Covernnent Testing Nei ghbor hood
Center, Conputers, Stores, Center)
Equi prent, Furniture, Salaries
M nistry of Defense — M nistry of 5000139 22 63, 453, 966 10, 083, 880 73,537, 846
Reconstruction of Naval Base and Def ense (Naval
Support Facilities Base)
Kuwai t University — Tangi bl e Kuwai t 5000140 23 264, 379, 603 42, 015, 200 306, 394, 803
Property Losses and Payment or Uni versity

Relief to Qthers

TT obed

L /1T00Z /9¢C IV /S



d ai nant Short nane of UNCC cl aim CGover nnent Principal claim | nt er est Amount cl ai ned
cl ai mant nunber cl ai m nunber amount (US$) a/ (US$) i ncl udi ng
(if different) i nterest
(US$)

Mnistry of Ql 5000144 27 7,882, 908 1, 252, 800 9, 135, 708
Kuwai t Municipality 5000147 30 196, 459, 271 31, 221, 400 227,680, 671
Mnistry of Public Wrks — M nistry of 5000159 31 177, 026, 963 28, 133, 480 205, 160, 443
Bui | di ngs Construction Public Wrks
Department, Local Roads (Bui | di ngs
Construction Departnent, Construction
Mot orways Departnment, Sanitation Depart nent)
Department, Buildings and Roads
Mai nt enance, and Bubiyan Bri dge
Mnistry of Health 5000164 36 422,193, 464 67, 095, 560 489, 289, 024
M nistry of Planning 5000165 37 34, 053, 732 5,411, 400 39, 465, 132
Envi ronnment Protecti on Council 5000166 38 4,136, 255 657, 720 4,793, 975
M ni stry of Communications — M nistry of 5000173 45 229, 638, 928 36, 710, 520 266, 349, 448
Real and Tangi bl e Property, Comuni cati ons
Contract Losses, Payment or
Relief to O hers
Public Authority for Applied 5000175 46 120, 776, 864 19, 193, 360 139, 970, 224
Educati on and Training
Public Authority for Agriculture 5000187 55 46, 921, 883 7, 456, 480 54, 378, 363

Affairs and Fi sh Resources

Z1 8bed

L /100Z /9¢C OV /S



d ai nant Short nane of UNCC claim Cover nnent Principal claim | nt er est Anount cl ai ned
cl ai mant nunber cl ai m nunber amount (US$) a/ (US$) i ncl udi ng
(if different) i nterest
(US$)
Mnistry of Interior — M nistry of 5000189 57 154, 518, 335 24, 556, 040 179, 074, 375
Bui | di ngs, Coast Cuard, Interior
Communi cati ons Equi prent,
Crimnal Evidence Equi prent,
Conput er Equi pnent, Traffic
Department, O fice Furniture and
Equi prrent, Wr ehouses, Currency,
and Energency O fices
Drectorate General of Qvil D rectorate 5000191 59 101, 946, 774 16, 201, 720 118, 148, 494
Aviation — Term nal 1, Ceneral of
Conmruni cati ons Center and O her CGvil Aviation
Bui | di ngs, Conmuni cati ons
Equi prent and Met eor ol ogi ca
Equi prrent
Tot al 4,572,908, 523 726, 928, 049 5, 299, 836, 572

al The figures in this colum are the starting point of the Panel’s review, before any
They do not

described in this report.

such costs (UNCC Cl ai m No. 5000193).

i ncl ude any cl ai ms preparation costs.

of the adjustments

PAAC has filed a separate claimfor

€1 abed

L /1002 /9¢ OV /S
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5. Having regard to the conplexity of the issues raised, the volune of
docunent ati on, and the anount of conpensati on sought, the Panel has
classified all the second instalnent clains as “unusually |l arge or conpl ex”
within the nmeaning of article 38(d) of the Rules, thereby requiring the
Panel to conplete its review of these clains within a period of 12 nonths.

6. G ven the nature of the second instal ment clains, the Panel determn ned
that due process would require the provision to Irag of copies of all of
the claimfiles submtted by clainmants. These were forwarded to Iraq
pursuant to Procedural Order 1 issued in respect of each claimon 14
Septenber 1999. Iraq submitted a response to each of the second instal nent
clains except for that of the Directorate General of Civil Aviation

1. PROCEDURAL HI STORY

7. In undertaking its review of the second instal nent clains, the Panel has
followed the procedures and applied the principles and decisions set out in
sections II, IIl, IV and V of the First “F3” Report (found at paragraphs 6
to 125 (inclusive) of that report). For the ease of reference of the
reader, those sections are repeated as the annex to this Report, and the
par agr aph numbers foll ow those of the First “F3” Report.

I'11. CONSI DERATI ON OF COMMON LEGAL | SSUES

8. In section IV of the First “F3” Report (repeated as section IV of the
annex), the Panel considered issues that arose nore than once in the first
instal ment clains. The second instalnment clains raise certain further such
i ssues and the Panel now turns to such common | egal issues.

A Property losses - including |losses of nilitary assets, those caused by
Allied Coalition Forces’ 3/ bonbing and those resulting fromthe
br eakdown of civil order

9. At paragraphs 29 and 30 of the First “F3” Report (repeated as paragraphs
29 and 30 of the annex, respectively), the Panel found that the evidence
subm tted in support of the property losses in the first instalnment clains
was sufficient to denpnstrate that the | osses were “direct |osses” and
hence conpensabl e, subject to verification and valuation. The Panel finds
that the evidence subnmitted in support of the property losses in the second
instalment clainms is also sufficient to denpnstrate that the | osses were
“direct |osses”.

10. Irag’s responses to Procedural Order 1 frequently assert that it
shoul d not be held responsible for property |osses caused by:

(a) the bonbing of Kuwait carried out by the Allied Coalition
Forces during lraq s invasion and occupation of Kuwait; or
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(b) the breakdown of civil order due to the absence of |ega
authority following Iragq’s withdrawal from Kuwait.

11. The Panel notes that paragraph 34(a) of Governing Council decision 7
provides that lIraq is responsible for “any |loss suffered as a result of
[Military operations ... by either side during the period 2 August 1990 to
2 March 1991". 4/ The Panel finds that the Governing Council in decision 7
has determ ned that |osses arising out of the bonbing of Kuwait by the

Al lied Coalition Forces during the period cited are “direct | osses”.

12. In relation to property |osses caused by the breakdown of civil order
due to the absence of |egal authority following Iraq’s withdrawal from
Kuwai t, the Panel notes that paragraph 34(d) of Governing Council decision
7 provides that Iraq is responsible for “any |loss suffered as a result of
[t] he breakdown of civil order in Kuwait or Iraq during” the period 2
August 1990 to 2 March 1991. The Panel finds that the Governing Council in
its decision has determ ned that | osses arising out of the breakdown of
civil order in Kuwait or Iraq during the period cited are “direct |osses”

13. Some of the second instal ment clains seek conpensation for the |oss
of, or danage to, the Governnent of Kuwait’'s mlitary facilities and assets
(“mlitary assets”). 5/ Primn facie, such |osses of property are
conpensabl e for the reasons set out in the precedi ng paragraphs.

14. However, Governing Council decision 19 6/ provides that “[t]he
Governing Council confirms that the costs of the Allied Coalition Forces,
i ncluding those of nilitary operations against Iraq, are not eligible for
compensation”. In light of this, the Panel now turns to consider whether
the second instal nent clains that seek conmpensation for the | oss of, or
damage to, nmlitary assets are conpensabl e

15. The Panel finds that the costs to the Governnent of its preparation
for, participation in, or provision of support in relation to, the
activities of the Allied Coalition Forces and their mlitary response to
Irag’ s invasion and occupation of Kuwait fall w thin Governing Counci
decision 19 and are accordingly not conpensable. Having considered the
nature and circunstances of the | oss and damage to the Governnent of
Kuwait’'s mlitary assets referred to at paragraph 13 above, the Panel finds
that such |losses do not fall within the exclusion contenplated in Governing
Council decision 19 and are accordingly conmpensable. An exception to this
finding is discussed at paragraphs 265 to 268 bel ow.

16. In light of the above, the Panel finds that the property | osses
claimed in the second instalnent clainms (including those in relation to
mlitary assets) are “direct | osses” and hence conpensabl e (an exception to
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this finding is discussed at paragraphs 265 to 268 below), subject to
verification and valuation. 7/

B. Accounting for depreciation in clains for property |oss

17. The Governnent has presented a nunber of clains seeking conpensation
for loss or destruction of, or danmage to, real and tangi ble property. As
noted at paragraph 16 above, the Panel finds that such clains are, in
principle, conpensable

18. Such clains are usually nade for the cost of:
(a) repl acenent, in the case of |ost tangi ble property;
(b) reconstruction, in the case of destroyed real property; or
(c) repair, in the case of damnmged property, whether real or
tangi bl e
19. The Panel notes that claimnts usually applied deductions for
depreciation only in the first two cases nentioned at paragraph 18 above
(to reflect the longer useful life of the new property conpared with that

| ost or destroyed). Clains made for the costs of repairs generally make no
equi val ent adjustnment for depreciation, because the Governnent asserts that

repairs do not generally extend the useful life of the property repaired
The Panel finds, however, that there are cases of repairs that have
extended the useful life of the property (or part thereof) repaired and has

made adj ustnents for inadequate accounting for depreciation in such cases.

C. Bui | di ngs not repaired or rebuilt

20. The Governnent has presented a nunber of clains seeking conpensation
for destroyed or damaged buildings, for which the claimant has not yet
commenced the necessary reconstruction or repair. 8/

21. The Panel, applying the principles set out at paragraphs 65 and 66 of
the First “F3” Report (repeated as paragraphs 65 and 66 of the annex,
respectively), finds that Iraq is liable for the loss of or damage caused
to the buildings as a direct result of Iraq s invasion and occupati on of
Kuwait, even if the claimant has not rebuilt the building or repaired the
damage so caused. Accordingly, the | oss of or danage to such buildings is
conpensabl e, subject to verification and valuation, and the Panel has
reconmended as conpensation the cost of reconstruction or repair neasured
at such tinme as it would be reasonable, in all the circunstances, to expect
the reconstruction or repair to have taken pl ace
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22. In appropriate cases, the Panel has made adjustnents for inadequate
accounting for depreciation and saved expenses. The latter adjustnent is
cal cul ated as the mai ntenance and ot her expenses that were not incurred
fromthe tine of Iraqg’ s invasion and occupation of Kuwait until such tine
as it would be reasonable, in all the circunstances, to expect the
reconstruction or repair to have taken place

D. Loss of research and i nformation

23. The Governnent has presented a nunber of clains seeking conpensation
for the loss of research and information contained in records 9/ that were
thenselves lost as a direct result of Iraqg’ s invasion and occupation of
Kuwait (“lost information”).

24. At paragraphs 474 to 476 of the First “F3” Report, the Pane

recogni sed that there are two aspects to a claimfor lost information —
“the I oss of materials such as paper and folders and ... the |oss of

the information contained [therein]”. The Panel has verified and val ued
the loss of the materials in the manner descri bed at paragraphs 109 to 115
of the First “F3” Report (repeated as paragraphs 109 to 115 of the annex)
and now turns to the valuation of the information contained in those
mat eri al s.

25. In nost cases, the claimnts seek the replacenment cost of the | ost
information, itself measured as the costs of the initial creation of the
information or the costs of re-creating the information after liberation
In each case, the | oss was based on the historic | abour and materials
costs, save in a few instances in which post-Iliberation |abour and
materials costs were used. Adjustnents were sonetines made to reflect the
obsol escence of the lost infornation at the tinme of its loss and to account
for inflation between the creation of the lost information and the date of
| oss.

26. The Panel notes that information is usually valued by reference to
its market value — that is, a sale price or ascertainable future incone
stream However, in nost of the cases before it, the information does not
have an ascertai nabl e market value nor can it be replaced by purchase
Accordingly, the Panel finds that it is appropriate to value such |osses of
informati on by reference to | abour and materials costs.

27. In each case, the Panel has considered whether adjustnments to the
anmount s cl ai med shoul d be nade for obsol escence, inadequate accounting for
depreciation and for the use that woul d have been nmade of the information
if it had not been lost. Such adjustnents are set out, in the standard
manner, in the consideration of each of the second instal nent clainms bel ow
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28. The Panel has al so considered the extent to which the information

| ost can be recovered (such as from publications, patents and institutiona
know edge), and any technol ogi cal advancenents, that allow the information
lost to be re-created at a cost lower than that incurred for its initia
creation. The Panel has used the shorthand expression “econom es of re-
creation”, as further set out at paragraph 47 below, to denote adjustnents
made for such matters.

E. Work undertaken in the i nmedi ate post-1liberation period
29. A nunber of second instal nent claimnts undertook repairs and
procured itens in the inmediate post-liberation period when the prices of
goods and services in Kuwait were, in general, higher than the norm In

accordance with the duty of nmitigation, these repairs and procurenments must
be shown to have been carried out at a cost that was, in all the
circumstances, the |owest reasonable cost. 10/

30. At paragraph 138 of the First “F3” Report, in discussing the claim of
the Mnistry of Finance in relation to the Kuwait Enmergency Reconstruction
Ofice (“KERO'), 11/ the Panel found that conpensation would be reconmended
for the additional cost incurred by entering into a contract without
recourse to conpetitive procurement procedures only if the contract was of
such urgency that resort to conpetitive procurenent procedures could not
reasonably be required in the circunstances.

31. The Panel finds that the principles giving rise to that test should
be applied to the repairs and procurements discussed in paragraph 29 above.
That is, conpensation should be recommended for the additional cost

i ncurred by undertaking repairs or procuring itens when prices of goods and
services were, in general, higher than the normto the extent that the
repairs or procurenents were of such urgency that the claimant coul d not
reasonably be required to wait until prices had returned to nornal patterns
to undertake such repairs or procurenents.

F. Use of existing materials and | abour for repair and reconstruction

32. Two second instal ment claimants 12/ seek conpensation for

(a) the replacenent cost of materials located in storage at the
time of liberation and used in the repair of equipnent or facilities
damaged as a direct result of Iraqg s invasion and occupation of Kuwait; 13/
and

(b) the salaries paid to existing enployees referable to the tine
spent by themon repairing damge that was a direct result of Iraq’'s
i nvasi on and occupation of Kuwait or in restoring operations disrupted as a
direct result of Irag s invasion and occupation of Kuwait. 14/
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33. The Panel recommends that conpensation be awarded for the nmaterials
and that the | oss be valued by reference to their replacenent cost.

34. The Panel finds that conpensation should also be awarded in relation
to the | abour of the existing enployees. The |oss should be neasured by
reference to the value of the work that would have been performed by the
enpl oyees had they been undertaking their normal duties instead of working
on repair or restoring operations. The Panel has considered the val uation
of each such loss in the context of the activities of the claimnt
concerned, the work normally performed by the enpl oyees, whether or not the
cl ai mant operated as a conmercial entity, and whether or not the clai mant
has a | oss of revenue claimor a loss of profits claimfor all or part of
the period covered by the claimfor salaries. 15/

G Contract interruption | osses

35. There are a nunber of second instalnent claims for contract
interruption | osses seeking conpensation for |osses sustained due to the
interruption of contracts that were in existence on 2 August 1990. Such
| osses include the costs of site restoration and the additional costs of
conpleting the contracts. 16/

36. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report (repeated as paragraph 63 of the annex), finds that the
| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph, nanely, site restoration costs,
additional transportation costs and additional insurance costs. 1In a
nunber of clainms, the site restoration costs include an anpbunt for | ost
contractor’s materials on site. Such materials had been delivered to the
project site as at the date of Iraq s invasion and occupation of Kuwait,
but had not yet been incorporated into the project concerned. The Panel
havi ng considered the terns of the relevant contracts, finds that the
Governnent was liable for such | osses, and accordingly has reconmended
conpensation for | ost contractor’s materials on site (subject to
verification and valuation). 17/

37. In those cases in which the claimnt has now entered into a post-

i beration contract or intends to do so in the future, the Panel has val ued
the loss in accordance with the findings at paragraphs 63 and 64 of the
First “F3” Report. 18/

38. In those cases in which the claimnt has not entered into a post-
i beration contract and does not denobnstrate an intention to do so in the
future, the Panel finds that the projects have been abandoned. In such

cases, the Panel has considered the reasons why the projects were
abandoned. The Panel has concl uded that none of the projects under
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consi deration was abandoned as a direct result of Iraq s invasion and
occupation of Kuwait.

39. The Panel has, however, applied the principles set out at paragraphs
65 and 66 of the First “F3” Report to such abandoned projects and finds
that Ilraqg is liable for any damage caused to the project site as a direct
result of its invasion and occupation of Kuwait, even if the clai mant has
decided not to repair the danage and resune the project. The Panel has
val ued the loss as the cost of repairing the damage neasured at such tine
as it would be reasonable, in all the circunstances, to expect the repair
to have taken place (with adjustnments, in appropriate cases, for inadequate
accounting for depreciation and saved expenses). 19/ The Panel finds that
any other losses to Kuwait arise out of its independent decisions to
abandon the projects concerned

H. Uncol | ecti bl e recei vabl es

40. One cl ai mant 20/ seeks conpensation for uncollectible receivables,
being sunms owed to it at the tinme of Iraq s invasion and occupation of
Kuwait that have not been repaid. These suns are owed by i ndividuals,
conpani es, busi nesses and Governnent departnents and usually arose
followi ng the provision of services to those entities. 21/

41. The Panel recommends that no conpensation be awarded in relation to
sums owed:
(a) by Governnent departnents, because there is no loss to the

Governnment as a whole (the loss to the claimant is a saving for the
debtor),; 22/

(b) that woul d have been witten off as irrecoverabl e under
i nternational accounting practice prior to Iraq s invasion and occupation
of Kuwait; and

(c) in respect of work carried out, but |ost or destroyed as a
direct result of Iraq s invasion and occupation of Kuwait, the |oss of
which is clainmed el sewhere. 23/

42. For the remmi ning uncollectible receivables, the Panel has
recommended conpensation only if the claimnt has dempnstrated that the
receivable is uncollectible and that the debtor’s inability to pay is a
direct result of Iraq s invasion and occupation of Kuwait.
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I V. THE SECOND | NSTALMENT CLAI M5
A I ntroduction
43. The Panel now turns to consider separately each of the second
instalment claims. In this section the Panel sets out its consideration of

the asserted | osses and presents its recommendati ons for conpensation in
respect of them

44, The Panel notes that a nunber of itens of tangi ble property have been
returned by lraq to the Governnment pursuant to the United Nations Return of
Property progranme (“UNROP"). In a nunber of clains, the clainmnt has

adj usted the amount clained to account for the itens returned. In making
its recommendations, the Panel has considered the extent of any damage to
such itens, the value of such itens and, if required, the cost to repair
them and has nmade further adjustnent to the anpunts cl ai mred where
necessary. The Panel’s recomendations therefore account for the
condition, value and repair costs (if any) of the itens returned by Iraq to
the Governnent pursuant to UNROP

45, Sonme of the second instal nent clains seek conpensation for relief
paid to Kuwaiti and/or GCC enpl oyees of the Governnent. The conpensability
of such clainms is discussed at paragraphs 31 to 48 of the First “F3” Report
(repeated as paragraphs 31 to 48 of the annex). The Panel noted, at
paragraph 41 thereof, that the Governnment operates a social security system
whi ch confers pensions and sinilar benefits on enployees, and which is
funded by contributions from enpl oyers and enpl oyees (the “Social Security
Fund”). Each enployee contributes five per cent of his or her gross
salary, which is deducted at source fromthe salary paid. The Panel has
exam ned the evidence submtted and, where necessary, has requested the
Governnment to confirm whether the anmobunts paid to the enpl oyees and cl ai ned
as relief paid to enployees in the second instalnment clains took into
account the enpl oyees' contributions. |In cases in which the Panel is not
satisfied that the social security contributions have been adequately
accounted for, the Panel has made suitable adjustnents to the ampunts
claimed. Such adjustnments are set out in the consideration of the

i ndi vi dual clai ms bel ow.

46. The Panel notes that, during its occupation of Kuwait, lraq requested
enpl oyees to exercise their normal functions and that certain enpl oyees did
wor k during the occupation period. |Iraq has asserted, in its response to
Procedural Order 1 in respect of certain claims, that it paid enployees for
such work fromits own resources. |In calculating the 60 per cent deduction
fromall clainms for relief paid to enployees, that is discussed at
paragraph 48 of the First “F3” Report, the Panel made all owance for a
certain level of paynents nmade by Iraq for work carried out during the
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occupation period. The Panel finds that the paynents that Iraq asserts
were made fall w thin such all owance

47. In reporting on the verification and valuation of the first

i nstal ment clains, the Panel noted at paragraph 125 of the First “F3”
Report that it sonetines uses one or nore shorthand expressions to explain
in any given case why a claimor part thereof has been reduced or rejected
In reporting on the verification and valuation of the second instal nent
clainms, the Panel has continued to use those shorthand expressi ons and has
found it necessary to add two further such expressions, as foll ows:

(a) “incorrect valuation of KERP assets” neans that the anopunt
cl ai mred has been reduced because the assessnent of residual value applied
by the claimnt to assets received pursuant to the Kuwait Energency and
Recovery Program 24/ is incorrect; and

(b) “econom es of re-creation” nmeans that the anpunt clainmed in
respect of information | osses has been reduced so as to account for
informati on that can be recovered (such as from publications, patents and
i nstitutional know edge), and technol ogi cal advancenents, that allow the
information lost to be re-created at a cost |ower than that incurred for
its initial creation.

48. The Panel has consi dered, and nmade where appropriate, all adjustnents
that it considers necessary to the ampunts claimed for one or nore of the
reasons set out in paragraph 125 of the First “F3” Report and in paragraph
47 above. However, in reporting on the verification and valuation of the
second instal nent clains, the Panel has reported only those adjustnments
that fall above a de mninis level, which the Panel has established as one
per cent of the total adjustnents nmade by the Panel (for each claimor part
t hereof).

49. The Panel has nmade adjustnments for “saved expenses”, being one of the
short hand expressions set out in paragraph 125 of the First “F3” Report,
and notes that such adjustnents arise nbst commonly in relation to revenue
and property |l osses, in which cases the expenses saved usually conprise
operating expenses and (in the case of property | osses) nmintenance
expenses. The period in respect of which expenses were saved extends for
the period of loss (in the case of revenue | osses or clains for
extraordinary costs incurred) or fromthe date of loss until the date of
repair, reinstatenent or renewal (in the case of property or contract

| osses), save as otherw se noted

50. The Panel has continued to apply the level of materiality set out at
paragraph 121 of the First “F3” Report. |In reporting on the verification
and val uation of the second instal ment clains, the Panel has confirmed, in
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some cases by way of note to the relevant claimor part thereof, whether
sonme or all parts of the clains fall below the level of materiality adopted
by the Panel. The treatnment of such non-material itens is set out at

par agraphs 120 to 123 of the First “F3” Report.

51. The Panel has reviewed the second instal ment clainms using anmounts
rounded to the nearest US$1,000. Therefore, all recommended conpensation
amounts are presented in nultiples of US$1, 000, except where the Pane
reconmends paynent in full of any claimor part thereof.
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B. M nistry of Finance — Kuwait Enmergency and Recovery Program
Governnment Claim No. 1, UNCC C aim No. 5000018
Tabl e 2. Sunmary Table for Mnistry of Finance — Kuwait Energency and
Recovery Program
Loss type/ Loss el ement Anmount Anmount Par agr aph
cl ai ned recomended ref erences
Us$ US$
Publ i c services expenditure
a) Medi cal supplies 34, 318, 517 34, 318, 517 61-63
b) Food and water 84, 885, 652 81, 321, 000 64- 68
C) Fire fighting equi pment 24,382, 887 23, 851, 000 69-71
d) Bonb di sposal equi pnent 15, 361, 130 11, 060, 000 72-75
e) Cl earing of roads, unsafe
bui | di ngs and rubbl e 13, 097, 823 7,767,000 76-79
f) El ectri cal equi pnment and
natural gas 82,577, 853 49,116, 000 80- 85
g) Communi cati ons equi prent 77,837, 166 57, 835, 000 86- 90
h) Transportation vehicles 30, 626, 227 14,552, 000 91-95
i) Enmer gency border control 51, 920, 662 50, 769, 000 96- 99
i) Emer gency equi pment to re-
open airport 8,901, 600 2,715, 000 100- 104
k) Law enforcenment for
peacekeepi ng and restoring
security 49, 175, 285 40, 094, 000 105- 110
) Emer gency sanitation
equi prent 1, 167,879 486, 000 111-114
m Shi ppi ng expenditure 43, 633, 542 43, 633, 542 115-117
n) KERP offi ce expenses 15, 585, 897 14, 791, 000 118-122
Tot al 533,472,120 432, 309, 059
I nt er est 84,770,912
1. Public service expenditures — US$533, 472,120
(a) Introduction
52. This claimis nade for the costs incurred by the Governnment in

relation to the Kuwait Enmergency and Recovery Program (“KERP”), a
procurenent programe set up in Decenber 1990 and nanaged by the Council of

M nisters. KERP was initially operated froman office in Washington, D.C.
United States of Anerica and |ater noved to Dammam Saudi Arabia. The
pur pose of KERP was to procure supplies of nedicine, food, water, fire-

fighting equipnment, bomb di sposal equipnent, transportation vehicles and
ot her goods and rel ated services that the Governnent anticipated would be
required following the liberation of Kuwait. The repair of some damaged
facilities was al so undertaken pursuant to KERP. The contracts for the
vast majority of KERP s procurenents of goods and services were entered
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into before liberation. The remai nder was entered into during the
energency period or shortly thereafter

53. Before liberation, the Government was not able to identify its
preci se post-liberation needs. It therefore anticipated those needs based
on di scussions with those agencies of the Governnment that were to receive
the goods and services (the “Receiving Agencies”) and al so based on a
nunber of assunptions about the closing stages of mlitary operations
against Iraq and the post-liberation situation in Kuwait. 25/

54. The Governnent asserts that KERP's procurenments either
(a) were consuned during the energency period (for exanple, food)
or otherw se retained no value thereafter. The Panel will refer to such

goods as “Consuned Goods”;

(b) retai ned a val ue beyond the emergency period and were
transferred to Receiving Agencies which had | ost assets of a simlar nature
as a direct result of Iraqg’ s invasion and occupation of Kuwait (for
exanpl e, nedical supplies not consunmed during the energency period were
transferred to the Mnistry of Health). The Panel will refer to such goods
as “Transferred Goods”; or

(c) wer e purchases that the Governnment would not ordinarily have
made but which were necessitated by Iraqg’s invasion and occupation of
Kuwait (for exanple, the border control system di scussed at paragraph 97
bel ow). The Panel will refer to such purchases as “Exceptional Purchases”

55. The claimis presented by reference to fourteen categories of
purchase, each of which the Panel considers separately, commencing at
paragraph 61 bel ow.

56. The Panel finds that the Governnent acted reasonably in entering into
procurenent contracts, in advance of liberation, based on its anticipated
needs, and that the assunptions made and the assessnment of Kuwait’'s needs
were reasonable in the circunstances. The Panel also finds that the
Governnent’s purchases were in accordance with its assunptions and that the
purchases of all the itenms conprising Exceptional Purchases were required
as a direct result of Iraq’ s invasion and occupation of Kuwait. The Pane
finds, therefore, that the ampunts cl ai med are conpensabl e, subject to
verification and val uati on.
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57. In light of the allocation of the purchases into Consuned Goods,
Transferred Goods and Exceptional Purchases, the Panel has approached the
verification and valuation of each of the fourteen categories of claim
applying the principles set out in section V of the First “F3” Report
(repeated as section V of the annex) and by asking

(a) whet her the Consunmed Goods were in fact consunmed and, if so
whet her it was reasonable for themto be so consuned. |If the Consuned
Goods were not in fact consuned, the Panel has sought to ascertain the
value (if any) they retained at the end of the energency period, 26/

(b) whet her the Transferred Goods are accounted for in the clainms
of the Receiving Agencies 27/ including the extent to which they replaced
goods | ost by the Receiving Agencies as a direct result of Iraq s invasion
and occupation of Kuwait;

(c) whet her the assertion that the Transferred Goods repl aced goods
of a simlar nature |lost by the Receiving Agencies as a direct result of
Irag’s invasion and occupation of Kuwait is sufficiently supported by the
evi dence presented; 28/ and

(d) whet her the items constituting the Exceptional Purchases
retai ned any value at the end of the energency period and, if so, what
account is to be taken of such val ue

58. In each case where a Receiving Agency has accounted for the
Transferred Goods in its claim the Panel has considered whether the claim
of the Receiving Agency reflects the correct residual value of the
Transferred Goods. |If not, the Panel has made an adj ustnent for “incorrect
val uation of KERP assets” in the Receiving Agency’'s claim 29/

59. Where the Receiving Agency has not accounted for the Transferred
Goods inits claim the Panel has sonetines found it necessary to neke

adj ust nents for enhancenent, inadequate accounting for depreciation

i nadequat e accounting for residual value, saved expenses and overstat ement
in the present claim The Panel has cal cul ated these adjustnments by
reference to its estinate of the age and type of goods that the Transferred
Goods replaced. The Panel has also found it necessary in such cases to
make adj ustments for insufficient evidence in the present claimto reflect
a lack of support for the assertions that the Transferred Goods repl aced
goods of a simlar nature lost as a direct result of Irag’ s invasion and
occupation of Kuwait. The Panel has set out its findings in this regard in
its discussion of the fourteen claimcategories commenci ng at paragraph 61
bel ow.
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60. The Panel has considered the nethod adopted for the sel ection of
contractors and sub-contractors to provide the goods and services. In

accordance with the duty of nmitigation, the Governnent nust show that the
KERP procurements and works were carried out at the | owest reasonabl e cost
in all the circunstances. The Panel finds that the contractors and sub-
contractors were chosen using conpetitive procurenent procedures, including
the selection of the | owest acceptable bid, and therefore that the nethod
adopted, and prices paid, were reasonable. 30/

(b) Medical supplies — US$34, 318,517

61. The Governnment procured nedi cal supplies and equi pnent such as
pharmaceuti cal s, ambul ances, bl ood banks, dental surgery equi prent and
di agnostic i magi ng equi pnent.

62. The Panel finds that some of the itens purchased were Consunmed Goods
and recomends that conpensation in full be awarded for such items. The
remai ni ng purchases were Transferred Goods that were accounted for in the
claimof the Mnistry of Health.

63. In Iight of the above, the Panel reconmends paynent in full in the
anmount of US$34, 318, 517

(c) Food and water — US$84, 885, 652

64. The Governnent procured food and water supplies such as bottled

wat er, water delivery trucks, an energency water treatnent facility,

pot abl e water storage tanks, reverse osnosis units, office equipnment to
support the distribution of water, and food rations. It also contracted
for the design and inplenentation of an emergency water treatnent facility.

65. The Panel finds that the majority of the itenms purchased were
Consuned Goods and recommends that conpensation in full be awarded for such
itens.

66. Sone of the itens purchased were Transferred Goods that were
accounted for in the Receiving Agencies’ clains.

67. The potable water storage tanks, reverse osnosis units, office

equi pnment to support the distribution of water, and the contract for the
design and inplenentation of an energency water treatnent facility were
Exceptional Purchases. The Panel finds that an adjustment should be nade
for inadequate accounting for residual value in relation to the reverse
osnosis units and the office equipnent.
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68. In light of the above, the Panel recommends conpensation in the
amount of $81, 321, 000 out of the US$84, 885, 652 cl ai ned

(d) Fire-fighting equi pment — US$24, 382, 887

69. The Governnment procured fire-fighting equi pment such as trucks, hoses
and suits.
70. Al'l of the purchases were Transferred Goods. While the vast mgjority

of the purchases were accounted for in the Receiving Agencies’ clains, sone
were not. The Panel has therefore nmade adjustments in the present claim
for inadequate accounting for depreciation, saved expenses and insufficient
evi dence

71. In light of the above, the Panel recommends conpensation in the
amount of US$23, 851, 000 out of the US$24, 382, 887 cl ai ned

(e) Bonb disposal equi prent — US$15, 361, 130

72. The Governnent procured bonmb di sposal equi pnent such as netal
detectors, protective clothing and vehicles equi pped to wi thstand bonb
bl ast s.

73. The Panel finds that sonme of the itenms purchased were Consumed Goods
and recomends that conpensation in full be awarded for such itens.

74. The remai ni ng purchases were Transferred Goods, not all of which were
accounted for in the Receiving Agencies’ clains. The Panel has therefore
made adj ustments in the present claimfor inadequate accounting for
depreci ati on, saved expenses and insufficient evidence

75. In light of the above, the Panel recommends conpensation in the
amount of US$11, 060, 000 out of the US$15, 361, 130 cl ai ned.

(f) Procurenents for enmergency clearing of roads, unsafe buil dings and
rubble — US$13, 097, 823

76. The Governnent procured heavy equi pnent such as trucks, tractors,
graders and conpactors, and al so undertook sone buil ding repairs.

77. The Panel finds that the purchases were Transferred Goods, not all of
whi ch were accounted for in the Receiving Agencies’ clains. The Panel has
therefore nmade adjustnents in the present claimfor inadequate accounting
for depreciation, saved expenses and insufficient evidence
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78. In relation to the building repairs, the Panel finds that adjustnents
shoul d be made for inadequate accounting for depreciation, saved expenses

and i nsufficient evidence

79. In light of the above, the Panel recommends conpensation in the
amount of US$7, 767,000 out of the US$13, 097,823 cl ai nmed.

(g) Electrical equipnent and natural gas — US$82,577, 853

80. The Governnent procured itenms for the generation of electricity such
as equi prent for power stations, 245 energency power dgenerators and 16
nobil e floodlight towers. It also undertook sonme repairs to the

electricity network (including to transm ssion |ines) and procured an
enmergency supply of natural gas.

81. The Panel finds that some of the itens purchased were Consunmed Goods
and recommends that conpensation in full be awarded for such itens.

82. The Panel finds that some of the remnining purchases were Transferred
Goods, not all of which were accounted for in the Receiving Agencies’
clainms. The Panel has therefore nade adjustnments in the present claimfor

i nadequat e accounting for depreciation, saved expenses and insufficient

evi dence

83. The 245 energency power generators and the 16 nmobile floodlight
towers were Exceptional Purchases. The Panel finds that an adjustnent
shoul d be nmade for inadequate accounting for residual value in relation to
them

84. In relation to the repairs to the electricity network (including
transm ssion lines), the Panel finds that adjustnents should be nade for

depreci ation, saved expenses and insufficient evidence

85. In light of the above, the Panel recommends conpensation in the
amount of US$49, 116, 000 out of the US$82,577, 853 cl ai ned

(h) Conmmuni cati ons equi pnent — US$77, 837, 166

86. The Governnent procured conmuni cati ons equi prment such as
transportable satellite comunications equi pnent, generators and radi os.

87. The Panel finds that some of the itens purchased were Consuned Goods
and recommends that conpensation in full be awarded for such itens.

88. The Panel finds that the majority of the remaining purchases were of
Transferred Goods, not all of which were accounted for in the Receiving
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Agencies’ clains. The Panel has therefore made adjustnents in the present
clai mfor inadequate accounting for depreciation, saved expenses and
i nsufficient evidence

89. The Panel finds that some of the ampunts clained, which relate to the
installation and servicing of emergency conmunications facilities,

conpri sed Exceptional Purchases and recommends that conpensation in full be
awar ded for such purchases

90. In light of the above, the Panel recommends conpensation in the
amount of US$57, 835,000 out of the US$77, 837,166 clai ned

(i) Transportation vehicles — US$30, 626, 227

91. The Governnent procured a variety of transportation vehicles, spare
parts and tools, and traffic equi pnent such as barriers and signs.

92. The Panel notes that of the vehicles purchased, 85 are not accounted
for in either the present claimor in a Receiving Agency claim in that the
Governnment has not submtted any evidence as to their use during the
energency period nor thereafter. The Government asserts that the vehicles
were involved in traffic accidents but has provi ded no evidence to support
that assertion. As a result, the Panel does not recommend any conpensation
for the amount clained for the 85 vehicles.

93. In its response to Procedural Order 45 issued in March 2000, the
Governnent stated that the Kuwait Public Transport Co. was the Receiving
Agency for 285 of the vehicles and a quantity of spare parts and the Kuwait
Ports Authority was the Receiving Agency for 17 of the vehicles. That
portion of the claimreferable to these 302 vehicles and the spare parts
has therefore been severed and transferred to the “E4” Panel of

Conmi ssioners, which is considering the clains of these two Receiving
Agenci es. 31/

94. The Panel finds that the remaining purchases were Transferred Goods,
not all of which were accounted for in the Receiving Agencies’ clains. The
Panel has therefore nmade adjustnents in the present claimfor inadequate
accounting for depreciation, saved expenses and insufficient evidence

95. In light of the above, the Panel recommends conpensation in the
amount of US$14, 552, 000 out of the US$30, 626, 227 cl ai ned.
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(j) Energency border control system — US$51, 920, 662

96. The Governnent procured border control equi pnent such as hardware,
sof tware and phot ographic equipnent. It also procured the services of
consultants to design and inplenent border control systens.

97. Over US$37 million of the amount clainmed relates to the devel opnent,
installation and operation of a new border control system which allowed the
Governnment to ascertain whether those in Kuwait and those seeking to enter
Kuwait after |iberation were entitled to live in Kuwait. It also provided
a single formof identification. The Panel recommends that conpensation in
full be awarded in respect of this Exceptional Purchase

98. The Panel finds that the renmaining purchases were Transferred Goods,
not all of which were accounted for in the Receiving Agencies’ clains. The
Panel has therefore nmade adjustnments in the present claimfor enhancenent,
i nadequat e accounting for depreciation, saved expenses and insufficient

evi dence

99. In light of the above, the Panel recommends conpensation in the
amount of US$50, 769, 000 out of the US$51, 920, 662 cl ai ned.

(k) Energency equi pnent to re-open the Kuwait Airport — US$8, 901, 600

100. The Government procured energency equi pment to re-open the Kuwait
Airport such as X-ray inspection equi pnment and a radar station. It also
undert ook energency repairs to some of the Kuwait Airport facilities.

101. The Panel finds that sone of the itens purchased were Consunmed Goods
and recomends that conpensation in full be awarded for such itens.

102. The Panel finds that the mpjority of the remai ni ng purchases were
Transferred Goods, none of which were accounted for in the Receiving
Agencies’ claims. The Panel has therefore made adjustnents in the present
clai m for enhancenent, inadequate accounting for depreciation, saved
expenses and insufficient evidence

103. In relation to the repairs to sone of the Kuwait Airport facilities,
the Panel finds that adjustnents should be made for insufficient evidence

104. In light of the above, the Panel recomends conpensation in the
amount of US$2, 715, 000 out of the US$8, 901, 600 cl ai ned
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(1) Law enforcenent equi prment for peace-keeping

and restoring security — US$49, 175, 285

105. The Government procured | aw enforcenment equi pnent such as guns,
ammuni tion, unifornms, boats and vehicles. It also undertook sonme emergency
repairs to police stations and a prison

106. The claimpresented in respect of one of these procurenent contracts
exceeds the relevant contract price. 1In its response to Procedural Order
36 issued in January 2000, the Governnent stated that it did not have

evi dence to support this excess and the Panel has nmade the appropriate
adjustnment. 1In its response to Procedural Order 46 issued in My 2000, the
Governnent stated that the anount clained for the boats was, in fact,
duplicated by the claimof the Mnistry of Interior considered at

par agraphs 711 to 715 below. The Panel has therefore excluded the anpunt
clainmed in respect of the boats.

107. The Panel finds that the vast mpjority of the purchases were
Transferred Goods, not all of which were accounted for in the Receiving
Agencies’ clainms. The Panel has therefore made adjustnents in the present
clai m for enhancenent, inadequate accounting for depreciation, saved
expenses and insufficient evidence

108. In relation to the repairs to the police station and prison, the
Panel finds that adjustnents should be made for inadequate accounting for
depreciation and insufficient evidence

109. The Panel finds that sone of the anpunts clainmed, which relate to the
provi si on of tenporary acconmodati on, were Exceptional Purchases and

recommends that conpensation in full be awarded for such purchases.

110. In light of the above, the Panel recommends conpensation in the
amount of US$40, 094, 000 out of the US$49, 175, 285 cl ai ned.

(m Energency sanitation equipnment — US$1, 167, 879

111. The Government procured energency sanitation equi pnment such as
furniture, office equipnent and cl eani ng agents.

112. The Panel finds that the cleaning agents were Consunmed Goods and
recommends that conpensation in full be awarded for such itens.

113. The Panel finds that the remaining purchases were Transferred Goods,
none of which were accounted for in the Receiving Agency’'s claim The
Panel has therefore nmade adjustnments in the present claimfor inadequate
accounting for depreciation and insufficient evidence
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114. In light of the above, the Panel recommends conpensation in the
amount of US$486, 000 out of the US$1, 167,879 cl ai ned

(n) Shipping expenditures for the energency equi pment — US$43, 633, 542

115. The Government clains the costs incurred in transporting the itemns
procured to Kuwait.

116. The Covernnent contracted with one contractor to undertake the

| ogi stical co-ordination of the Governnment’s transportation requirenments
The contractor then chose sub-contractors to undertake the transportation
itself. As set out at paragraph 60 above, the Panel finds that the

sel ection of the contractor and its selection of sub-contractors was
undertaken using conpetitive procurenent procedures with the sel ection of
the | owest acceptable bid 32/ and therefore that the nmethod adopted, and
prices paid, were reasonable

117. In light of the above, the Panel recommends paynment in full in the
amount of US$43, 633, 542

(o) KERP office support and | ogistics — US$15, 585, 897

118. The Government seeks conpensation for office and other costs incurred
to adm nister KERP such as rent, salaries, |egal and accounting costs, and
the costs of adm nistering and organi sing paynment for the KERP
procurements.

119. The Panel finds that the decision to operate the offices in

Washi ngton, D.C. and Dammam was reasonable in the circunstances and,
applying the principles set out at paragraph 79 of the First “F3” Report,
that the reasonable cost of operating the offices is conpensable

120. In addition, the Panel finds that the reasonable | egal and accounting
costs and costs of admi nistering and organi sing paynments are conpensabl e,
as such services were an integral part of the KERP procurenents

121. The Government also clainms the cost of three buses that were used by
hi gh-ranking officials of the Governnent during the emergency period. They
were fitted with conference, comunications and command-control facilities,
whi ch enabled the officials to nove around Kuwait and inspect damage and
direct the recovery, while allowi ng contact to be maintained with the
mlitary, civil servants, diplomats and other Governnments. |n its response
to Procedural Order 46 issued in May 2000, the CGovernnment asserted that the
buses replaced buses of a simlar value |ost by the Governnent as a direct
result of lraq s invasion and occupation of Kuwait. The Panel finds that
the Governnent’s assertion is insufficiently supported by the evidence
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presented and that the buses are not accounted for in any other claim The
Panel has therefore nmade adjustnents in the present claimfor inadequate
accounting for depreciation, saved expenses and insufficient evidence

122. In light of the above, the Panel recommends conpensation in the
amount of US$14, 791, 000 out of the US$15, 585, 897 cl ai ned.



C. Kuwai t

Institute for

S/ AC. 26/ 2001/ 7
Page 35

Scientific Research

Governnment ClaimNo. 3, UNCC Cl ai m No. 5000039

Tabl e 3. Summary Table for Kuwait Institute for Scientific Research
Loss type/ Loss el enent Anpunt Anpunt Par agr aph
cl ai ned recormended ref erences
Uss Uss
Real property 11, 124,538 8, 658, 000 123-128
Ot her tangible property
a) Equi prrent 43, 964, 017 15, 667, 000 129- 133
b) Doha Reverse GOsnpsis Pl ant 25,078, 873 7,663, 000 134- 136
c) NSTIC library collection 9,175, 889 3, 333, 000 137- 140
d) Products of research and
devel opnment 195, 417, 000 54, 967, 000 141- 147
e) Uni que scientific itens 7,116, 500 0 148- 149
f) Staff housing furniture 807, 508 283, 000 150
Sub-t ot al 281, 559, 787 81, 913, 000
Contract
a) Loss under the contract with
Burgan Contracting Co 1, 254, 699 0 151- 155
b) Loss under other contracts 1,511, 250 0 156- 164
Sub- t ot al 2,765, 949 0
Busi ness transaction or course
of dealing
a) Lost contract incone (post-
i nvasi on) 32, 462, 485 0 165- 169
O her | osses
a) Costs of rebuilding KISR
or gani zati on 36, 695, 525 al 170- 176
b) Addi tional training costs
due to | oss of experienced
per sonnel 9,746, 894 al 170- 176
c) Addi tional busi ness
devel opnment costs 3,344,519 al 170- 176
d) Cost of additional conputer
training 339, 825 al 170- 176
e) Cost of restoration of
adm nistrative software 1,532,281 al 170-176
Sub- t ot al 51, 659, 044 9, 900, 000
Payment or relief to others 10, 771, 889 4, 228, 000 177-184
Tot al 390, 343, 692 104, 699, 000
I nterest 62, 027, 217

al Loss el enments subsuned into the method of val uation adopted by the

Panel . Br eakdown of anpunt

recommended by | oss el enent not possible
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1. Real property — US$11, 124,538

123. The Kuwait Institute for Scientific Research (“KISR') conducts
scientific research in the fields of agriculture, fisheries, water
resources, petroleum and other energy technol ogy, and environnental science
and econonics. KISR clains that during Iraq s invasion and occupati on of
Kuwait, many of its facilities were destroyed and others severely damaged
33/

124. KI SR seeks conpensation for such damage and destruction. The claim
is made for the costs of repair and reconstruction, including the costs
incurred in retaining external consultants to conduct a conprehensive
damage assessnent survey.

125. In a technical mssion to Kuwait undertaken in June 1999, certain
KISR facilities were inspected on behal f of the Panel

126. The amounts clainmed in respect of the costs incurred for the damge
assessnent survey fall below the level of materiality adopted by the Panel
The Panel finds that an adjustnent should be made to this part of the claim
for insufficient evidence

127. So far as the renmminder of the claimis concerned, the Panel finds
that adjustnents should be nade for inadequate accounting for depreciation

saved expenses and insufficient evidence

128. In light of the above, the Panel recommends conpensation in the
amount of US$8, 658, 000 out of the US$11, 124,538 cl ai ned.

2. QO her tangi ble property — US$281, 559, 787

(a) Equi pnent — US$43, 964, 017

129. KISR clains for the loss of various types of equipnent, conprising
experinmental equi pnent, nmachinery, boats, office furnishings and
transportation equipnment, all of which it clains was lost during Iraq’s
i nvasi on and occupation of Kuwait.

130. KISR cal cul ated the replacenment cost of the itenms |ost by using a
price index, which estimated the percentage di fference between asset prices
inits |ledger and replacenment cost, using sanples of purchases of

repl acenent itens traced through to pre-invasion records. KISR applied a
nmeasure of depreciation to the replacenent costs thereby derived. The
Panel finds that this method of cal culation was a reasonable one in the

ci rcunstances, but that KISR underesti mated the depreciation adjustnents
requi red, and has made an adj ustnent for such inadequate accounting for
depreci ati on.
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131. The Panel also finds that adjustnments should be nade for enhancenent,
overstatenent, saved expenses and insufficient evidence

132. The Panel has nmade a further adjustnent of US$5, 185,000, being the
anount of a post-liberation donation provided by the Governnment of Japan to
be used by KISR for the replacenent of scientific instrunments |lost as a
direct result of Iraqg s invasion and occupation of Kuwait. 34/

133. In light of the above, the Panel recommends conpensation in the
amount of US$15, 667, 000 out of the US$43, 964, 017 cl ai ned.

(b) Doha Reverse OGsnpsis Plant — US$25, 078, 873

134. KI SR seeks conpensation for the damage to and | oss of elenents of the
reverse osnosis plant at the Doha water desalination facility. KISR clains
that specialised osnpsis equi pnent was danmaged or di smantled and renoved.
After liberation only 10 per cent of the equi pment was still usable

135. The Panel finds that adjustments should be made for enhancenent,
overstatenent, inadequate accounting for depreciation, saved expenses and

i nsufficient evidence

136. In light of the above, the Panel recommends conpensation in the
amount of US$7, 663,000 out of the US$25,078,873 clai ned

(c) NSTIC library collection — US$9, 175, 889

137. KI SR seeks conpensation for the loss of its library collection. 35/

138. In its response to Procedural Order 1, lraq asserted that it had
returned various books to Kuwait. The Panel finds that Iraq s assertion is
not substanti at ed.

139. The Panel finds that adjustments should be made for enhancenent,
i nadequat e procurenent process, inadequate accounting for depreciation and
i nsufficient evidence

140. In light of the above, the Panel recomends conpensation in the
ampunt of US$3, 333, 000 out of the US$9, 175, 889 cl ai ned
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(d) Products of research and devel opnent — US$195, 417, 000

141. KI SR seeks conpensation for lost information, such as conputer
records, reports, specinens and the results of experinents. The claimis
made for the loss of information conpiled during the seven years prior to
Irag’s invasion and occupation of Kuwait. 36/ The claimis based on the
| abour and materials costs (including the costs of technical support)

i nvested in research and devel opnent, segregated according to KISR s six
primary research and devel opnent divisions, namely, food resources,

envi ronnental resources, water resources, engineering, petroleum and
petrochem cal s, and technol ogy and economi cs

142. As set out at paragraphs 23 to 28 above, the Panel recomrends that
conpensati on be awarded for such lost information.

143. KI SR has valued its claimas the |oss of the investnment it made in
research and devel opnent in each of the divisions described above, as
neasured by the historic costs of that investnment. KISR adjusted that

val ue to account for information remaining after |iberation and information
that no longer retained significant value as at 2 August 1990. The Pane
accepts this nethod of valuation, but finds that certain costs that were
not associated with research and devel opnent projects should be excluded
The Panel has nade the necessary adjustnent, together with a further

adj ustnent for arithnmetical errors.

144. The Panel has al so considered the extent to which the claimshould be
adj usted for econom es of re-creation. KISR s premises were inspected on
the Panel’s behalf and the technical m ssion found that sone pre-invasion
publicati ons and papers were avail able. The Panel has nade adjustnments to
reflect the inadequate accounting for the availability of that pre-invasion
i nformati on and of copies of applications (but not the underlying research
data) for 29 patents, for technol ogical advancenents in conputers,

di agnostic equi pment and scientific machinery, and for genera

i nstitutional know edge avail able to KI SR

145. The Panel has considered the | evel of support that KISR s centra
techni cal support section would have to provide to the research and

devel opnent divisions. The value of such support is neasured by KISR as
the cost of providing technical support to these divisions, again adjusted
to account for information renmining after liberation and information that
no | onger retained significant value as at 2 August 1990. The Pane

accepts that nethodol ogy, but finds that a further adjustnent to the anobunt
cl ai nred should be nmade to correct an overstatenment in the value applied and
to reflect the lower value of the investnent in research and devel opnment
after application of the adjustnent for econom es of re-creation
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146. The Panel finds that a further adjustment should be nade for
i nsufficient evidence

147. In light of the above, the Panel recomends conpensation in the
amount of US$54, 967, 000 out of the US$195, 417, 000 cl ai ned

(e) Unique scientific itens — US$7, 116, 500

148. KI SR seeks further conpensation for the |loss of “unique scientific
items”. Such itens include seed banks, genetically selected ani mal herds,
fish breeders and satellite photos, the costs of creation of which are
claimed within the | oss of “products of research and devel opnent” at

par agraphs 141 to 147 above. KISR asserts that these itens, being unique,
have a value greater than the historic costs of creating them KISR
further asserts that the itens by their nature are irreplaceabl e and has
therefore made a claimfor the excess of their value over the cost of their
creation, as estimated by KISR s scientists.

149. The Panel does not accept that the estimtes of additional value for
the “unique scientific itens” are sufficient to denonstrate that the itens
did in fact retain a value in excess of the cost of their creation. The
Panel therefore does not recommend any conpensation in respect of the
anount clainmed for the |lost “unique scientific itenms”.

(f) Staff housing furniture — US$807, 508

150. KI SR seeks conpensation for the |loss of furniture purchased for the
use of staff nmenbers at the acconmodati on provided to them The Pane
finds that adjustments should be nmade for nethod of valuation, inadequate
accounting for depreciation, saved expenses and insufficient evidence and
recomends conpensation in the ampunt of US$283, 000 out of the US$807, 508
cl ai ned.

3. Contract — US$2, 765, 949

(a) Loss under the contract with Burgan Contracting Co — US$1, 254, 699

151. KISR clains that, prior to Iraq s invasion and occupation of Kuwait,
it had negotiated a price with the Burgan Contracting Conmpany (“Burgan”) to
perform construction work at its marine and fishery facility in Salmya,
and that the contract had not been formally concluded at the tinme of lraq' s
i nvasi on and occupation of Kuwait.

152. KISR clainms that, after liberation, Burgan refused to enter into a
contract for the work at the price originally agreed. Following a
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conpetitive procurement procedure, KISR concluded a contract for the
rel evant work with a different contractor, at a price higher than that
originally agreed with Burgan, but |ower than Burgan's post-liberation
price. KISR clains the difference between the costs incurred under the
post-liberation contract and the price originally agreed with Burgan

153. The Panel finds, in accordance with the general principles set out in
the First “F3” Report, that if no formal contract had been concluded at the
time of Irag' s invasion and occupation of Kuwait, conpensation for contract
interruption | osses should be awarded only where there is evidence of
consensus at the tinme of Iraq’'s invasion as to the essential provisions of
the contract, nanmely the identification of the parties, the principa
undertakings and the price to be paid. 37/

154. The Panel sought to establish whether or not such consensus existed,
by Procedural Orders Nos. 7 and 27 issued in Septenber 1999 and Novenber
1999, respectively. 1In its responses, KISR stated that no witten
agreenent was concluded with Burgan, although Burgan had submtted a

bi ndi ng tender that KISR planned to accept subject to “the fina
concurrence of its engineering consultants”. KISR also explained that the
consul tants had not yet submitted a final recommendation to KISR for the
sel ection of the successful tender, nor had they prepared the final tender
docunents for signature

155. The Panel accordingly finds that in this case no fornmal contract was
in existence, nor was there sufficient evidence of consensus so as to
satisfy the test set out above. Accordingly, the Panel does not recomend
any conpensation for the |oss clained.

(b) Loss under other contracts — US$1, 511, 250

156. KI SR seeks conpensation for general contractual debts and staff
debts. The | osses sustained in respect of general contractual debts arise
under various small contracts for |aboratory tests carried out for
conmpani es, busi nesses and Governnent organi zations as well as under a
contract for research services. The ampunts clained are those outstandi ng
under the contracts as at 2 August 1990, and conprise invoiced and

uni nvoi ced progress paynents for on-going research projects.

157. As set out at paragraph 41 above, the Panel does not recomrend any
conpensation for those debts that are owed by Governnent organizations.

158. In accordance with the principles set out at paragraph 42 above, the

Panel recommends that conpensati on be awarded for the remmi ning genera
contractual debts only to the extent that KISR has denonstrated that the
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debts are uncollectible and that the debtors’ inability to pay is a direct
result of Iraq s invasion and occupati on of Kuwait.

159. The Panel sought information in Procedural Orders Nos. 7 and 37,

i ssued in Septenber 1999 and January 2000, respectively, with respect to
the attenpts that were nade to collect the outstanding debts and why those
that remmi ned uncol |l ected had not been coll ected

160. 1In its responses, KISR stated, inter alia, that it had only attenpted
to collect general contractual debts for which docunentation was avail able
and that in nost cases non-Covernnental parties did not respond to letters
of demand. The main reasons advanced for non-paynent were the foll ow ng:

(a) | ack of docunentation evidencing the debt;

(b) that the paynent had been nmade but no proof of paynent had
survived Iraq s invasion and occupati on of Kuwait;

(c) that the research had been started but not conpleted due to
Irag’ s invasion and occupation of Kuwait or had not been started at all

(d) that the custoners’ requirenents had changed foll ow ng
i beration; or

(e) that the debtors were unable to pay because their own
activities had dimnished as a result of Iraq s invasion and occupation of
Kuwai t .

161. As to those debts in respect of which the relevant research was
interrupted or did not conmence, the Panel finds that the | osses are
subsunmed in KISR's claims for lost information and | oss of revenue
respectively, discussed at paragraphs 141 to 147 above and 165 to 169
bel ow, respectively.

162. Having considered the information submtted by KISR, the Panel finds
that KI SR has not denpnstrated that any of the renmmi ning debts are
uncol I ectible. 38/

163. KISR al so seeks conpensation for | osses sustained in respect of debts
owed by fornmer nmenbers of staff. KISR submits that it did not take any
steps to recover these debts because the collection costs would have
exceeded the ampunts at stake, and so clains the outstanding suns as a
reasonabl e cost of nitigation. The Panel finds that KISR has not
sufficiently mtigated its loss in failing to take any steps to recover the
debts concer ned
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164. 1In light of the above, the Panel does not reconmend any conpensation
in respect of the ampunts clained

4. Busi ness transaction or course of dealing — US$32, 462, 485

(a) Lost contract inconme (post-invasion) — US$32, 462, 485

165. Prior to Iraq’s invasion and occupation of Kuwait, KISR derived a
portion of its income from providing research and devel opnent services to
private conpani es and Government organizations. KISR clains that its
contract revenues fell below what it would have received but for Iraq s

i nvasi on and occupation of Kuwait. The claimis made for the resultant

| oss of revenue, from 2 August 1990 until 30 June 1996. KISR asserts that
such loss of revenue did not lead to a reduction in costs and therefore
that |loss of revenue is a net |oss.

166. The Panel finds that the | oss of revenue is conpensable for the
period that the revenue was affected as a direct result of Iraq s invasion
and occupation of Kuwait, subject to deductions for exceptional post-

i beration revenue, for revenue that woul d have been paid by other
CGovernnent departnments, and for saved expenses. 39/ The Panel finds that
the revenue was affected as a direct result of Iraq s invasion and
occupation of Kuwait at |east until 30 June 1996

167. The Panel sought information in Procedural Order 7 issued in
Septenber 1999, inter alia, as to the contract incone received for the
years 1993 to 1999, and the proportion of the revenue generated from 1984
to 1999 that was derived from ot her Governnent departnents. Inits
response, KISR stated that its contract incone would have increased post-
i beration (applying the pre-invasion trend) and gave details of the
proportion of its income derived from other Governnent departnents. The
Panel finds that notw thstanding the possibility that KISR s contract

i ncome woul d have increased, the proportion thereof derived from other
Governnent departnments woul d have renmi ned at pre-invasion |evels, which
the Panel finds exceed two thirds of all contract income. The Panel has
made an adjustnment to the anmpunt clainmed to reflect such intra-Gover nnent
revenue

168. Finally, the Panel sought information fromKISR as to the costs

i nvolved in the generation of its revenue. The information provided by
KI SR di scl osed that the expenses that would have been incurred in earning
the remaining | ost revenue for the period 2 August 1990 to 30 June 1996
exceeded that |ost revenue

169. In light of the above, the Panel does not reconmend any award of
conmpensation in respect of the anounts cl ai ned.
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5. O her | osses — US$51, 659, 044

(a) Cost of rebuilding KISR organi zati on — US$36, 695, 525

(b) Additional training costs due to | oss of experienced personnel -
US$9, 746, 894

(c) Additional business devel opnent costs — US$3, 344,519
(d) Cost of additional conputer training — US$339, 825 40/

(e) Cost of restoration of adnministrative software - US$1, 532, 281

170. KISR asserts that, as a direct result of Iraq s invasion and
occupation of Kuwait, the organization was effectively destroyed

171. For the first year following liberation, KISR clains that al nost al
activities of its staff were devoted to assessing the damage suffered by

KI SR and re-creating the organi zati on and seeks conpensation for its
consequent |osses. The claimis valued on the basis of the salaries paid
to enployees for its estinate of the man-hours that, absent Iraq s invasion
and occupation of Kuwait, would have been devoted to research activities
but which, in fact, were devoted to the above tasks, and of KISR s
operating costs for the first year following |iberation

172. The Panel finds that the | osses are conpensable, subject to valuation
and verification.

173. The Panel finds KISR s |oss should be valued as the |oss of
productivity sustained by KISR during the first year followi ng |iberation,
bei ng the research which KISR staff would have produced had they not
devoted their tine to re-creation activities. Applying the principles set
out at paragraph 34 above, the Panel has estimted the | oss of productivity
as a percentage of the enployees’ tine and quantified it by reference to
KISR s operating costs over that period

174. KI SR seeks further conpensation for the costs incurred in providing
additional training, additional business devel opnent costs, and for the
costs of restoring its adm nistrative software, sone of which costs were
incurred as many pre-invasion enployees did not return after |iberation
The Panel finds that the | osses are conpensabl e, but has nade adjustnents
to exclude the costs consequent upon the failure of enployees of certain
nationalities to return. 41/ The Panel also finds that the conpensable

| osses extended up to 30 June 1998, and has therefore assessed the | osses
for the itens described above until that date, calculated as the |oss of
the man-hours that woul d have been devoted to research and devel opnent
absent Iraq’'s invasion and occupation of Kuwait.
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175. The Panel finds that adjustnents should be nade for nethod of
val uation, overstatenment and insufficient evidence

176. In light of the above, the Panel recomends conpensation in the
amount of US$9, 900, 000 out of the US$51, 659, 044 cl ai ned

6. Payment or relief to others — US$10, 771, 889

177. KI SR seeks conpensation in the anmount of US$10, 771,889 for relief
paid to its Kuwaiti enployees, conprising salaries, incentive bonuses, 42/
hol i day pay and rent paid on enpl oyees’ acconmodation, in each case for the
seven-nonth occupation period

178. In its response to the Panel’s requests for information, KISR
confirmed that incentive bonuses and holiday pay fornmed standard parts of
all the Kuwaiti enpl oyees’ annual sal ary packages.

179. The response of the Government to the Panel’s questions regarding the
Soci al Security Fund 43/ states that the anmpunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

The Panel accepts this statement. However, the Panel notes that KISR is
further seeking compensation as a separate head of claimfor such socia
security contributions. 44/ The Panel recommends, in accordance with
paragraph 41 of the First “F3” Report (repeated as paragraph 41 of the
annex), that no conpensation be awarded for such suns.

180. As regards the salary packages, as set out at paragraph 36 of the
First “F3” Report, and subject to the percentage adjustnent set out at
par agraph 48 thereof, the Panel accepts the conpensability of such relief
paid to enpl oyees.

181. As regards that part of the claimseeking conpensation for pre-paid
rent on housing, the claimis mde for the period during which the
enpl oyees coul d not occupy the properti es.

182. The Panel recommends, in accordance with paragraphs 83 to 85 of the
First “F3” Report, that conpensation be awarded for that portion of the
pre-paid rent referable to the period that KI SR was unable to use the
prem ses as a direct result of lIraq s invasion and occupation of Kuwait.
The Panel finds that the period in this case is 2 August 1990 to 28
February 1991

183. The Panel finds that adjustments should be made for overstatenent and
i nsufficient evidence
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184. In light of the above, the Panel recommends conpensation in the
amount of US$4, 228,000 out of the US$10, 771, 889 cl ai ned
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D. M nistry of Public Wrks (Bayan Pal ace)
Governnent Claim No. 4, UNCC Cl ai m No. 5000040

Tabl e 4. Summary Table for Mnistry of Public Wrks (Bayan Pal ace)

Loss type/ Loss el enent Anpount Anpount Par agr aph
cl ai ned recommended ref erences
Uss Uss

Contract
a) Bayan Pal ace 24, 206, 337 8, 720, 000 188- 190
b) Aniri Di wan 58, 053, 197 12, 094, 000 191-193
c) Tel econmmuni cati ons Tower 30, 462, 037 23, 418, 000 194- 197
d) Audi t Bureau 4,716, 242 1, 962, 000 198
e) MPW MEW headquarters 19, 796, 513 5, 333, 000 199- 202
Sub- t ot al 137, 234, 326 51, 527, 000
Real property
a) Bayan Pal ace resi dences 25, 528, 540 13, 015, 000 206- 208
b) Bayan Pal ace conference

bui | di ng 51, 496, 679 30, 235, 000 209- 211
c) Bayan Pal ace tenporary

conference facilities 3,170, 728 2,616, 000 212-213
Sub-t ot al 80, 195, 947 45, 866, 000
Ot her tangi bl e property
a) Bayan Pal ace resi dences 8,226, 502 5,702, 000 214-216
b) Bayan Pal ace conference

bui | di ng 5,994,716 1, 605, 000 217-219
c) Bayan Pal ace tenporary

conference facilities 1,222,549 428, 000 220- 224
Sub- t ot al 15, 443, 767 7, 735, 000
Tot al 232, 874, 040 105, 128, 000
I nt er est 37, 008, 640

1. Contract — US$137, 234, 326

(a) Introduction

185. The Mnistry of Public Works (“MPW) is responsible for the
construction and mai ntenance of the Government’s public assets such as
roads, sewers and buil di ngs.

186. In respect of the projects set out bel ow, MPWclains conpensation for
| osses sustained due to the interruption of contracts that were in

exi stence on 2 August 1990. Such | osses included the costs of site
restoration and the additional costs of conpleting the contracts. 45/ In
the latter case, MPWasserts that the additional costs are to cover

i ncreased costs in the post-liberation period
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187. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report (repeated as paragraph 63 of the annex), finds that the
| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph, nanely, site restoration costs,
additional transportation costs and additional insurance costs. The

evi dence shows that part only of the losses claimed is attributable to
these factors.

(b) Bayan Pal ace — US$24, 206, 337

188. MPWasserts that eight contracts for the design and construction of
bui | di ngs at the Bayan Pal ace were interrupted by Iraq s invasion and
occupation of Kuwait. The Panel has cal cul ated the anpunt of the | osses
clained that is attributable to the factors set out at paragraph 187 above.

189. One contract, for the supply of furniture and finishes for the
bui I di ngs, had not been formally concluded at the tinme of lIraq s invasion
and occupation of Kuwait. |In addition, at the tine MPWsubnitted its
claim it had not entered into a post-liberation contract. MWclains the
di fference between its estimte of what the contract price would have been
had the contract been finalised and its estimate of the price of the
antici pated post-liberation contract. The Panel finds, applying the
principles set out at paragraph 153 above, that there is insufficient

evi dence of consensus as to the essential provisions of this pre-invasion
arrangenent and so does not reconmend any conpensation in respect of it.

190. In light of the above, the Panel recommends conpensation in the
amount of US$8, 720, 000 out of the US$24, 206, 337 cl ai ned.

(c) Amiri Diwan — US$58, 053, 197

191. MPWasserts that fourteen contracts for the design and construction
of five major buildings and several smaller ones for the Amiri Diwan were
interrupted by Iraqg’s invasion and occupation of Kuwait. The Panel has
cal cul ated the ampunt of the |losses clained that is attributable to the
factors set out at paragraph 187 above.

192. In addition, two contracts, for nechanical works and a conveying
system respectively, had not been fornmally concluded at the tine of Iraq's
i nvasi on and occupation of Kuwait. MWclains the difference between its
estimate of what the contract prices would have been had the contracts been
finalised and the price paid for the works after |iberation. The Pane
finds, applying the principles set out at paragraph 153 above, that there
is insufficient evidence of consensus as to the essential provisions of
these pre-invasion arrangenents and so does not reconmend any conpensation
in respect of them
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193. In light of the above, the Panel recommends conpensation in the
amount of US$12, 094, 000 out of the US$58, 053, 197 cl ai ned

(d) Tel ecommuni cations tower — US$30, 462, 037

194. MPWasserts that two contracts for the design and construction of a
t el econmuni cati ons tower and adjacent buildings were interrupted by lraq' s
i nvasi on and occupation of Kuwait.

195. One of the post-liberation contracts required the contractor to
provi de approximately thirty six nore personnel than would have been
required in the absence of Iraq’ s invasion and occupation of Kuwait. MW
asserts that sonme of these additional personnel were required to replace
approxi mately 20 MPW enpl oyees who did not return after liberation. The
Panel finds that the enploynent of these additional personnel was not a
direct result of Iraq s invasion and occupation of Kuwait, particularly

gi ven that the post-liberation contract was not entered into until August
1993. It therefore does not recommend any conpensation for their cost.
However, the Panel recommends that conpensati on be awarded for the
remai ni ng addi ti onal personnel because they were required to supervise site
restoration works that were necessary as a direct result of Iraq s invasion
and occupation of Kuwait.

196. In addition, MPWand the construction contractor were negotiating
variation orders to incorporate certain design changes into the project at
the tine of Iraqg’'s invasion and occupation of Kuwait. MWclains the

di fference between its estinmate of what the price of the works pursuant to
the variation orders would have been had the variation orders been
finalised and the price paid for the works after liberation. The Pane
finds, applying the principles set out at paragraph 153 above, that there
is insufficient evidence of consensus as to the essential provisions of
these pre-invasion arrangenents and so does not reconmend any conpensation
in respect of them

197. In light of the above, and incorporating the Panel’s cal cul ation of
the amobunt of the losses clained that is attributable to the factors set
out at paragraph 187 above, the Panel recommends conpensation in the anpunt
of US$23, 418, 000 out of the US$30, 462, 037 cl ai ned

(e) Audit Bureau — US$4, 716, 242

198. MPWasserts that two contracts for the construction of headquarters
for the State Audit Bureau were interrupted by Iraq s invasion and
occupation of Kuwait. The Panel has cal cul ated the anpunt of the | osses
claimed that is attributable to the factors set out at paragraph 187 above
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and, accordingly, recomends conpensation in the ambunt of US$1, 962, 000 out
of the US$4, 716, 242 cl ai ned

(f) MEW MPW headquarters — US$19, 796, 513

199. MPWasserts that two contracts for the construction of adjacent
headquarters for itself and the Mnistry of Electricity and Water were
interrupted by Iraqg’s invasion and occupation of Kuwait.

200. One of the post-liberation contracts was concluded with a design
consul tant who had been engaged before Iraq’ s invasion and occupation of
Kuwait. Anpngst other things, this contract purported to ensure that the
consultant remained liable for any clainms arising fromdefects inits
original design and required the redesign of the headquarters’ interiors.
The Panel finds that a further contract was not required to ensure the
contractor renmained liable for clains arising fromdefects in its origina
desi gn and so does not recommend any conpensation for the costs so
incurred. Further, the Panel finds that the redesign of the headquarters
interiors was not a direct result of lIraq s invasion and occupation of
Kuwai t .

201. The Panel also notes that the costs clainmed for site restoration

i nclude the costs of producing a damage assessnent report on the rel evant
project site. This damage assessnment report incorporated findings
regarding the destruction of tenporary offices that were, in fact, the
responsibility of the contractor. The Panel finds that an adj ustnent
should, in principle, be made so as to reflect the cost of that portion of
the danage assessnent report referable to the tenporary offices. However,
the Panel finds that to require the contractor to undertake a danmmge
assessnent report on the tenporary offices would, in the circunstances of
the need for the Governnent to undertake an assessnent of the danmmge at the
project site, be too technical and rigid an approach. 46/ The Pane
therefore recommends that conpensation be awarded for the entire cost of
the danage assessnent report, including that part referable to the
tenporary offices, provided that the contractor has not nmade a duplicate
claim The Panel is satisfied that the sub-contractor has not made a
duplicate claim

202. In light of the above, and incorporating the Panel’s cal cul ation of
the amount of the | osses clained that is attributable to the factors set
out at paragraph 187 above, the Panel recommends conpensation in the anount
of US$5, 333, 000 out of the US$19, 796,513 cl ai ned
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2. Real property — US$80, 195, 947

(a) Introduction

203. As further set out bel ow, MPWasserts that | oss and danmage were
occasioned to various buildings and their contents in the Bayan Pal ace,

i ncluding three of the residences used as accommodati on by visitors to the
Bayan Pal ace. 47/ MPW further clainms the cost of constructing and
furnishing a tenporary conference facility, which it asserts was required
so that Kuwait could host the annual GCC sunmit in Decenber 1991. The
hosting of the sunmit by Kuwait had been planned before Iraq s invasion and
occupation of Kuwait. The existing conference building at the Bayan Pal ace
coul d not be used because it was damaged

204. The Panel finds that the Government’s decision to host the GCC sunmit
as planned does not break the chain of causation between Iraqg’'s invasion
and occupation of Kuwait and the construction and furnishing of the
tenporary conference facility. Further, it was reasonable, given the
nature of the activities carried on at the Bayan Pal ace, 48/ that a
tenporary facility be built in place of the damaged conference buil ding

49/ Conpensation should therefore be awarded for the cost of constructing
and furnishing the tenporary conference facility. 50/

205. The Panel notes that the construction and furnishing of the tenporary
conference facility and the repair and re-furnishing of the residences were
undertaken in the i medi ate post-1liberation period when the prices of goods
and services in Kuwait were, in general, higher than the norm Applying
the test set out at paragraph 31 above, the Panel finds that, in |ight of
the Governnment’'s need for secure conference facilities and accommodati on

for the purposes of the GCC summit, the works were of such urgency that MPW
could not reasonably be required to wait until prices had returned to

normal patterns.

(b) Bayan Pal ace residences - US$25, 528, 540

206. MPW seeks conpensation for the cost of repairs to the residences
di scussed above.

207. The Panel finds that, although not all of the contracts for repair
wer e awar ded using conpetitive procurenent procedures, the costs incurred
were reasonabl e and the absence of such procedures did not lead to

i ncreased costs. However, the Panel finds that adjustments should be made
for inadequate accounting for depreciation, saved expenses and insufficient
evi dence
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208. In light of the above, the Panel recomends conpensation in the
amount of US$13, 015, 000 out of the US$25, 528,540 cl ai ned

(c) Bayan Pal ace conference building — US$51, 496, 679

209. MPW seeks conpensation for the cost of repairs to the conference
building in the Bayan Pal ace.

210. The Panel finds that, although a contract for supervision and damge
assessnment was not awarded using conpetitive procurenment procedures, the
cost incurred was reasonabl e and the absence of such procedures did not

| ead to increased costs. However, adjustnents should be nade for

i nadequat e accounting for depreciation, saved expenses and insufficient

evi dence

211. In light of the above, the Panel recomends conpensation in the
amount of US$30, 235, 000 out of the US$51, 496, 679 cl ai ned.

(d) Bayan Pal ace tenporary conference facilities — US$3,170, 728

212. MPWcl ainms the cost of constructing the tenporary conference facility
di scussed above, adjusted to take account of its estinated residual val ue
at the tinme the conference building was fully repaired. Wile the Pane
agrees with this nmethod of valuation, it finds that an adjustnment should be
made for insufficient evidence

213. In light of the above, the Panel recomends conpensation in the
amount of US$2, 616, 000 out of the US$3, 170,728 cl ai ned

3. O her tangible property — US$15, 443, 767

(a) Bayan Pal ace residences — US$8, 226, 502

214. MPW seeks conpensation for the loss of, and damage to, tangible
property such as furniture and interior decorating accessories and works of
art fromthe Bayan Pal ace residences di scussed above. 51/

215. The Panel finds that adjustnents should be made for saved expenses
and insufficient evidence

216. In light of the above, the Panel recommends conpensation in the
ampunt of US$5, 702, 000 out of the US$8, 226,502 cl ai ned

(b) Bayan Pal ace conference buil ding — US$5, 994, 716

217. MPW seeks conpensation for the |loss of tangi ble property such as
furniture and interior decorating accessories fromthe Bayan Pal ace
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conference building. The Panel finds that the cost of replacenment was |ess
than the anpunt clainmed by MPWand therefore that an adjustnment should be
made for overstatenent. Adjustnments should also be nmade for saved expenses
and insufficient evidence

218. The Panel agrees with MPWs net hod of cal cul ati ng depreciation
However, the Panel finds that as a result of the overstatement of the cost
of replacing the tangi ble property, MPWhas al so overstated the deduction
required for depreciation. The Panel has therefore re-calculated the
deduction to be applied for depreciation

219. In light of the above, the Panel recomends conpensation in the
amount of US$1, 605, 000 out of the US$5, 994,716 cl ai ned

(c) Bayan Pal ace tenporary conference facilities — US$1, 222, 549

220. MPW seeks conpensation for the cost of providing furniture for the
tenporary conference facilities.

221. The Panel finds that a deduction should be made equal to the val ue of
those itenms of furniture that were suitable for use as replacenents for the
items of furniture |ost fromthe Bayan Pal ace conference building. The
Panel has, at paragraph 219 above, recommended conpensation for the
furniture lost fromthe Bayan Pal ace conference building

222. MPWclains the cost of purchasing the furniture, adjusted to take
account of its estinmated residual value at the tine the conference building
was fully repaired. The Panel agrees with this nethod of valuation
However, as a result of the adjustnent set out at paragraph 221 above, the
deduction for the residual value of the furniture should be | ower than that
submtted by MPW The Panel has therefore recal cul ated the deduction to be
applied for residual value

223. The Panel finds that an adjustnent should al so be nmade for
i nsufficient evidence

224. Accordingly, the Panel recommends conpensation in the anount of
US$428, 000 out of the US$1, 222,549 cl ai ned
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E. Mnistry of Electricity and Water (Stores Departnent)

Governnment Claim No. 6, UNCC Cl ai m No. 5000042

Tabl e 5. Sunmary Table for Mnistry of Electricity and Water (Stores

Depart nent)
Loss type/ Loss el enent Anmount Anpunt Par agr aph
cl ai ned recommended references
Us$ Uss

Ot her tangi bl e property 270,116, 078 172,992, 000 225- 229
Real property
a) Comuni cati on systens 12,213, 250 2,820, 000 230- 233
b) Enmergency el ectrica

depart ment 8, 083, 960 2,597, 000 234-238
c) Primary substations 553, 722 240, 000 239-243
d) Wat er division 44,392, 319 29, 605, 000 244-247
Sub- t ot al 65, 243, 251 35, 262, 000
Contract
a) Communi cati ons systens 4,710, 082 4,182, 865 250- 252
b) Wat er division 22,164,672 3, 266, 000 253- 257
Sub-t ot al 26,874, 754 7,448, 865
Tot al 362, 234, 083 215,702, 865
I nterest 57, 566, 160

1. O her tangi bl e property — US$270, 116, 078

(a) Stores departnent — US$270, 116, 078

225. The Mnistry of Electricity and Water (“MEW) is responsible for the
provision of electricity and water in Kuwait.

226. MEW seeks conpensation for the |oss or destruction of spare parts,
tools and ot her equi pnent from various storage areas in Kuwait.

227. MEWc! ai ns conpensation for the entire pre-invasion contents of a
nunber of storage areas notwithstanding that all such contents were not, in
fact, conpletely lost or destroyed. MEWasserts that the itens renaining
after liberation were worthl ess because they consisted of inconplete or
damaged parts. The Panel finds, however, that the contents renmining at
store nunber 8 at Subhan Central Stores had sone sal vage val ue and that an
appropriate adjustnent should therefore be nmade.

228. The Panel also finds that adjustnents should be nade to reflect an
error made by MEWin calculating its claim for shrinkage (that is,

pil ferage or erroneous bookkeepi ng) that would have occurred in the absence
of lIraqg' s invasion and occupation of Kuwait, and for insufficient evidence
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229. In light of the above, the Panel recomends conpensation in the
amount of US$172, 992, 000 out of the US$270, 116,078 cl ai ned

2. Real property — US$65, 243, 251

(a) Communi cations systems — US$12, 213, 250 52/

230. MEW seeks conpensation for the |oss of, and damage to, the
communi cations systens linking its control centres with its major
el ectrical power stations and substations.

231. MEWstates that it has decided not to replace sone of the equi pnent
that was | ost because of budgetary constraints or because the equi pnent has
been made obsol ete by new technol ogy. The Panel, consistent with the

deci sion set out at paragraphs 65 to 66 of the First “F3" Report (repeated
as paragraphs 65 to 66 of the annex), finds that the | oss of such equi prment
i s nonet hel ess conpensabl e and has val ued the | oss as the cost of replacing
the equi pnment at such time as it would be reasonable, in all the

ci rcunstances, to expect replacenent to have taken place. However, the
Panel finds that adjustnments should be nmade for saved expenses, the fact
that sonme of the equi pnment not replaced was obsol ete, inadequate accounting
for depreciation and insufficient evidence

232. For the equi pnent that has been replaced or repaired, the Panel finds
that adjustnments should be nade for saved expenses and insufficient

evi dence

233. In light of the above, the Panel recomends conpensation in the
amount of US$2, 820, 000 out of the US$12, 213, 250 cl ai ned.

(b) Emergency electrical department — US$8, 083, 960 53/

234. MEW seeks conpensation for the cost of repairing danage to its
overhead |ines and underground cabl es.

235. MEWs claimincludes the estimated replacenent cost of itens that
were taken from MEW s stores and used for the repairs. As set out at

par agr aph 33 above, the Panel recommends that conpensati on be awarded for
such itens.

236. MEWs claimalso includes the estimted cost of undertaking repairs
that had not been perforned at the tinme the claimwas submitted to the
Conmi ssion. MEW has now provided information on the repairs that were
subsequent|ly undertaken and the Panel finds that an adjustnent should be
made to correct an overstatenent in MEWs estimate.
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237. The Panel also finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

238. In light of the above, the Panel recomends conpensation in the
amount of US$2, 597, 000 out of the US$8, 083, 960 cl ai ned

(c) Primary substations — US$553, 722 54/

239. MEWasserts that many of its prinmary substations were damaged or
destroyed. This claimis nmade only for repairs overseen by the Primary
Subst ati on Mi ntenance Departnent. The other repairs to the primary
substations are considered at paragraphs 284 to 289 bel ow.

240. Some of the repairs required were performed by MEW s existing

enpl oyees. The Panel has valued the | oss as set out at paragraph 34 above,
and finds that the value of the work that these particular enpl oyees woul d
have performed if they had not worked on the repairs is equivalent to the
amount of their salaries.

241. As set out at paragraph 33 above, the Panel recommends t hat
conmpensati on be provided for the itenms taken from MEWs stores and used for

the repairs.

242. The Panel finds that adjustments should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

243. In light of the above, the Panel recomends conpensation in the
amount of US$240, 000 out of the US$553, 722 cl ai ned.

(d) Water division — US$44, 392, 319 55/

244. MEW seeks conpensation for damage to its water supply facilities,
i ncl udi ng pi pes, punps and reservoirs.

245. At the tine it submitted its claim MEWhad not comenced the

repl acenent of five destroyed reservoirs. |Its claimwas based on the cost
incurred in constructing simlar reservoirs in 1979 with adjustnents for
inflation and depreciation. Wile the Panel accepts this nethod of
valuation, it notes that MEWs claimasserts that three of the destroyed
reservoirs will be replaced with one |arger reservoir. The Panel finds
that an adjustnment should be nade to reflect the | ower overall costs of
this approach

246. The Panel also finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence
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247. In light of the above, the Panel recomends conpensation in the
amount of US$29, 605, 000 out of the US$44, 392, 319 cl ai ned

3. Contract — US$26, 874, 754

(a) Introduction

248. In respect of the projects set out below, MEWcl ai ns conpensation for
| osses sustained due to the interruption of contracts that were in

exi stence on 2 August 1990. Such | osses included the costs of site
restoration and the additional costs of conpleting the contracts. 56/ In
the latter case, MEWasserts that the additional costs are to cover

i ncreased costs in the post-liberation period

249. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report, finds that the | osses clainmed are conpensable in so far
as they are attributable to the factors set out in that paragraph, nanely,
site restoration costs, additional transportation costs and additiona

i nsurance costs. The evidence shows that part only of the | osses clained
is attributable to these factors.

(b) Communications systems - US$4, 710, 082 57/

250. MEW asserts that a contract for the construction of a district

control centre at Jahra was interrupted by Iraq’ s invasion and occupation
of Kuwait. There was no additional cost in conpleting the contract after

| i beration, so the Panel has cal culated only the anpunt of the |oss clained
attributable to site restoration costs. 58/

251. The Panel finds that the site restoration costs equal the anmount
cl ai mred and therefore recomends paynent in full in the anpunt of
US$4, 182,865 for the interruption of this contract.

252. MEW al so asserts that a contract for the maintenance of a district
control centre in the “Town” section of Kuwait City was interrupted by
Iraq’s invasion and occupation of Kuwait. The Panel has cal cul ated the
amount of the loss clained that is attributable to the factors set out at
par agraph 249 above and finds that it is exceeded by the ampbunt that MEW
saved on mmi ntenance of the district control centre for the period fromthe
date of Iraq s invasion of Kuwait until the contract was restarted

Accordi ngly, the Panel does not recommend any conpensation for the
interruption of this contract.
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(c) Water division — US$22, 164, 672 59/

253. MEWasserts that 23 contracts in relation to the repair, nmintenance,
construction or upgrade of MEWs water network were interrupted by lraq' s
i nvasi on and occupation of Kuwait.

254. Work under seven of the contracts has not yet been resumed. 60/
However, the Panel finds that these contracts will all be resuned at some
stage and therefore recommends conpensation in accordance with paragraph 37
above.

255. For those contracts that have been restarted, the Panel has
cal cul ated the amount of the | osses clained attributable to the factors set
out at paragraph 249 above.

256. Four of the interrupted contracts were for routine naintenance works
on a nunber of facilities. The Panel finds that the anount that would have
been spent on the routine maintenance of those facilities for the period
from2 August 1990 until the contracts were restarted exceeds the costs
attributable to the factors set out at paragraph 249 above for the
contracts. As a result, the Panel recomrends that no conpensation be
awarded for the interruption of these contracts.

257. In light of the above, the Panel recomends conpensation in the
amount of US$3, 266, 000 out of the US$22, 164,672 cl ai ned.
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F. M nistry of Defense (Fast Attack)

Government Claim No. 12, UNCC C ai m No. 5000110

Tabl e 6. Sunmary Table for Mnistry of Defense (Fast Attack)

Loss type/ Loss el enent Anpunt Anpount Par agr aph
cl ai med recommended references
Uss Uss

Ot her tangi bl e property
a) The stol en ships 425, 516, 000 46, 557, 000 258- 264
b) War rel ated nmi nt enance

costs for the Al -Sanbouk and

the Istiglal 52,709, 162 14, 271, 000 265-271
c) Speci al i zed spare parts

purchases for the Al-Sanbouk

and Istiglal long refit. 5, 215, 352 3,129, 000 272-274
Tot al 483, 440,514 63, 957, 000
I nt er est 76, 827, 960

1. O her tangi bl e property — US$483, 440, 514

(a) The stolen ships — US$425, 516, 000

258. The Mnistry of Defense (“MD’) seeks conpensation for the | oss of
six ships of the Kuwait Navy that it asserts were seized by Iraq shortly
after its invasion and occupation of Kuwait. MoD clains that the ships
were taken to an lragi naval base where the Iraqi Navy used them as

war ships to patrol the Persian Gulf. MD states that it believes that al
the ships were destroyed during the course of the mlitary operations

agai nst lraq pursuant to Security Council resolution 678 (1990). The Pane
accepts that the ships were |ost, probably as a result of bonbing by the
Al'lied Coalition Forces.

259. In its original claim MD valued the |loss of its ships on the basis
of replacenent cost as estinmated by the original shipbuilder |ocated in
Germany. In a supplemental submission of claimfiled in May 1998, MD

stated that the | ost ships had been replaced with eight smaller ships
supplied by a French manufacturer at a price in excess of the origina
estimated repl acenment cost, but no consequential anmendnent was nade to the
anount clainmed. The Panel has therefore valued the | oss on the basis of
the original estimted replacenent cost.

260. The Panel notes that the replacenent cost estimate relied upon by MD
was obtained fromthe original shipbuilder, and wi thout conpetitive
procurenent procedures. The Panel finds that the market for such ships is

i ntensely conpetitive, and that it is nornmal practice for the purchase of
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such ships to be put out to tender on a worldwi de basis. The Panel is
satisfied that there were nore than 15 shipbuilders who were capabl e of
supplying the ships at the relevant tine, and therefore that the use of
conpetitive procurement procedures would have led to substantially | ower
of fer prices. The Panel has therefore nmade an adjustnent, for an

i nadequat e procurenent process, to the amunt cl ai ned.

261. As a result of the adjustnent nade by the Panel in the preceding
paragraph in respect of the inadequate procurement process, the Panel finds
that the deduction MoD applied against the anount clainmed in respect of
depreci ati on exceeds the deduction warranted, in that the percentage
deduction should be applied to a | ower replacenent cost. The Panel has
therefore re-cal cul ated the deduction to be applied for depreciation

262. The Panel is satisfied that the ships would have required annua

mai nt enance and at |east two long refits over their life (estimted by MD
at 25 years). The costs of undertaking such maintenance are significant,
as denonstrated by the anpunts clainmed for the long refits in respect of
the 2 surviving ships considered at paragraphs 265 to 271 bel ow.
Accordingly, the Panel finds that an adjustnment should be nmade for the

mai nt enance expenses saved

263. The Panel finds that a further adjustment should be nade for
i nsufficient evidence

264. In light of the above, the Panel recommends conpensation in the
amount of US$46, 557, 000 out of the US$425,516, 000 cl ai nmed.

(b) War related nmai ntenance costs for the Al-Sanbouk

and the Istiglal - US$52, 709, 162

265. MoD seeks conpensation for repair and overhaul costs for the Al-
Sanbouk and Istiglal mssile ships. The claimis based on the costs paid
to the ships’ manufacturer for the repair and overhaul work on the Al-
Sanbouk and the estimted cost of such work for the Istiglal. MD clains
the proportion of the cost of the repair and overhaul work that it would
have been able to acconplish internally, but for Iraq’s destruction of the
mai ntenance facilities at Kuwait’'s naval base (the “Base”). 61/

266. Each of these ships was on routine patrol when Iraq occupied the Base
and was ordered by Kuwait Naval Conmmand to Bahrain from where both were
operated until liberation. As part of its verification and val uation of
the claim the Panel instructed the secretariat and the expert consultants
to inspect the Al -Sanbouk and the Istiglal on the Panel’s behalf. This

i nspection was carried out during a technical nission to Kuwait undertaken
in June 1999
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267. The repair and overhaul work was required due to a | ack of

mai nt enance during the occupation period and accel erated wear rates arising
fromthe additional usage while the ships were operating out of Bahrain

The Panel finds that any costs arising fromthe additional usage are
mlitary costs within Governing Council decision 19 and are therefore not
conpensable. 62/ The Panel finds, however, that the costs arising fromthe
| ack of mmi ntenance are direct | osses and are therefore conpensabl e

268. The repairs to, and overhaul of, the Al -Sanbouk were carried out as
part of a long refit of the ship which was overdue. A long refit conprises
the di sassenbly of the ship, the refurbishnent of all major conponents and
the overhaul of the ship's structure. The Panel has consi dered whet her the
addi ti onal usage increased the cost of the long refit and finds that, given
the conprehensive nature of a long refit, any such increase was negligible
63/ Accordingly, no adjustnment under Governing Council decision 19 for
mlitary costs is required

269. MoD asserts that prior to Iraq’s invasion and occupation of Kuwait it
had the facilities and personnel to carry out a significant part of the
long refit of the Al-Sanbouk and identifies 60 per cent by value of the
long refit contract as representing its pre-invasi on mai ntenance capacity.
However, the Panel notes that MoD had not previously carried out a | ong
refit on the Al-Sanbouk, although the Panel accepts that MoD had undertaken
at | east one annual refit on each vessel prior to lIraqgq' s invasion and
occupation of Kuwait. Accordingly, the Panel finds that although MoD may
have been capabl e of doing some of the work involved in the long refit, 60
per cent by val ue overstates the capacity lost. Accordingly, the Pane
finds that an adjustnment should be made for overstatenent to the anopunt
clainmed for repair and overhaul work in this regard

270. In respect of the estimted cost clainmed for the Istiglal, the Pane
finds that given the lapse of tinme since its last annual refit, a |long
refit is overdue. However, since the majority of the repairs to the
facilities at the Base have now been conpl eted, MoD would be able to
undertake all the work on a long refit that it would have been able to
undertake prior to lraq s invasion and occupation of Kuwait. Accordingly,
the Panel does not recommend any conpensation in respect of the anopunt

cl ai ned

271. In light of the above, the Panel recomends conpensation in the
amount of US$14, 271, 000 out of the US$52, 709, 162 cl ai ned.
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(c) Specialized spare parts purchases for the Al-Sanbouk and Istiglal |ong

refit — US$5, 215, 352

272. MoD seeks conpensation for the loss of its general store of spare
parts as well as several electronic and armanent conponents, which, it
asserts, were being held for installation on the Al-Sanbouk and Istiglal
MoD asserts that the replacenents for these conponents had to be specially
purchased for the long refit of the Al -Sanbouk and in anticipation of
simlar work being performed on the Istiglal. The Panel has nmde

i nvestigations as to the type of spare parts lost and the parts supplied by
the contractor in the long refit of the Al -Sanbouk and finds no evidence of
duplication between the clains for the war-rel ated mai nt enance costs

di scussed above and the claimfor specialised spare parts relating to the
Al - Sanbouk.

273. The Panel finds, however, that an adjustment should be nade for
i nsufficient evidence

274. In light of the above, the Panel recomends conpensation in the
amount of US$3, 129, 000 out of the US$5, 215, 352 cl ai ned.
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G M nistry of Electricity and Water (Power Pl ants)

Government Claim No. 13, UNCC C ai m No. 5000111

Tabl e 7. Summary Table for Mnistry of Electricity and Water (Power

Pl ant s)
Loss type/ Loss el enent Anmount Anmount Par agr aph
cl ai med recommended references
Us$ Uss$

Real property
a) Power plants 107, 852, 784 53, 601, 000 275-278

b) Under gr ound cabl es and
over head |ines naintenance

depart ment 14, 055, 563 4,413, 000 279- 283
c) El ectrical networks projects

constructi on departnment 404, 590, 493 217, 055, 000 284- 289
d) Shuwai kh distillation

facilities 41, 837, 834 31,541, 000 290- 293
Sub- t ot al 568, 336, 674 306, 610, 000
Payment or relief to others 36, 221, 863 14, 230, 000 294- 298
Ot her tangi ble property 2,113, 620 615, 000 299- 311
Tot al 606, 672, 157 321, 455, 000
I nterest 96, 412, 240

1. Real property — US$568, 336, 674

(a) Power plants — US$107, 852, 784 64/

275. MEW seeks conpensation in relation to five power stations. It
asserts that four were damaged and one destroyed as a result of Iraqg’' s
i nvasi on and occupation of Kuwait. 65/

276. The danmmge to one power station, at Doha West, included the
destruction of its control centre. MEWSs inspection of the turbines and
generators of the power station did not reveal any danage. In order to
provi de some emergency power to the relevant region, MEWinstalled a
tenporary control systemand re-started the generation facility at the
power station. Danmage to a turbine and generator was then caused by a
failure of part of the oil system This failure would have been detected
by the destroyed control centre, but the tenporary control systemdid not
nonitor the oil system The Panel finds that MEWSs actions before re-
starting the generation facility at the power station were reasonable in
the circunmstances and recommends that conpensati on be awarded for all the
damage to the Doha West power station, including that to the turbine and
gener at or.
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277. MEWs cl ai mnmakes an all owance for depreciation only in the case of

the repairs to the Shuai ba South power station. The Panel finds, however,
that adjustnments should be nade for inadequate accounting for depreciation
inrelation to all of the repairs to the power stations. 66/ The Pane

al so finds that adjustnents should be nmade for saved expenses and

i nsufficient evidence

278. In light of the above, the Panel recomends conpensation in the
ampunt of US$53, 601, 000 out of the US$107, 852, 784 cl ai ned.

(b) Underground cabl es and overhead |ines nmintenance departnent —
US$14, 055, 563

279. MEW seeks conpensation for the cost of the repairs to its overhead
I ines and underground cabl es that were undertaken by the above-captioned
depart ment.

280. MEW s claimincludes the estimated replacenment cost of itens that
were taken from MEWs stores and used for the repairs. As set out at

par agr aph 33 above, the Panel recommends that conpensati on be awarded for
such itens.

281. MEWs claimalso includes the estinmated cost of undertaking repairs
that had not been perforned at the tinme the claimwas submitted to the
Conmmi ssion. MEW has now provided informati on on the repairs that were
subsequent |y undertaken and the Panel finds that an adjustnent should be
made to correct an overstatenent in MEWs initial estimte.

282. The Panel also finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

283. In light of the above, the Panel recomends conpensation in the
amount of US$4, 413, 000 out of the US$14, 055,563 cl ai nmed.

(c) Electrical networks projects construction departnent — US$404, 590, 493
67/

284. MEW asserts that the above-capti oned departnment managed 63 contracts
for the inspection, repair, replacenent and reconstruction of MEWS prinary
substations and other electrical network facilities.

285. Some of the repairs perforned were to facilities on Failaka Island.
The Panel finds that the repairs were undertaken before the Governnent
deci ded to abandon Fail aka |Island and therefore reconmends conpensation
based on the cost of the repairs undertaken. 68/
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286. MEWs claimincludes the replacenent cost of itens that were taken
from MEWs stores and used for the repairs on Failaka Island. As set out
at paragraph 33 above, the Panel recommends that conpensation be awarded
for such itens.

287. Not all of the contracts were awarded using conpetitive procurenent
procedures and sone were performed in the i medi ate post-1|iberation period
when prices of goods and services were, in general, higher than the norm
Applying the tests set out at paragraph 138 of the First “F3” Report and
par agraph 31 above, the Panel finds that, in light of Kuwait's need rapidly
to restore its critical electrical supply and distribution systens, the

wor ks were of such urgency that MEW coul d not reasonably be required to
resort to conpetitive procurement procedures nor wait until prices had
returned to nornal patterns.

288. The Panel also finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

289. In light of the above, the Panel recomends conpensation in the
ampunt of US$217, 055, 000 out of the US$404, 590, 493 cl ai ned.

(d) Shuwai kh distillation facilities — US$41, 837, 834

290. MEW asserts that a power station and a desalination conpl ex
(consisting of seven separate desalination plants) were damaged by bonbi ng
and | ack of normal nmintenance. However, due to their age at the time of
Irag’s invasion and occupation of Kuwait, MEW decided not to repair the
power station 69/ or four of the desalination plants. The claimis
therefore submitted only in relation to the three renmining desalination
pl ants.

291. The repair of the desalination plants was undertaken by the sole
contractor who responded to the tender docunents issued. The Panel finds
that, given the inportance of the provision of fresh drinking water to the
people of Kuwait, it was reasonable for MEWto proceed wi thout re-tendering
the work.

292. However, the Panel finds that adjustnents should be nade for
i nadequat e accounting for depreciation, saved expenses and insufficient
evi dence

293. In light of the above, the Panel recomends conpensation in the
amount of US$31, 541, 000 out of the US$41, 837,834 cl ai ned.
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2. Paynment or relief to others — US$36, 221, 863

(a) Relief paid to enployees - US$36, 221, 863

294. MEW seeks conpensation in the amunt of US$36, 221,863 for relief paid
to enpl oyees. 70/

295. The evidence shows that the ampunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

296. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof (repeated as
par agraphs 36 and 48 of the annex, respectively), the Panel accepts the
conpensability of such relief paid to enpl oyees.

297. The Panel finds that an adjustnent should al so be nmade for
i nsufficient evidence

298. In light of the above, the Panel recomends conpensation in the
amount of US$14, 230, 000 out of the US$36, 221, 863 cl ai ned.

3. QO her tangible property — US$2, 113, 620

(a) Conputer centre — US$2, 113,620 71/

299. MEW asserts that computer equi prent and peripherals, conputer
software, office equipnent and furniture, and records were lost fromits
conputer centre

300. The largest element of MEWs claimfor its conputer centre relates to
a lost Unisys A9 mai nfrane conputer.

301. MEWasserts that it took tinme to assess the | osses and plan for the
restoration of the centre. As a result, MEWdid not inmediately repl ace
the Unisys A9. Instead, it leased a Unisys A6 in March 1992

302. In August 1993, MEWIinstalled an | BM AS/ 400- F35 nai nframe conputer
which is |l ess powerful than a Unisys A9. Fromearly 1994 to early 1995,
MEW undertook a first upgrade to the | BM AS/ 400-F35. During the rest of
1995, MEW undertook a second upgrade to the |IBM AS/ 400-F35. Upon the

conpl etion of these two upgrades, the conmputer was the equival ent of an | BM
AS/ 400- F60. The Panel finds that the functionality of an | BM AS/ 400-F60 is
superior to the |ost Unisys A9.

303. MEWcl ainms the cost of |easing the Unisys A6 from March 1992 unti
August 1993, the cost of the |IBM AS/400-F35 and the two upgrades to it, the
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cost of consultants to install and configure the |IBM AS/ 400-F35, and the
cost of consultants to install and configure the two upgrades to the |IBM
AS/ 400- F35.

304. The Panel recomends that conpensation be awarded for the cost of

| easi ng the Unisys A6 because the decision to | ease and then buy was a
reasonabl e one in the circunstances. 72/ The Panel also finds that the
cost of purchasing, installing and configuring a replacenent Unisys A9 in
August 1993 woul d have exceeded the costs incurred by purchasing,
installing and configuring the IBM AS/ 400-F35 and the two upgrades to it.
Furthernore, the work undertaken by the consultants could not have been
performed by MEWSs pre-invasion staff.

305. The Panel therefore recomends that conpensati on be awarded for the
costs set out at paragraph 303 above, with adjustnents for enhancenent,
saved expenses and insufficient evidence

306. The Panel notes that MEW s cl ai m makes an al |l owance for depreciation
of the conputer equi pnment and peripherals, based on its estimte of the

expected useful life and age of each item The Panel finds that such a
depreciation adjustment is required, but MEWoverestinated the expected
useful life of the lost Unisys A9. Further, account should be taken of the

benefit MEWTreceived fromthe use of the tenporary Unisys A6 pending the
purchase of a pernmanent replacenment for the lost Unisys A9. The cunul ative
effect of all the Panel’s adjustnents, including that referred to above for
enhancenent, is that there is a reduction in the depreciation adjustnent
applied by MEW

307. Two further elenents of the claimfor the | ost conputer centre
conprise the costs of consultants enpl oyed to:

(a) restore the conputer systemthat manages MEW s stock; and

(b) undertake a post-liberation stock check

308. The Panel recomends that conpensation be awarded for the cost of
restoring the conputer systemthat manages MEW s stock because the
destruction of the systemwas a direct result of Iraqg’ s invasion and
occupation of Kuwait and the restoration work could not have been perforned
by MEWs pre-invasion staff. However, an adjustnment should be nade for

i nsufficient evidence

309. The Panel recomends that no conpensation be awarded for the cost of
the post-liberation stock check because the work woul d have been necessary
in the absence of Iraq s invasion and occupation of Kuwait and, in any
event, could have been performed by MEW s existing staff.
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310. The amounts clainmed for the remai nder of MEWs claimunder this |oss
type, being for office equiprment and furniture, fall below the |evel of
materiality adopted by the Panel. The Panel finds that adjustnments to the
claimfor office equipnment and furniture should be nade for inadequate
accounting for depreciation and insufficient evidence

311. In light of the above, the Panel recomends conpensation in the
amount of US$615, 000 out of the US$2,113,620 cl ai ned.
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H. M nistry of Information
Government Claim No. 16, UNCC Cl ai m No. 5000114
Tabl e 8. Summary Table for Mnistry of Information
Loss type/Loss el enent Anount Anount Par agr aph
cl ai ned recormmended references
Us$ Uss

Tangi bl e property
a) Dar al -Athar al-Islamyya

col l ection 60, 206, 952 20, 235, 000 312-324
O her | osses

a) Costs to recover the Dar al-

Athar collection fromlraq 656, 862 439, 000 325- 327
b) Costs to value the Dar al-

At har col |l ection 172,793 96, 000 328-333
Sub- t ot al 829, 655 535, 000
Tot al 61, 036, 607 20, 770, 000
I nterest 9, 699, 920

1. O her tangible property — US$60, 206, 952

(a) Dar_al-Athar al-Islamyya collection — US$60, 206, 952 73/

Enmer al ds — US$53, 500, 000
O her works of art — US$6, 706, 952

312. The Mnistry of Information (“MdInf”) is responsible, anpbngst other
things, for the Kuwait National Miseum

313. At the tine of Iraq s invasion and occupation of Kuwait, the Kuwait
Nat i onal Museum was exhibiting the Dar al-Athar al-Islamyya collection
(the “Collection”) pursuant to a |loan agreenent with the private owners of
the Collection. 74/ The majority of the Collection was noved to Iraq
during Irag’s occupation of Kuwait. Sonme of the pieces that remmined in
Kuwait were destroyed by fire

314. The mpjority of the Collection was returned after liberation to
Kuwai t pursuant to UNROP. 75/ However, a number of the pieces returned had
been damaged during their transport to, and storage in, lraq. Furthernore,
some pieces in the Collection were never recovered and ot hers were
destroyed in the fire nmentioned at paragraph 313 above.

315. The | oan agreenent between Ml nf and the private owners of the
Col | ection provided that Molnf was |liable for danmage to the Coll ection
i ncl udi ng damage fromlooting, confiscation, fire and war. A court in
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Kuwai t has found Ml nf |iable under the |oan agreenment for the |osses. 76/
The Panel therefore finds that, although Molnf is not the owner of the
Col lection, it has standing to bring this claim

316. The cl ai m conprises US$53, 500, 000 for the | oss of three eneral ds and
US$6, 706, 952 for the | oss of, and danmage to, other works of art.

317. Molnf has calculated the value of those pieces of the Collection that
were lost by reference to its estimate of the price that would be paid by a
buyer at an auction (the “buyer’s price”). Wile the Panel agrees that the
val ue shoul d be neasured by reference to auction prices, it notes that the
price paid by a buyer at such an auction is always in excess of the anpunt
eventually received by the seller (the “seller’'s price”). 77/ The Panel
finds that the valuation of the |ost pieces should be by reference to the
seller’s, rather than the buyer’s, price. 78/

318. Molnf supported its claimfor the loss of the three eneralds with two
expert opinions, each of which considered the buyer’s price of the

enmeral ds, by conparing themw th other eneralds sold at public auction in
recent years. The Panel conm ssioned its own expert opinion on the val ue
of the eneralds, which applied a sinilar valuation nethodol ogy 79/ and
whi ch concluded that Moinf's claimsignificantly overstated their val ue
Havi ng considered all of the opinions before it, the Panel finds that

Mol nf’s claimis overstated. The Panel has therefore made adjustnents to
correct that overstatenment and for insufficient evidence and recomrends
conpensation in the ampbunt of US$16, 700, 000 out of the US$53, 500, 000
clainmed in respect of the | ost eneral ds.

319. Molnf clainms the cost of the repair and the decrease in the val ue of
the other works of art that were returned in a damaged condition. This
decrease in value was neasured as the estimated pre-invasion buyer’s price
m nus the estinmated buyer’s price after repair

320. While the Panel agrees that Ml nf should be awarded conpensation for
both the costs of repair and the decrease in value, it notes that the

pi eces returned in a danaged condition are being repaired and will renmin
part of the Collection. As such, the Panel finds that the decrease in

val ue shoul d be nmeasured by reference to the seller’s, rather than the
buyer’s, price

321. For each piece returned in a danmaged condition, the Panel considered
whet her the repairs undertaken, or planned to be undertaken, were econom c
in the sense that they resulted, or would result, in an increase in the

val ue of the piece (using the seller's price) at least equal to the repair
costs. The Panel finds that unecononic repairs are only justifiable where



S/ AC. 26/ 2001/ 7
Page 70

the piece was so unique that it could not be replaced. The Panel finds
that none of the itens in the Collection was so unique

322. In the case of uneconomc repairs to itens that were not unique, the
duty of mitigation would require Molnf to purchase a replacenent item
provi ded that the cost of replacing the item (using the buyer’s price) is

| ess than the sum of the cost of repair and the decrease in value (using
the seller’'s price). The Panel has therefore nade adjustnents where
unecononi c repairs have been undertaken or are planned to be undertaken
equal to the difference, if any, between the sum of the cost of repair and
the decrease in value (using the seller's price) and the cost of replacing
the item (using the buyer's price)

323. In its supplenmental subm ssion of claim Mdlnf disclosed that a
dagger included within the claimhad been recovered when presented for sale
at Sot heby’s in 1997. The Panel has therefore made an adjustnent equal to
the amount clainmed for this dagger. The Panel finds that an adjustnent
shoul d al so be made for an overstatenment in the tine Mdnf estimted woul d
be required to re-catal ogue and re-arrange a | arge nunber of books that
were returned by Iraq

324. In light of the above, and an adjustnent for insufficient evidence,
the Panel recommends conpensation in the anpbunt of US$3, 535,000 out of the

US$6, 706, 952 clained in respect of the other works of art.

2. Ot her | osses — US$829, 655

(a) Costs to recover the Dar al-Athar collection fromlraq - US$656, 862

325. The Panel reconmmends that conpensati on be awarded for the reasonable
cost of retrieving pieces of the Collection and other pieces renoved from
the Kuwait National Miuseum because such retrieval was required as a direct
result of the transfer of the pieces to Iraq. 80/ Furthernore, the
retrieval acted to mtigate the losses fromthe Kuwait National Miseum 81/
The Panel finds that the time spent on the retrieval of the pieces was
reasonabl e.

326. The retrieval team was not selected by a conpetitive procurenent
procedure. The Panel has nmade an adjustnent for the resultant excess costs
incurred for the packing of the pieces and their transport to Kuwait. The
Panel has al so nade an adjustment to reflect the fact that the claim

i ncludes a “contingency itenf to which no expenditure is allocated

327. In light of the above, the Panel recomends conpensation in the
ampunt of US$439, 000 out of the US$656, 862 cl ai ned.
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(b) Costs to value the Dar al-Athar collection — US$172, 793 82/

328. Mol nf seeks conpensation for the costs of preparing a report on the
damage to the Coll ection, producing an inventory of the Collection for the
purposes of the retrieval of the pieces fromlraq, and producing a report

on the retrieval of the pieces fromlragq.

329. The report on the damage to the Collection appears to have been
produced for the private owners of the Collection for the purpose of their
cl ai m agai nst Mol nf for the damage to the Collection. Further, the court
deci sion di scussed at paragraph 315 above awarded the anpunt clainmed for
this loss el enent against MInf. The Panel therefore reconmends that
conpensati on be awarded for the cost of producing this report.

330. The Panel finds that an inventory for the purposes of the retrieva
of the pieces fromlraq was required because the original records of the
Col l ection were mssing as a direct result of Iraq s invasion and
occupation of Kuwait. Accordingly, the Panel recommends that conpensation
be awarded for the costs of producing the inventory.

331. The Panel also finds that producing the report on the retrieval of
the pieces fromlraq was an integral part of the mission to retrieve them
and therefore recomrends that conpensati on be awarded for the costs of
produci ng the report.

332. Under an agreenent in force before Iraq s invasion and occupation of
Kuwai t and which continued after liberation, MInf paid a nonthly
managenent fee to a conpany for services in relation to the Collection

Sone of the costs clained for the preparation of the report on the danmge
to the Collection and the report on the retrieval of the pieces fromlraq
were anounts paid under this agreenment and thus would have been incurred in
the absence of Iraq’ s invasion and occupation of Kuwait. There is no

i ndication that MInf paid any additional fees to the conpany to conpensate
for the tinme spent by the conpany on the two reports. The Panel therefore
finds that an adjustnment should be nmade equal to the anpunt of the | osses
clai med that woul d have been incurred in any event.

333. In light of the above, the Panel recomends conpensation in the
ampunt of US$96, 000 out of the US$172, 793 cl ai ned.
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l. M nistry of Public Wrks (M shref Nei ghborhood Center)
Government Claim No. 17, UNCC Cl ai m No. 5000115
Tabl e 9. Summary Table for Mnistry of Public Woirks (M shref Nei ghborhood
Center)
Loss type/ Loss el enent Anmount Anpunt Par agr aph
cl ai ned recommended references
Uss uss$

Contract
a) M shref nei ghbor hood center 4, 380, 588 3,213,000 336- 337
b) Kuwai t University 7, 660, 183 2,582, 000 338-339
Sub- t ot al 12,040, 771 5, 795, 000
Real property
a) O d Sief Palace 5, 952, 505 2,321, 000 340- 342
Ot her tangi ble property
a) Governnent Testing Center 9, 560, 898 3,216, 000 343- 346
b) Comput er depart nent 8, 115, 250 1,074, 000 347- 350
c) General and technical stores 3,471, 355 1,674,000 351- 353
d) Office furniture and

equi pnment 2,033, 852 968, 000 354- 356
e) Heavy equi prment 3,765,173 1, 339, 000 357- 359
Sub- t ot al 26, 946, 528 8,271, 000
Paynment or relief to others
a) Payment of salaries and

bonuses 23, 609, 806 8, 670, 000 360- 365
Busi ness transaction or course
of dealing
a) Government Testing Center

| ost revenue 7, 005, 500 0 366-371
O her | osses
a) Governnment Testing Center

| ost research 3, 891, 254 430, 000 372-373
Total 79,446, 364 25,487, 000
I nt er est 12, 625, 440

1. Contract — US$12, 040, 771
(a) Introduction

334. In respect of the projects set out below, MPWclains conpensation for

| osses sustained due to the interruption of contracts that were in

exi stence on 2 August 1990. Such |osses included the costs of site
restoration and the additional costs of conpleting the contracts. 83/ In
the latter case, MPWasserts that the additional costs are to cover

i ncreased costs in the post-liberation period

335. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report (repeated as paragraph 63 of the annex), finds that the
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| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph, nanely, site restoration costs,
additional transportation costs and additional insurance costs. The

evi dence shows that part only of the losses clainmed is attributable to
these factors.

(b) M shref nei ghborhood center — US$4, 380, 588

336. MPWasserts that two contracts, in relation to the construction of a
nunber of buildings at Mshref, were interrupted by Iraq’ s invasion and
occupation of Kuwait. The Panel has cal cul ated the anpunt of the | osses
clainmed that is attributable to the factors set out at paragraph 335 above.

337. In light of the above, the Panel recomends conpensation in the
amobunt of US$3, 213,000 out of the US$4, 380, 588 cl ai ned.

(c) Kuwait University — US$7, 660, 183

338. MPWasserts that five contracts, in relation to the construction of
four buildings for Kuwait University, were interrupted by lraq s invasion
and occupation of Kuwait. The Panel has cal cul ated the amount of the

| osses clained that is attributable to the factors set out at paragraph 335
above.

339. In light of the above, the Panel recommends conpensation in the
amount of US$2, 582, 000 out of the US$7, 660, 183 cl ai ned

2. Real property — US$5, 952, 505

(a) dd Sief Palace - US$5, 952, 505

340. MPW seeks conpensation for damage to O d Sief Palace, the ol dest
building in Kuwait. After |iberation, KERO perfornmed sonme energency
repairs to the palace. At the tinme it subnitted its claim MPW had not
started the permanent repairs to the palace, and therefore clainms its
estimate of those repair costs.

341. The Panel finds that an adjustnent for inadequate accounting for
depreci ation should be nade to the costs of repair clainmed and, recognising
the building's great historical significance to Kuwait, has adopted a
useful life of 350 years for the relevant cal culation. The Panel finds
that further adjustnents should be nmade for saved expenses and insufficient
evi dence
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342. In light of the above, the Panel recomends conpensation in the
amount of US$2, 321, 000 out of the US$5, 952,505 cl ai ned

3. O her tangible property — US$26, 946, 528

(a) Governnent Testing Center — US$9, 560, 898

343. MPW seeks conpensation for the | oss of |aboratory supplies,

gl assware, chem cal s and sophisticated technical equipnment (including
fourteen drilling rigs). Before Iraq’ s invasion and occupation of Kuwait,
these items were used to test building materials and soil sanples from
construction sites.

344. At the tinme MPWfiled its claim it had replaced only two of the | ost
drilling rigs. It therefore valued its loss on the basis of the unit price
paid for the two replacenments. MWreplaced two nore of the lost drilling
rigs in 1995 and a further two in 1996. The Panel finds that a |ower unit
pri ce woul d have been obtained had MPW pl aced a single order for the
replacenent drilling rigs and has made an appropriate adjustment. 84/

345. The Panel also finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

346. In light of the above, the Panel reconmmends conpensation in the
anount of US$3, 216, 000 out of the US$9, 560, 898 cl ai ned

(b) Conputer departnment — US$8, 115, 250

347. MPW seeks conpensation for the |oss of conputer equi pnent and
techni cal docunents

348. MPWasserts that the | oss of the technical docunents means that it
will have to re-devel op many of its conmputer systens. |t therefore clains
the historic cost of the |abour used to initially devel op those systens.
As set out at paragraphs 23 to 28 above, the Panel recomrends that
conpensati on be awarded for such lost information. However, the Pane
finds that an adjustment should be nmade for econom es of re-creation

349. The Panel finds that adjustnments should al so be made for enhancenent,
i nadequat e accounting for depreciation, saved expenses and insufficient
evi dence

350. In light of the above, the Panel recomends conpensation in the
ampunt of US$1, 074, 000 out of the US$8, 115, 250 cl ai ned.
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(c) General and technical stores — US$3, 471, 355

351. MPWseeks conpensation for the |loss of spare parts, office supplies
and construction materials fromfive storage |ocations.

352. The Panel finds that an adjustnent should be made to reflect the
shrinkage (that is, pilferage or erroneous bookkeepi ng) and obsol escence
that woul d have occurred in the stores’ contents in the absence of Iraq’s
i nvasi on and occupation of Kuwait. Adjustnents should also be nade for
saved expenses and insufficient evidence

353. Accordingly, the Panel recomrends compensation in the amunt of
US$1, 674, 000 out of the US$3,471, 355 cl ai ned

(d) Ofice furniture and equi pnrent — US$2, 033, 852

354. MPW seeks conpensation for the loss of its office furniture and
equi pment .

355. The Panel finds that adjustnents should be nmade for saved expenses
and insufficient evidence

356. Accordingly, the Panel recomrends compensation in the amunt of
US$968, 000 out of the US$2, 033,852 cl ai ned

(e) Heavy equi pnent — US$3, 765, 173

357. MPWseeks conpensation for the |oss of cranes, bulldozers, trucks,
graders, and other heavy equipnment. 85/

358. MPWvalued its loss by reference to its estimate of the repl acenent
cost of each piece of heavy equiprment that was lost. It then applied a
depreciation factor to each of these values to reflect that the piece of
heavy equi pment in question was not new at the tine of Iraq s invasion and
occupation of Kuwait. While the Panel agrees with this nethod of

valuation, it has made adjustnents to reflect sone errors in MPWs estinate
of the replacenment costs and the subsequent effect of these errors on MPWs
depreci ati on adjustments. The Panel finds that further adjustnments should
be made for incorrect valuation of KERP assets, saved expenses and

i nsufficient evidence

359. In light of the above, the Panel recomends conpensation in the
ampunt of US$1, 339, 000 out of the US$3, 765, 173 cl ai ned.
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4, Paynment or relief to others — US$23, 609, 806

(a) Paynent of salaries and bonuses - US$23, 609, 806

360. MPW seeks conpensation in the ampunt of US$23, 431,908 for relief paid
to enpl oyees.

361. The evidence shows that the ampunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

362. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof, the Pane
accepts the conpensability of such relief paid to enpl oyees.

363. MPWal so seeks conpensation in the anobunt of US$177,898 for bonuses
paid to 309 enpl oyees for their work on Kuwait’'s sewerage system during
Irag’s occupation of Kuwait. The Panel finds that the decision to make the
paynments was made wel| after |iberation pursuant to a general power granted
by a 1977 Mnisterial Order. The paynents were therefore not a direct
result of lraq s invasion and occupation of Kuwait and the Panel recommends
that no conpensati on be awarded for them

364. The Panel also finds that an adjustnment should be nmade for
i nsufficient evidence

365. In light of the above, the Panel recomends conpensation in the
anount of US$8, 670,000 out of the US$23, 609, 806 cl ai ned

5. Busi ness transaction or course of dealing — US$7, 005, 500

(a) Governnent Testing Center |ost revenue — US$7, 005, 500

366. Prior to Irag’'s invasion and occupation of Kuwait, the Governnent
Testing Center earned revenue from conpani es which paid fees for the
testing of building materials and soil sanples. MPWclains the | oss of
this revenue for the period 1 June 1991 to 30 June 1998, 86/ calculated as
the difference between its estimte of the revenue that woul d have been
earned in the absence of Iraq s invasion and occupation of Kuwait and the
revenue in fact earned (although it should be noted that, for fiscal years
1994 to 1998 inclusive, MPWs claimrelies on estimtes of the revenue to
be earned).

367. The Panel finds that the |loss of revenue is conpensable for the
period that the revenue was affected as a direct result of Iraq’ s invasion
and occupation of Kuwait, subject to deductions for exceptional post-
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i beration revenue, for revenue that woul d have been paid by other
Governnment departments and for saved expenses. 87/

368. The Panel finds that the revenue was affected as a direct result of
Irag’s invasion and occupation of Kuwait until 30 June 1995 and has nmde an
appropriate adjustnment to the amount clainmed. An adjustnent is also
required to reflect the difference between MPWs estimte of the revenue it
woul d earn for fiscal years 1994 and 1995 and the revenue that was, in
fact, earned

369. The Panel has also nmade adjustnments to reflect the revenue that would
have been paid by other Governnent departnents and the fact that some of
the work lost by MPWafter |iberation was perforned by Kuwait University,
anot her CGovernnent departnent.

370. Finally, the Panel sought information fromMPWas to the costs

i nvol ved in the generation of the Government Testing Center revenue. This
i nformati on di sclosed that the expenses that woul d have been incurred in
earning the |lost revenue for the period 2 August 1990 until 30 June 1995
exceeded that |ost revenue

371. Accordingly, the Panel does not reconmend any conpensation for this
| oss type

6. O her | osses — US$3, 891, 254

(a) Governnment Testing Center |ost research — US$3, 891, 254

372. MPWasserts that vandalism at the Governnment Testing Center resulted
in the loss of ten years’ worth of research into the effects of Kuwait’'s
extreme climate on building materials. As set out at paragraphs 23 to 28
above, the Panel recommends that conpensation be awarded for such | ost
informati on. However, the Panel finds that adjustnments should be nade to
reflect the fact that a | arge percentage of the | ost research was, at the
time of lraqg’ s invasion and occupation of Kuwait, readily available in
techni cal publications and has nade an adjustnment for econom es of re-
creation in this regard. The Panel finds that an adjustnent should al so be
made for insufficient evidence

373. In light of the above, the Panel recommends conpensation in the
ampunt of US$430, 000 out of the US$3, 891, 254 cl ai ned
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J. M ni stry of Defense (Naval Base)

Government Claim No. 22, UNCC Cl ai m No. 5000139

Table 10. Summary Table for Mnistry of Defense (Naval Base)

Loss type/ Loss el enent Anpunt Anpount Par agr aph
cl ai med reconmended references
Uss Uss
Real property 63, 453, 966 39, 946, 000 374- 380
Tot al 63, 453, 966 39, 946, 000
I nt er est 10, 083, 880

1. Real property — US$63, 453, 966 88/

374. The Mnistry of Defense (“MdD’) is, anpbngst other things, responsible
for the Base 89/ and related naval facilities. MD asserts that, prior to
Irag’ s invasion and occupation of Kuwait, the Base consisted of

approxi mately 90 on-shore buildings, which included naval headquarters,

mari ne wor ks, warehouses and storage facilities. An amunition and missile
storage depot (“Amunition Depot”), which included 31 “igloos” for the
storage of ammunition and mssiles, is |ocated sonme five kilonmetres from
the Base. The marine works consisted of vessel repair facilities and an
artificial harbour. The vessel repair facilities included a ship lift for
lifting vessels out of the water for repairs, a 10-ton capacity crane for
transferring cargo to and fromvessels, and a system of carriages on rails
for transporting vessels to and fromrepair sites. The artificial harbour
facilities included a fixed jetty and one floating jetty. |In addition, MD
al so naintained fixed jetties on various islands in the Persian Gulf.

375. MoD asserts that during the occupation period the Iraqi forces
occupi ed the Base and Ammunition Depot. As a result, it clainms, buildings
wer e damaged, their contents renoved 90/ and expl osives were detonated
around the 10-ton capacity crane, causing it to collapse onto a jetty. MD
further clainms that direct nmissile strikes fromthe Allied Coalition Forces
al so seriously damaged or destroyed the Ammunition Depot, jetties, a ship
lift and various on-shore buildings at the Base

376. In a technical mssion to Kuwait undertaken in June 1999, certain of
the on-shore facilities at the Base were inspected on the Panel’s behal f.

377. MOD entered into four contracts for the repair and repl acenent of the
on-shore buildings and marine facilities at the Base, the Anmmunition Depot
and certain of the jetties, three of which were awarded using MD s
Mlitary Engi neering Projects Departnent’s established contracting
procedures. 91/ The Panel finds that the costs incurred in respect of the
fourth contract were reasonable and the absence of such procedures did not
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|l ead to increased costs. Accordingly, the Panel does not recommend that an
adj ustnent be made in this regard

378. The Panel finds that MD has saved mai nt enance expenses from 2 August
1990 until the dates upon which the relevant repair or replacenent was
conpleted 92/ or the dates upon which it would be reasonable, in all the
circunstances, to expect the relevant repair or replacenent to have taken
pl ace

379. The Panel finds that further adjustnents should be nade for
i nadequat e accounting for depreciation, overstatenent and insufficient
evi dence

380. In light of the above, the Panel recomends conpensation in the
amount of US$39, 946, 000 out of the US$63, 453, 966 cl ai ned.
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K. Kuwait University

Government Claim No. 23, UNCC C ai m No. 5000140

Table 11. Summary Table for Kuwait University
Loss type/ Loss el enent Anpunt Anpunt Par agr aph

cl ai ned recomnmended ref erences
USs Uss

Ot her tangi bl e property 224,753, 561 107, 930, 000 381- 386
Payment or relief to others
(a) Relief paid to enployees 36, 272, 151 12,616, 000 387-390
(b) Advance | ease paynents 3,353, 891 3,270, 000 391- 394
Sub-t ot al 39, 626, 042 15, 886, 000
Tot al 264, 379,603 123,816, 000
I nt er est 42,015, 200

1. O her tangi ble property — US$224, 753, 561

381. Kuwait University (“KU') is Kuwait’s national university. KU clains
that lIraqi troops occupied its properties, and that, as a result, its
tangi bl e assets were |ost or destroyed together with the majority of its
pre-invasion inventory records. 93/ KU clainms that the assets lost include
furniture, office equipnent, office stationery, conputers and accessories,

| aboratory equi pnent, its library collection, kitchen tools and various

m scel | aneous itens.

382. In its response to Procedural Order 1, Iraq asserted that conplete
i nventories and records did exist which show the extent of supplies and
equi pnent at KU as at 2 August 1990. The Panel requested Iraq to produce
the inventories, and Iraqg produced part of an inventory of the College of
Science at KU in response. KU used a variety of nethods of valuation

i ncluding estinmated repl acenment cost, depending upon the availability of

i nformation, which methods the Panel finds were reasonable in the
circunstances. However, the Panel finds that the measure of inflation
applied in estimating replacenent costs was overstated and has nade an
adj ustnent to correct the overstatenent.

383. The Panel notes that although replacenment purchases were not al ways
made using conpetitive procurenent procedures, the costs incurred were
reasonabl e and the absence of such procedures did not |ead to increased
costs.

384. The Panel finds that adjustnents should be nmade for enhancenent in
respect of the anmounts clainmed for conputers and | aboratory equi pnent, and
for inadequate accounting for depreciation in respect of the amounts
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clainmed for office stationery, the library collection, conputers and
| aborat ory equi prent.

385. The Panel finds that further adjustnents should be made for saved
expenses and for insufficient evidence

386. In light of the above, the Panel recomends conpensation in the
amount of US$107, 930, 000 out of the US$224, 753,561 cl ai ned.

2. Payment or relief to others — US$39, 626, 042

(a) Relief paid to enployees and social security - US$36,272, 151

387. KU seeks conpensation in the anpunt of US$36, 272,151 for relief paid
to enpl oyees, to include social security contributions of US$4, 731, 150 paid
by KU in respect of its enpl oyees.

388. The Panel finds, in accordance with paragraph 41 of the First “F3”
Report (repeated as paragraph 41 of the annex), that suns paid by way of
social security contributions are not conpensabl e

389. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof, the Pane
accepts the conpensability of relief paid to enployees (excluding the suns
pai d by way of social security contributions).

390. In light of the above, the Panel recomends conpensation in the
amount of US$12, 616, 000 out of the US$36, 272, 151 cl ai ned.

(b) Advance | ease paynents — US$3, 353, 891

391. KU seeks conpensation for pre-paid rent on housing that was rented
for enployees prior to Iraq’ s invasion and occupation of Kuwait. KU seeks
conpensation for the anount of pre-paid rent referable to the period 2
August 1990 to 31 December 1990, save for one short |ease, for which it
clains the pre-paid rent referable to the period 2 August 1990 to 30

Sept enber 1990.

392. The Panel recomends that, in accordance with the principles set out
at paragraph 84 of the First “F3” Report, conpensation be awarded for that
portion of the pre-paid rent referable to the period that KU was unable to
use the prenmises as a direct result of Iraq s invasion and occupation of
Kuwait. The Panel finds that this period is 2 August 1990 to 31 Decenber
1990, save for the short |ease for which the period is 2 August 1990 to 30
Sept enber 1990.
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393. The Panel finds that an adjustnent should be nmade for insufficient
evi dence

394. In light of the above, the Panel reconmmends conpensation in the
amount of US$3, 270, 000 out of the US$3, 353, 891 cl ai ned
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L. Mnistry of Ol

Government Claim No. 27, UNCC Cl ai m No. 5000144

Table 12. Summary Table for Mnistry of Q|

Loss type/ Loss el enent Anpunt Anpount Par agr aph
cl ai ned recommended ref erences
Uss Uss

O her tangible property 970, 814 530, 000 395-398
Payment or relief to others 4,066, 515 1,620, 000 399- 402
O her | osses
a) Lost research data 2,515,531 510, 000 403- 409
b) Study regarding lost oil

i ncone 330, 048 330, 048 410-412
Sub- t ot al 2,845,579 840, 048
Tot al 7,882 908 2,990,048
I nt er est 1, 252, 800

1. O her tangible property — US$970, 814 94/
395. The Mnistry of Ol (“MbO'), on behalf of the State of Kuwait,

supervi ses Kuwait’s oil industry in its exploration, drilling, refining and
production operations, its export of oil and petrol eum products and its
conservation of Kuwait’s oil resources. MO is also involved in setting
Kuwait’'s oil production |levels and approves the drilling of oil wells at

particul ar sites.

396. MpO seeks conpensation for the |loss of office furniture and fixtures,
of fice equi pment, and reference and techni cal books and periodicals. The
Panel notes, following Iraq’ s response to Procedural Order 1, that various
items were returned through UNROP, but finds that MoO has not nmade a claim
for any of the itens concerned

397. The Panel finds that adjustnments should be made for inadequate
accounting for depreciation, overstatenent, saved expenses and insufficient
evi dence

398. In light of the above, the Panel recomends conpensation in the
amount of US$530, 000 out of the US$970, 814 cl ai ned.
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2. Paynment or relief to others — US$4, 066, 515

(a) Relief paid to enpl oyees — US$4, 066, 515

399. MoO seeks conpensation in the ampunt of US$4, 066,515 for relief paid
to enpl oyees.

400. The response of the Governnent to the Panel’s questions regarding the
Soci al Security Fund 95/ states that the ampunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

The Panel accepts this statenent.

401. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof (repeated as
par agraphs 36 and 48 of the annex, respectively), the Panel accepts the
conpensability of such relief paid to enployees. 96/

402. In light of the above, the Panel reconmends conpensation in the
amobunt of US$1, 620, 000 out of the US$4, 066,515 cl ai ned.

3. O her | osses

(a) Lost research data — US$2, 515, 531

403. MO clainms that, starting in 1964, it began comi ssioning a series of
oil reserve and geol ogical studies to assist it in nmanaging Kuwait’s oi
resources and that four such studies conm ssioned between 1974 and 1980
were |l ost or destroyed during Iraq s invasion and occupation of Kuwait.

MoO asserts that it could not obtain copies of the studies after |iberation
fromany other source. (The consultants who originally produced the
studies were not allowed to retain copies after conpletion of their
contract.) The Panel accepts MoO s assertions

404. The Panel finds, in accordance with the principles set out at
paragraphs 23 to 28 above, that the | oss of the studies is conmpensabl e,
subject to verification and valuation

405. MO clains that, despite the age of the studies, the information in
them was nonet hel ess used on a regular basis, in nmonitoring Kuwait’'s oi
production, setting oil production |levels, and deciding whether to approve
the drilling of oil wells at various sites. |In addition, MO clains that
the studies provided an historical record of Kuwait's oil resources and
geol ogi cal formations.
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406. In order to ascertain what woul d have been the continuing val ue of
the lost reports to MoO beyond the date of Iraq s invasion and occupation
of Kuwait, the Panel issued Procedural Order 11 in Septenber 1999 seeking
details, anongst other matters, of the purposes for which the studies had
originally been comni ssi oned and whet her those purposes had been fulfilled
by the date of Iraq s invasion and occupation of Kuwait. |In |light of the
responses received, the Panel finds that MO had received the main benefit
of the studies prior to Irag’s invasion and occupation of Kuwait. However,
the Panel finds that the studies still retained a secondary use for the
nonitoring and setting of production |levels, and accordingly recomends
that conpensati on be awarded for the | oss of the correspondi ng benefit
after Iraq s invasion and occupation of Kuwait and for their archiva

val ue

407. The Panel finds that historic cost, adjusted for inflation, is an
appropriate nmeasure of |oss sustained, as it is inpossible to reproduce or
repl ace the studies. However, the Panel has adjusted the anpunt clained so
as to reflect the benefits derived by MoO fromthe studies prior to Iraq’s
i nvasi on and occupation of Kuwait.

408. The Panel finds that further adjustnents should be nade for
overstatenent and insufficient evidence

409. In light of the above, the Panel reconmends conpensation in the
amount of US$510, 000 out of the US$2, 515,531 cl ai ned

(b) Study regarding lost oil income — US$330, 048 97/

410. MO also clains for the cost incurred in conm ssioning externa
consultants to conduct a post-liberation study to analyse Kuwait’s | oss of
oil revenues resulting fromlraq' s invasion and occupation of Kuwait.

411. The Panel finds that the study’'s primary purpose was | oss or danmmge
assessnent (and not for clains preparation purposes), and therefore that
the reasonable costs incurred in retaining the consultants are a direct

| oss.

412. In light of the above, the Panel recomends conpensation in full in
t he anobunt of US$330, 048
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M Kuwai t Muni ci pality

Government Claim No. 30, UNCC ClaimNo. 5000147

Table 13. Summary Table for Kuwait Minicipality
Loss type/Loss el enent Anount Anount Par agr aph

cl ai ned recormmended references
Us$ Uss
Publ i c service expenditures
a) Cl eani ng contracts 89, 717, 109 66, 917, 000 413- 417
b) Renpval of damaged vehicles 1, 798, 058 629, 000 418-421
c) Repair and repl acenent of
traffic signs 1, 490, 539 364, 000 422- 424

Sub- t ot al 93, 005, 706 67,910, 000
Payment or relief to others 81, 173, 333 30, 034, 000 425- 429
Real property 6,427,598 831, 000 430- 433
O her tangible property 13, 226, 204 5, 816, 000 434- 438
I ncone produci ng property 1, 302, 306 0 439- 441
Contract 1,324,124 611, 000 444- 448
Tot al 196, 459, 271 105, 202, 000
I nt er est 31, 221, 400

1. Public service expenditures — US$93, 005, 706

(a) Ceaning contracts — US$89, 717, 109

413. Kuwait Municipality (the “Municipality”) provides municipal services
to, and plans for the orderly growth of, Kuwait City. During 1991, the
Muni ci pality entered into thirteen contracts to clean Kuwait City and
renove rubbish that had accurmul ated during Iraq s invasion and occupation
of Kuwait.

414. The Panel finds that the accumul ati on of rubbish and the resultant
need to engage cleaning contractors were a direct result of lraq s invasion
and occupation of Kuwait.

415. The Panel has considered the nethod adopted by the Municipality in
awar di ng these contracts. It is not clear fromthe evidence and

i nformati on before the Panel whether any of the contracts was awarded using
conpetitive procurement procedures. The Minicipality also incurred higher
charges for the services provided pursuant to the thirteen contracts than
it had paid for equivalent cleaning services before Iraq’ s invasion and
occupation of Kuwait. This is because the contracts were generally

negoti ated and awarded before |iberation, w thout precise know edge of the
services that would be required. Finally, based on estimtes of the work
required, and in order to justify the costs of bringing in personnel and
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equi pnent, all of the contracts were awarded for a term of one year. The
Panel finds that, given the risk to public health fromthe accunul ated
rubbi sh, the contracting procedure adopted was reasonable in all the
circumst ances. 98/

416. The Panel finds, however, that adjustnents should be nmade for saved
expenses (being the ampbunt that the Municipality would have incurred on
cleaning costs for the relevant period in the absence of Iraqg’ s invasion
and occupation of Kuwait) and insufficient evidence

417. Accordingly, the Panel recomends conpensation in the amount of
US$66, 917, 000 out of the US$89, 717, 109 cl ai ned.

(b) Renpbval of danmmged vehicles — US$1, 798, 058

418. After liberation, the Municipality engaged a contractor to coll ect
the thousands of damaged and/or abandoned vehicles on the streets of Kuwait
City and convert theminto scrap netal. The Municipality clains the

di fference between what it paid the contractor and what it received for
selling the scrap netal.

419. The Panel finds that the decision to engage a contractor for the
removal of such vehicles was a direct result of lraqg' s invasion and
occupation of Kuwait.

420. Pursuant to an order of the Council of Mnisters (made in 1988), the
Governnment was authorised to negotiate with one conmpany al one for the sale
of salvage materials. Although the contract was therefore not awarded
using conpetitive procurenent procedures, the Panel finds that the cost

i ncurred was reasonabl e and woul d not have been reduced had conpetitive
procurenent procedures been adopted. However, an adjustment should be nade
for insufficient evidence

421. Accordingly, the Panel recomrends conpensation in the amount of
US$629, 000 out of the US$1, 798, 058 cl ai ned.

(c) Repair and replacenent of traffic signs — US$1, 490, 539

422. The Municipality asserts that, after |iberation, it entered into two
contracts for the repair, replacenent and cleaning of traffic signs that
wer e damaged during lraq' s invasion and occupation of Kuwait.

423. The Panel finds that the damage to the signs and resultant need to
engage a contractor to repair, replace or clean themwere a direct result
of Irag’s invasion and occupation of Kuwait. However, adjustnents should
be made for saved expenses and insufficient evidence
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424. Accordingly, the Panel recomends conpensation in the amount of
US$364, 000 out of the US$1, 490, 539 cl ai ned

2. Paynent or relief to others — US$81, 173, 333

(a) Relief paid to enpl oyees - US$81, 173, 333

425. The Municipality seeks conpensation in the anmount of US$81, 173, 333
for relief paid to enpl oyees.

426. The response of the Governnment to the Panel’s questions regarding the
Soci al Security Fund 99/ states that the ampunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

The Panel accepts this statenent.

427. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof (repeated as
par agraphs 36 and 48 of the annex, respectively), the Panel accepts the
conpensability of such relief paid to enpl oyees.

428. The Panel also finds that an adjustnent should be made for
i nsufficient evidence

429. In light of the above, the Panel recomrends conpensation in the
amount of US$30, 034, 000 out of the US$81, 173, 333 cl ai ned.

3. Real property - US$6, 427, 598

430. The real property |osses of the Municipality arise out of damage to,
and destruction of, three facilities on Fail aka |sland and vari ous
facilities on the mainl and.

431. The facilities on Failaka Island will not be repaired or replaced.
Nevert hel ess, on the basis set out at paragraph 66 of the First “F3”

Report, the Panel recomends that conpensation be awarded for the damage to
them and that the conpensation be neasured by the cost of reconstruction or
repair neasured at such tinme as it would be reasonable, in all the
circunstances, to expect the reconstruction or repair to have taken place
However, the Panel finds that an adjustnent to the claimfor the facilities
on Fail aka |sland should be nade for insufficient evidence

432. As for the facilities on the mainland, the Panel finds that the

Muni cipality’'s savings in maintenance expenditure during the occupation and
energency periods exceed its claimfor the facilities. As a result, the
Panel does not reconmend any conpensation for the facilities on the
mai nl and.
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433. Accordingly, the Panel recomends conpensation in the amount of
US$831, 000 out of the US$6, 427,598 cl ai ned

4. O her tangible property - US$13, 226, 204

Heavy equi pnent - US$8, 957, 283
Vehi cl es — (US$39, 461) 100/
Conmput ers — US$2, 346, 546
O fice equipment and furniture — US$1, 961, 836 101/

434. The Municipality seeks conpensation for |oss of the above itens of
tangi bl e property.

435. Sone of the |ost heavy equi pnent, office equipment and furniture wll
not be repl aced because outside contractors are now hired to undertake npst
of the work previously performed with the aid of the heavy equi pnent | ost
and because the Minicipality has fewer enpl oyees than before Iraq' s

i nvasi on and occupation of Kuwait. Nevertheless, on the basis set out at
paragraph 66 of the First “F3” Report, the Panel recomends that
conpensati on be awarded for the | oss of these assets.

436. The claimfor the |lost conmputers includes an amount for training on
and technical support for, the post-liberation replacenents. The Pane
finds that only insignificant technical advancenents had been made since
the initial purchase of the conputers and therefore does not recomrend any
conpensation for the training and technical support.

437. The Panel also finds that adjustments should be made for enhancenent,
i nadequat e accounting for depreciation, saved expenses, incorrect valuation

of KERP assets and insufficient evidence

438. Accordingly, the Panel recomrends conpensation in the amunt of
US$5, 816, 000 out of the US$13, 226, 204 cl ai ned.

5. I ncome produci ng property — US$1, 302, 306

(a) Sl aughterhouse rental income — US$1, 302, 306

439. Prior to lraq' s invasion and occupation of Kuwait, the Miunicipality
earned revenue fromthe rental of five slaughterhouses. The Miunicipality
clains that it was unable to collect rent for the occupation and energency
periods because its tenants ceased doing business. 102/

440. The Panel finds that |loss of revenue is, in principle, conpensable,
103/ subject to deductions for exceptional post-liberation revenue, for
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revenue that would have been paid by other Governnent departnents and for
saved expenses. 104/ The Panel sought information fromthe Minicipality as
to the nunber of enployees involved in the generation of the slaughterhouse
revenue. This disclosed that the salary expense not incurred by the
Muni ci pality over the occupation and energency periods exceeded the |oss of
revenue cl ai ned.

441. Accordingly, the Panel does not recommend any conpensation for this
| oss type

6. Contract — US$1, 324, 124

(a) Introduction

442. The Miunicipality clainms conpensation for | osses sustained due to the
interruption of contracts that were in existence on 2 August 1990. Such

| osses included the costs of site restoration and the additional costs of
conpleting the contracts. 1In the latter case, the Municipality asserts
that the additional costs are to cover increased costs in the post-

i beration period

443. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report, finds that the | osses clainmed are conpensable in so far
as they are attributable to the factors set out in that paragraph, nanely,
site restoration costs, additional transportation costs and additiona

i nsurance costs. The evidence shows that part only of the | osses clained
is attributable to these factors.

(b) Contract interruption |loss — US$1, 324, 124 105/

444. At the tine of lraqg’ s invasion and occupation of Kuwait, the

Muni cipality was party to nine construction and nmi ntenance contracts, al

of which were interrupted by Iraq s invasion and occupation of Kuwait.
Seven of these contracts were resuned after liberation. 106/ The Panel has
cal cul ated the ampbunt of the |losses clainmed in relation to these seven
contracts that is attributable to the factors set out at paragraph 443
above.

445. Accordingly, the Panel reconmends US$412,000 in respect of the
contracts resuned after |iberation

446. The Panel finds that the remaining two contracts were not abandoned
as a direct result of Iraqg s invasion and occupation of Kuwait. 107/ As
set out at paragraph 39 above, the Panel recomends that the appropriate
conpensation in such a case is the cost of repairing the danage that was a
direct result of Iraq s invasion and occupation of Kuwait at such tine as
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it would be reasonable, in all the circunstances, to expect repair to have
taken place (with adjustments, in appropriate cases, for inadequate
accounting for depreciation and saved expenses). 108/

447. Accordingly, the Panel reconmends US$199, 000 for the two contracts
abandoned after |iberation

448. In light of the above, the Panel recomends a total of US$611, 000 out
of the US$1, 324,124 cl ai ned.
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N. M nistry of Public Wrks (Buil dings Constructi on Departnent)

Gover nment Cl ai m No.

31,

UNCC Cl ai m No.

5000159

Table 14. Summary Table for

M nistry of Public Wrks (Buil dings

Constructi on Departnent)

Loss type/ Loss el enent Anmount Anmpunt Par agr aph
cl ai ned Recommended references
Uss Uss$

Contract
a) Bui | di ngs construction

depart ment 21,895, 743 8, 033, 000 451- 460
b) Local roads construction

depart ment 9,372, 359 3,501, 000 461- 463
c) Mot or ways depart nment 43, 099, 324 18, 994, 000 464- 466
d) Sani tation departnment 17, 315, 507 0 467- 469
Sub-t ot al 91, 682, 933 30, 528, 000
Real property
a) Bui | di ngs construction

depart ment 12,430, 834 5,918, 000 470- 474
b) Bui | di ngs mmi nt enance

depart ment 11, 092, 052 5, 095, 000 475- 477
c) Roads nmi nt enance depart ment 42, 336, 270 18, 328, 000 478- 482
d) Bubi yan Bri dge 16,578, 936 4,741, 000 483- 489
Sub- t ot al 82, 438, 092 34, 082, 000
O her | osses
a) Sanitation departnment’s | ost

busi ness records 2,905, 938 239, 000 490- 493
Tot al 177,026, 963 64, 849, 000
I nt er est 28, 133, 480

1. Contract — US$91, 682, 933
(a) Introduction

449. |In respect of the projects set out below, MPWclainms conpensation for

| osses sustained due to the interruption of contracts that were in

exi stence on 2 August 1990. Such |osses included the costs of site
restoration and the additional costs of conpleting the contracts. 109/ In
case, MPWasserts that the additional costs are to cover

i ncreased costs in the post-liberation period

the latter

450. The Panel, continuing its approach set out at paragraph 63 of the

First “F3” Report (repeated as paragraph 63 of the annex), finds that the
| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph, namely,
additional transportation costs and additiona

site restoration costs,
i nsurance costs. The
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evi dence shows that part only of the losses clained is attributable to
these factors

(b) Buildings construction departnment — US$21, 895, 743

451. MPWasserts that over thirty building construction contracts being
supervi sed by the above-capti oned departnent were interrupted by Iraq's
i nvasi on and occupation of Kuwait.

452. A contract for the construction of a fishing port had not been
formally concluded at the tinme of Iraq’s invasion and occupation of Kuwait.
MPW cl aims the difference between its estinate of what the contract price
woul d have been if the contract had been finalised and the price paid for
the works after liberation. The Panel finds, applying the principles set
out at paragraph 153 above, that there is insufficient evidence of
consensus as to the essential provisions of this pre-invasion arrangenent.
It therefore recomrends conpensation only for that portion of the cost of
the post-liberation contract referable to repairing danage that was a
direct result of Iraq s invasion and occupation of Kuwait (subject to
verification and val uation).

453. Contracts for the follow ng projects have not yet been resuned:

(a) construction of a market;
(b) construction of a fire fighting training school
(c) construction and mai ntenance of a musical and theatrical art

col | ege; and

(d) expansi on of two npbsques.

454. The Panel considers these contracts at paragraphs 455 to 460 bel ow.

455. The Panel notes that responsibility for the construction of the

mar ket was transferred to Kuwait Municipality and then to a private

i nvestor (who has now conpl eted construction). The Panel recomends that
no conpensati on be awarded for the interruption of this contract. MPW has,
in fact, saved the cost of not conpleting the market.

456. The Panel notes that responsibility for the construction of the fire
fighting training school has been transferred to Kuwait Municipality and
that it is intended for the contract to resune at sone stage. The Pane
recogni ses that part of the loss fromthe interruption of this contract
will thus be borne by MPWand part by Kuwait Municipality. However, to
require MPWand Kuwait Municipality to each claimfor its portion of the
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| oss woul d be too technical and rigid an approach, given that both parties
are political subdivisions of the Government. 110/ The Panel therefore
reconmends that conpensation be awarded to MPWas set out at paragraph 37
above.

457. In relation to the interrupted contract to construct and maintain the
nusi cal and theatrical art college, the Panel finds that MPWintends to
resume the contract in the future. The Panel therefore reconmends that
conpensati on be awarded in accordance with paragraph 37 above.

458. In relation to the interrupted contract for the expansion of the two
nosques, the Panel finds that, after liberation, the expansion of one of
the nobsques was conpleted by a private donor. The Panel recomends that no
conpensati on be awarded for the interruption of that portion of the
contract. MPWhas, in fact, saved the cost of not conpleting the expansion
of the npsque.

459. However, the Panel finds that MPWintends to conplete the expansion
of the second nobsque in the future. The Panel therefore reconmends that
conpensati on be awarded as set out at paragraph 37 above for the
interruption of that portion of the contract.

460. In light of the above, the Panel recommends conpensation in the
amount of US$8, 033,000 out of the US$21, 895, 743 cl ai ned

(c) Local roads construction departnment — US$9, 372, 359

461. MPWasserts that ten road construction contracts being supervised by
the above-capti oned departnment were interrupted by Iraq s invasion and
occupation of Kuwait. For the nine contracts that have resuned, the Pane
has cal cul ated the ampunt of the |losses clained that is attributable to the
factors set out at paragraph 450 above.

462. A contract for the construction of roads on Bubiyan |sland has been
abandoned by MPW The Panel finds that MPWhas failed to show that the
contract was abandoned as a direct result of Iraq’ s invasion and occupation
of Kuwait. The use of the island by only a |linmted nunber of MD enpl oyees
has not altered as a result of Iraq s invasion and occupation of Kuwait. As
set out at paragraph 39 above, the Panel reconmends that the appropriate
conmpensation in such a case is the cost of repairing the damage that was a
direct result of Iraq s invasion and occupation of Kuwait at such tine as
it would be reasonable, in all the circunstances, to expect repair to have
taken place (with adjustnents, in appropriate cases, for inadequate
accounting for depreciation and saved expenses). 111/ Any other |oss
arises from MPWs independent decision to abandon the project.
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463. In light of the above, the Panel recommends conpensation in the
amount of US$3, 501, 000 out of the US$9, 372,359 cl ai ned

(d) Mbtorways department — US$43, 099, 324

464. MPW asserts that three projects being supervised by the above-
captioned departnent were interrupted by Iraqg’ s invasion and occupation of
Kuwait. For two of the projects, the Panel has cal cul ated the amunt of
the losses clained that is attributable to the factors set out at paragraph
450 above.

465. MPWhad not formally concluded any contracts for the third project at
the tine of Iraq’ s invasion and occupation of Kuwait. MPWclains the
di fference between its estinmate of what the contract prices would have been
had the contracts been finalised and its estimate of the price of the
antici pated post-liberation contracts. The Panel finds, applying the
principles set out at paragraph 153 above, that there is insufficient
evi dence of consensus as to the essential provisions of these pre-invasion
arrangenents and so does not recomend any conpensation in respect of them

466. In light of the above, the Panel reconmends conpensation in the
amount of US$18, 994, 000 out of the US$43, 099, 324 cl ai ned.

(e) Sanitation departnent — US$17, 315, 507

467. MPW asserts that eight contracts being supervised by the sanitation
departnment were interrupted by Iraq s invasion and occupation of Kuwait.
The Panel notes that one of the interrupted contracts was resuned by the
Public Authority for Agriculture Affairs and Fi sh Resources (“PAAF’). The
Panel recognises that part of the loss fromthe interruption of this
contract will thus be borne by MPWand part by PAAF. However, to require
MPW and PAAF to each claimfor its portion of the | oss would be too
technical and rigid an approach, given that both parties are politica
subdi vi sions of the Government. 112/ The Panel has thus calcul ated the
amount of the losses clained that is attributable to the factors set out at
par agraph 450 above.

468. The Panel finds that MPW saved expenses by not being party to five of
the eight contracts for the period from2 August 1990 until they were
resumed. 113/ The anmount of such savings exceeds the amount of the |osses
clainmed that is attributable to the factors set out at paragraph 450 above
for all eight contracts.

469. Accordingly, the Panel does not recommend any conpensation for the
interruption of the eight contracts being supervised by the sanitation
depart nent.
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2. Real property — US$82, 438, 092

(a) Buildings construction departnent - US$12, 430, 834

470. MPWasserts that the above-capti oned departnent supervised the repair
of a nunber of Governnment owned buil di ngs danmaged as a direct result of
Iraq’s invasion and occupation of Kuwait.

471. The Panel notes that the contractor for the repairs to the VIP | ounge
at the Kuwait International Airport was chosen without recourse to the
normal conpetitive procurenent procedures. However, the Panel finds that
the absence of such procedures did not |ead to increased costs.

Furthernore, the works were perforned in the i mediate post-liberation
period when prices of goods and services were, in general, higher than the
norm Applying the test set out at paragraph 31 above, the Panel finds
that, in light of the Governnment’'s need for a secure arrival point for
visitors to the GCC sunmmit di scussed at paragraph 203 above, the works were
of such urgency that MPWcoul d not reasonably be required to wait unti
prices had returned to normal patterns.

472. MPWs claimin relation to the police station conplex at Wafra

i ncludes the cost of replacing its foundations. The Panel has nmade an
adjustnment to reflect the fact that the foundations did not require
repl acenent.

473. The Panel finds that adjustments should also be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

474. In light of the above, the Panel recommends conpensation in the
amount of US5, 918,000 out of the US$12, 430, 834 cl ai ned

(b) Buildings nai ntenance departnent — US$11, 092, 052

475. MPWasserts that the above-capti oned departnent supervised the repair
of a nunber of Government owned buil di ngs damaged as a direct result of
Irag’ s invasion and occupation of Kuwait.

476. The Panel finds that adjustnments should be nade for inadequate
accounting for depreciation, saved expenses and insufficient evidence

477. In light of the above, the Panel recommends conpensation in the
amount of US$5, 095, 000 out of the US$11, 092, 052 cl ai ned.
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(c) Roads maintenance departnent — US$42, 336, 270

478. MPW seeks conpensation for the costs incurred by the above-captioned
departnment in repairing danmage to Kuwait’s road network (including road
signs and traffic signals). 114/

479. The Panel notes that one of the contracts for the repair of roads and
squares was undertaken in the i mmedi ate post-liberation period when prices
of goods and services were, in general, higher than the norm Applying the
test set out at paragraph 31 above, the Panel finds that, in light of the
Governnent’s need for secure access to the GCC sunmit di scussed at

par agr aph 203 above, the works were of such urgency that MPWcoul d not
reasonably be required to wait until prices had returned to nornma

patterns.

480. MPW s cl ai m does not nmake any all owance for depreciation. The Pane
finds, however, that an adjustnment for inadequate accounting for
depreci ati on shoul d be nade because the repairs have resulted in an
increase in the useful life of those sections of the road network that were
repaired

481. The Panel also finds that adjustments should be nmade for saved
expenses and insufficient evidence

482. In light of the above, the Panel recommends conpensation in the
amount of US$18, 328,000 out of the US$42, 336, 270 cl ai ned

(d) Bubiyan Bridge — US$16, 578, 936

483. MPWasserts that the bridge |inking Bubiyan Island with Kuwait’s
mai nl and was danmaged by expl osi ve ordnance during lraq’ s invasion and
occupati on of Kuwait.

484. The repairs to the bridge had not commenced when MPWsubmtted its
claim It therefore seeks its estimate of the costs of repairs described
as “energency” repairs, but which were not comenced until m d-1994,
permanent repairs to be undertaken thereafter, and related consultant’s
services

485. The Panel finds that the “emergency” repairs were undertaken at the
cost estimated by MPWin its claim However, the contract for the
permanent repairs was entered into in Septenber 1998 at a price |less than
the ampunt estimated by MPWin its claim The Panel has made an adj ust nent
to correct this overstatenent.
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486. The Panel finds that it would have been reasonable, in all the

ci rcunstances, to expect the pernmanent repairs to have taken pl ace

i medi ately after the “enmergency” repairs. The Panel has namde adjustnents
to reflect the increased costs that resulted fromthe delay between the
“emergency” and the permanent repairs. These increased costs resulted from
the effect of inflation during the delay and the fact that sone of the
“emergency” repairs were duplicated by the permanent repairs.

487. The Panel has considered MPWs estimate of the cost of the
consultant’s services as a percentage of the estinmated repair costs. The
Panel finds that an adjustnment should be nmade to reflect an overstatenent
in this percentage and the reduction in repair costs resulting fromthe
adj ust ment s di scussed at paragraphs 485 and 486 above.

488. Further, the Panel finds that adjustments should be nmade for
i nadequat e accounting for depreciation, saved expenses and insufficient

evi dence

489. In light of the above, the Panel recommends conpensation in the
ampunt of US$4, 741, 000 out of the US$16, 578,936 cl ai ned.

3. Ot her 1 osses — US$2, 905, 938

(a) Sanitation departnent’s |ost business records — US$2, 905, 938

490. This claimrelates to a project to clean, survey and rehabilitate
Kuwait’'s sewerage system Prior to Iraqg’s invasion and occupation of
Kuwai t, the system had been divided into thirteen sectors. Contractors,
under the supervision of consultants, would clean each sector and then draw
a canera through the clean pipes. The resulting videotape would then be
viewed in order to decide which parts of the sector required replacenent.
MPWs claimrelates to the | oss of the videotapes of the fifth and sixth
sectors.

491. At the tine of Iraqg’ s invasion and occupation of Kuwait, alnobst one
third of the fifth sector had been videotaped. MPWSs engineers were able
to recall fromthe videotapes viewed before Iraq’ s invasion and occupation
of Kuwait that many of the pipes were heavily corroded and would require
repl acement in the near future. MWdirected its consultants to plan for

i medi ate, rather than gradual, replacenent of the pipes and clains the
anmount paid for the work undertaken on the fifth sector before Iraq' s

i nvasi on and occupation of Kuwait. The Panel recomends that no
conpensati on be awarded for the loss of the fifth sector videotapes because
the plan for repairs was based on engineers’ recollections of the contents
of the videotapes and there is no evidence that i medi ate repl acenent of
the pipes was nore expensive than gradual replacenent.
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492. In relation to the sixth sector of the sewerage system MPWcl ains
the approximtely 13 per cent of the contract prices that had been paid to
the contractor and consultant up until the tinme of Iraq s invasion and
occupation of Kuwait, |ess the anbunt saved by MPW because the post-
liberation contract with the contractor was entered into at a |lower price
than the pre-invasion contract. 115/ The Panel reconmends that
conpensati on be awarded for the | oss of the sixth sector videotapes because
MPW di d not have sufficient detail of the condition of the sixth sector to
formany reliable opinion as to its condition. The Panel agrees with MPWs
val uation of its loss. However, an adjustnent should be nade for

i nsufficient evidence

493. In light of the above, the Panel recomrends conpensation in the
amount of US$239, 000 out of the US$2, 905, 938 cl ai ned
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o]

Gover nment Cl ai m No.

M nistry of Health

36, UNCC Cl ai m No. 5000164

Tabl e 15. Summary Table for Mnistry of Health
Loss type/ Loss el enent Anpunt Anpount Par agr aph
cl ai ned recommended ref erences
Uss Uss
Real property
a) Basic repair contracts 766, 046 618, 000 494- 498
b) I ndi vi dual work orders 5,903,776 1,189, 000 494- 498
c) Esti mated cost for repairs
not yet done 4,643, 597 312, 000 494- 498
Sub- t ot al 11, 313, 419 2,119, 000
O her tangible property
a) Medi ci ne 38, 206, 743 31, 191, 000 499- 502
b) Medi cal equi pnent and
i nstrunents 18, 193, 258 6, 484, 000 503- 506
c) Anmbul ances 597, 623 12, 000 507-508
d) Ordinary transportation
vehi cl es 440,338  -257,000 a/ 509-511
e) Boat s 5, 445, 281 4,351, 000 512-514
f) Central stores 35,941, 726 21, 536, 000 515-517
g) Ot her equi pnent 5,906, 316 3,467, 000 518- 520
h) Furniture, fixtures and
of fi ce equi pnent 3,403, 697 2,032, 000 521-523
Sub- t ot al 108, 134, 982 68, 816, 000
Bank accounts and securities
a) Currency 28,422 13, 000 524
Contract 4,319, 609 619, 000 525-528
Publ i c service expenditures
a) Addi tional transportation
costs 3, 789, 668 0 529-535
b) Addi tional expenses of
overseas treatnment 136, 856, 934 66, 000, 000 529- 535
c) Additional |abour costs 3,887,674 0 529- 535
Sub- t ot al 144,534, 276 66, 000, 000
Payrment or relief to others
a) Relief paid to enpl oyees 153, 862, 756 58, 656, 000 536- 539
Tot al 422,193, 464 196, 223, 000
I nt er est 67, 095, 560
a/ Negative anmpunt represents account taken of residual value of assets

procured t hrough KERP (see paragraph 511 bel ow).
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1. Real property — US$11, 313,419

(a) Basic repair contracts — US$766, 046 116/
(b) Individual work orders — US$5, 903, 776

(c) Estimated cost for repairs not yet done — US$4, 643, 597

494, The Mnistry of Health (“MH') provides Kuwait’'s public health
facilities. The Iraqgi invading forces occupied its public service
facilities. MH seeks conpensation for the resultant danage to and
destruction of its headquarters in Kuwait City, six general care hospitals,
ni ne specialised hospitals and 74 polyclinics. 117/ The main repairs
undertaken were to electrical and water |ines, automation systens and to
other parts of MoH s buildings. 118/ Qher repairs had not been carried
out when the claimwas subnitted

495. The Panel notes that, in relation to the repairs carried out to the
Al - Adan hospital, a substantial proportion of the total repair cost was
incurred as consultants’ charges. Having considered the nature of the
repairs carried out to the hospital and the consultants’ work, the Pane
finds that use of consultants was unnecessary and that the claimis
overstated to the extent of the amounts paid to the consultants. The Pane
has therefore nmade an adjustnent to the amount clained to correct that
over st at enent .

496. The Panel finds that MdH made savi ngs in naintenance expenditure from
2 August 1990 until resunption of nmintenance services, which took place
after replacenent contracts were concluded in July 1993, and has nade an

adj ustnment in respect of such savings.

497. The Panel finds that further adjustnents should be nmade for
i nadequat e accounting for depreciation and insufficient evidence

498. In light of the above, the Panel recommends conpensation in the
ampunt of US$2, 119, 000 out of the US$11, 313, 419 cl ai ned.

2. O her tangible property — US$108, 134, 982

(a) Medicine — US$38, 206, 743 119/

499. MbH seeks conpensation for loss of nedicine fromits centra

war ehouse, and from the warehouse receiving area and the Kuwait Port. In
addition, MoH clains for the | osses occasi oned when nmedicine in the

war ehouse, and which renained after |iberation, passed its expiry date

wi t hout being used. MOH subnmits its claimbased on the price for each



S/ AC. 26/ 2001/ 7
Page 102

rel evant item shown on its pre-invasion conputerised inventory system
whi ch survived lIraq’s invasion and occupation of Kuwait. 120/

500. In valuing the loss, the Panel has noted fromthe pre-invasion
conputerised inventories that the earliest dates upon which the rel evant
medi cine expired fell in July 1991 and the expiry dates continued into

1992. The Panel accordingly finds that as the nmedicine expired after the
occupation and energency periods, its loss is not a direct result of Iraq' s
i nvasi on and occupation of Kuwait and has nade an adjustnment to the anpunt
clainmed in this regard

501. The Panel finds that a further adjustnment should be made for
i nsufficient evidence

502. In light of the above, the Panel recomends conpensation in the
amount of US$31, 191, 000 out of the US$38, 206, 743 cl ai ned.

(b) Medical equipnent and instrunments— US$18, 193, 258 121/

503. MoH seeks conpensation for the |oss of and damage to a variety of
sophi sti cated nedi cal equi pnent and instrunments, including supplies and
nmedi cal assets, and the cost of repairs to damaged equi pnent. 122/

504. The Panel finds that MoH made savi ngs in maintenance expenditures
from 2 August 1990 until repairs were effected to the damaged equi pnent,
and has nmade an adjustnent to the amount clainmed in this regard.

505. The Panel finds that further adjustments should be nmade for
i nadequat e accounting for depreciation, overstatenent and insufficient
evi dence

506. In light of the above, the Panel recommends conpensation in the
amount of US$6, 484, 000 out of the US$18, 193, 258 cl ai ned

(c) Anbul ances — US$597, 623

507. MoH seeks conpensation for the |oss of 136 anbul ances, sone of which
were replaced pursuant to KERP. The Panel finds that MH underesti mted
the residual value of the replacenent vehicles transferred pursuant to KERP
and has therefore made an adjustnent for incorrect valuation of KERP
assets. The Panel finds that an adjustnment should also be nade for saved
expenses.

508. In light of the above, the Panel recomends conpensation in the
ampunt of US$12, 000 out of the US$597, 623 cl ai ned.
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(d) Odinary transportation vehicles — US$440, 338 123/

509. MoH seeks conpensation for the loss of a variety of vehicles
conprising diesel road tankers, construction cranes, autonobiles, |ight and
heavy trucks and buses. The Panel notes that a nunber of replacenent
vehi cl es were purchased for MH pursuant to KERP, that the costs of those
vehicles are being clainmed separately, 124/ and that MH adjusted its claim
to take account of its estimate of the residual value of those vehicles.

510. The Panel finds that an adjustnent should be made for saved expenses.

511. In addition, the Panel finds that MH underestimated the residua

val ue of the replacenent vehicles transferred pursuant to KERP. As a
result, the conpensation that the Panel reconmends in respect of this |oss
type (before taking account of the vehicles provided pursuant to KERP) is
exceeded by the residual value, as adjusted by the Panel, of the vehicles
so provided in the amount of US$257,000. The Panel reconmmends that this
adj ustnment be applied to the claimfor other tangible property.

(e) Boats — US$5, 445, 281 125/

512. MoH seeks conpensation for |oss of or danage to nine boats. The
Panel finds that three boats were returned through UNROP and is satisfied
that the repair costs of such boats, and not their |oss, has been cl ai ned
by MH. 126/

513. The Panel finds that adjustments should be made for overstatenent,
i nadequat e accounting for depreciation, saved expenses and insufficient

evi dence

514. In light of the above, the Panel recomends conpensation in the
amount of US$4, 351, 000 out of the US$5, 445,281 cl ai ned

(f) Central stores — US$35, 941, 726

515. MoH seeks conpensation for the loss of the contents of its centra
stores during Irag’ s invasion and occupation of Kuwait. MH valued its

| oss based upon the historic cost of each itemlost by reference to a
conmpari son nade between a surviving pre-invasion inventory and a subsequent
inventory carried out after liberation. The Panel notes that the pre-

i nvasion inventory listed few of the items asserted to have been |ost, and
that supporting docunmentation was not produced. 127/

516. Accordingly, the Panel finds that an adjustnment should be nmade for
i nsufficient evidence
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517. In light of the above, the Panel recomends conpensation in the
amount of US$21, 536, 000 out of the US$35, 941, 726 cl ai ned

(g) Oher equipnment— US$5, 906, 316 128/

518. MoH seeks conpensation for the |oss of conputers, and of
communi cations, printing and el ectrical equipnent.

519. The Panel finds that adjustnments should be made for overstatenent,

i nadequat e accounting for depreciation, saved expenses and insufficient
evi dence

520. In light of the above, the Panel recommends conpensation in the
ampunt of US$3, 467, 000 out of the US$5, 906, 316 cl ai ned

(h) Furniture, fixtures and office equi pnent — US$3, 403, 697

521. MoH seeks conpensation for the loss of a variety of furniture,
fixtures, and office equipnent.

522. The Panel finds that adjustnents should be nade for overstatenment and
i nsufficient evidence

523. In light of the above, the Panel recomends conpensation in the
amount of US$2, 032, 000 out of the US$3, 403, 697 cl ai ned.

3. Bank account and securities — US$28,422 129/

(a) Currency — US$28, 422

524. MoH seeks conpensation for the |loss of petty cash fromits various
offices and facilities. Applying the principles set out at paragraph 406
of the First “F3” Report, the Panel finds the claimis conpensabl e subject
to there being probative evidence, such as contenporaneous records or

Wi tness testinmony, as to amounts ordinarily held by MoH.  The Panel finds
that an adjustnment should be nade for insufficient evidence. Accordingly,
the Panel recommends conpensation in the anpbunt of US$13, 000 out of the
US$28, 422 cl ai ned.

4, Contract — US$4, 319, 609 130/

525. MoH seeks conpensation for | osses sustained due to the interruption
of 14 contracts for construction, mechanical and electrical work, that were
in existence on 2 August 1990. Such | osses included the costs of site
restoration and the additional cost of conpleting the contracts. 1In the
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| atter case, MoH asserts that the additional costs are to cover increased
costs in the post-liberation period

526. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report (repeated as paragraph 63 of the annex), finds that the
| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph, nanely, site restoration costs,
additional transportation costs and additional insurance costs. The

evi dence shows that part only of the losses clainmed in respect of thirteen
of the fourteen contracts claimed for is attributable to these factors.

527. The Panel notes fromthe evidence submtted that the remaining
contract was for the provision of |abour for the operation and nai ntenance
of MoH facilities at hospitals, health centres and other areas. The Pane
finds that the price increase clainmed is not conpensable, as it was not
attributable to any of the three factors set out at paragraph 63 of the
First “F3” Report.

528. In light of the above, the Panel recomends conpensation in the
amount of US$619, 000 out of the anpbunt of US$4, 319, 609 cl ai ned.

5. Publ i c service expenditures — US$144,6 534, 276

(a) Additional transportation costs — US$3, 789, 668

(b) Additional expenses of overseas treatnent — US$136, 856, 934

(c) Additional |abour costs — US$3, 887,674

529. MoH clains that, prior to Iraqg’'s invasion and occupation of Kuwait,
the Governnent enpl oyed nearly 3,200 physicians (80 per cent of whom were
non- Kuwai ti s) and 10, 000 nurses (90 per cent of whom were non-Kuwaitis).
MoH asserts that Iraq’ s invasion and occupation of Kuwait resulted in a
mass exodus of those enployees, the nmajority of whomdid not return after
i beration. Upon investigation, the Panel accepts MH s assertions. 131/

530. MHclainms that, as a result of the above, it incurred the follow ng
costs:

(a) additional transportation costs, being the costs of returning
enpl oyees to Kuwait after |iberation to enable themto resune work and the
costs of bringing new enployees to Kuwait to repl ace those enpl oyees who
did not return after liberation;

(b) addi ti onal expenses of overseas treatnent, being the costs
incurred in the two years to 30 June 1993 in sending patients to other
countries for nmedical treatnent (in the absence of Iraqg’s invasion and
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occupation of Kuwait, those patients would have been treated in Kuwait);
and

(c) addi ti onal | abour costs, being the increase in the salaries of
cl eaning, catering, laundry and technical services staff in the nonths
i medi ately follow ng |iberation

531. The Panel now turns to consider the conpensability of each of these
cl ai ns.

532. The Panel finds, in accordance with paragraphs 80 to 82 of the First
“F3” Report, that the additional transportation costs are conpensable, in
so far as the ampunts incurred are reasonable. However, the Panel also
finds that MH saved the costs of providing passages hone to expatriate
enpl oyees during the occupation and subsequent periods and that the costs
so saved exceed the additional costs incurred. Accordingly, the Panel does
not recommend any conpensation for the additional transportation costs

cl ai ned.

533. The Panel also finds that the reasonable costs of additional overseas
treatnent are conpensabl e, but has nmade an adjustnent to reflect the fact
that during the occupation period and up to 30 June 1991, MoH did not i ncur
costs of providing treatnent in Kuwait that it would have incurred absent
Irag’ s invasion and occupation of Kuwait. 132/

534. The Panel recomends that no conpensati on be awarded for the

addi tional | abour costs clained because such increased costs were not
attributable to any of the factors set out at paragraph 63 of the First
“F3" Report.

535. In light of the above, the Panel recomends conpensation in the
amount of US$66, 000, 000 out of the US$144, 534,276 cl ai ned.

6. Paynment or relief to others — US$153, 862, 756

(a) Relief paid to enployees - US$153, 862, 756

536. MoH seeks conpensation in the amount of US$153, 862,756 for relief
paid to enpl oyees.

537. The response of the Governnent to the Panel’s questions regarding the
Social Security Fund 133/ states that the anount clainmed is based upon the
enpl oyees’ sal ari es before deduction of the social security contribution
The Panel accepts this statement and finds, in accordance with paragraph 41
of the First “F3” Report, that sums clainmed in respect of social security
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contributions are not conpensable. The Panel has nmade an appropriate
adjustnent to the anount clainmed in this regard

538. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof, the Pane
accepts the conpensability of such relief paid to enployees.

539. In light of the above, the Panel recomends conpensation in the
ampunt of US$58, 656, 000 out of the US$153, 862, 756 cl ai ned.
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P. M nistry of Planning

Gover nment Cl ai m No.

37, UNCC Cl ai m No.

5000165

Table 16. Summary Table for Mnistry of Planning
Loss type/ Loss el enent Anpunt Anpount Par agr aph
cl ai ned recommended ref erences
Us$ Us$

O her tangible property
a) Conput ers and peri phera

equi pment tangi bl e property

| oss 20, 389, 861 7,679, 000 540- 543
b) O fice furniture equi pment

tangi bl e property | oss 1,173, 201 233, 000 544-546
Sub- t ot al 21,563, 062 7,912, 000
Payment or relief to others
a) Tenporary Bahrain office 1, 399, 296 1,081, 000 547-552
b) Relief paid to enployees 8, 386, 168 3, 354, 000 553- 556
Sub-t ot al 9, 785, 464 4, 435, 000
O her | osses
a) Loss of information systens 2,484, 065 1,181, 000 557- 560
b) Loss of field research data 221,141 171, 000 561
Sub-t ot al 2, 705, 206 1, 352, 000
Tot al 34, 053, 732 13, 699, 000
I nt er est 5,411, 400

1. O her tangible property — US$21, 563, 062

(a) Computers and periphera

equi pnent tangi bl e property | oss —

US$20, 389, 861 134/

540. The Mnistry of Planning (“MP") acts as information technol ogy
consultant to other Governnent M nistries and organi zati ons and provi des

soci al and econonic statistica

information for

Kuwai t .

MoP seeks

conpensation for the cost of tenporary operations in Bahrain after
i beration, and for a variety of |ost assets, including mainfrane
conputers, printers and other peripheral equipnment, and the costs of
restoring its conputer room 135/

541. The Panel notes that, although MP states that it |ost three

mai nframe conmputers, MP clains the costs of purchasing two repl acenent
mai nfranes. The Panel finds that the replacenent nmainfranes have a
superior capacity and functionality than those | ost and therefore that an
adj ust nrent shoul d be made for enhancenent.
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542. The Panel finds that further adjustnents should be nade for
i nadequat e accounting for depreciation, saved expenses and insufficient
evi dence

543. In |light of the above, the Panel recomends conpensation in the
amount of US$7,679, 000 out of the US$20, 389,861 cl ai med.

(b) Ofice furniture equi pment tangi ble property |oss —

US$1, 173,201 136/

544, MoP cl ai ns conpensation for the |loss of a variety of office furniture
and fi xtures.

545. The Panel finds that adjustments should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

546. In light of the above, the Panel recommends conpensation in the
ampunt of US$233, 000 out of the US$1, 173, 201 cl ai ned.

2. Paynment or relief to others — US$9, 785, 464

(a) Tenporary Bahrain office — US$1, 399, 296

547. MoP asserts that it incurred a variety of expenses in establishing
and operating an office in Bahrain from March 1991 to Cctober 1991, while
its own facilities in Kuwait were being restored. Such facilities were
required to redevel op the conputer systens for the payroll of all State
enpl oyees, the personnel records for Governnent enployees, the records for
all Kuwaiti students and real estate records for the whole of Kuwait.

548. MoP seeks conpensation for nine nmain categories of expenditure:
communi cations fees, conputer equi prment, consultant services, enployees
living all owances and bonuses, office and apartnment rental, office

equi pnent and supplies, petty cash, travel and transportation, and

nm scel | aneous expenses.

549. Applying the principles set out at paragraph 79 of the First “F3”
Report (repeated as paragraph 79 of the annex), the Panel, noting that the
of fice was set up after |iberation, finds that MoP s decision to establish
and operate the office in Bahrain was reasonable in the circunstances, that
the office was operated for a reasonable period, and therefore that the
reasonabl e costs of so doing are conpensabl e

550. The Panel notes that, upon closure of the Bahrain office in Cctober
1991, MoP scrapped conputer and office equi pnent on the basis that such
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equi pment woul d have been inconpatible with the new conputer equi pnent
installed at its restored facilities in Kuwait. The Panel finds that MOP
did not take steps sufficient to mtigate its losses in that it failed to
attenpt to di spose of the scrapped equi pnment for val ue

551. The Panel finds that adjustments should be made for inadequate
accounting for residual value and insufficient evidence

552. In light of the above, the Panel recommends conpensation in the
amount of US$1, 081, 000 out of the US$1, 399,296 cl ai ned

(b) Relief paid to enployees — US$8, 386, 168

553. MoP seeks conpensation in the anmount of US$8, 386,168 for relief paid
to enpl oyees.

554. The evidence shows that the anmount clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

555. As set out at paragraph 36 of the First “F3" Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof, the Pane

accepts the conpensability of such relief paid to enpl oyees.

556. In light of the above, the Panel recomends conpensation in the
amount of US$3, 354, 000 out of the US$8, 386, 168 cl ai ned.

3. Ot her | osses — US$2, 705, 206

(a) Loss of information systems — US$2, 484, 065

557. MoP seeks conpensation for |lost information, being application
systems which it asserts were being devel oped by its systens devel opnent
departnent at the date of Iraqg's invasion and occupation of Kuwait, the
devel opnent of which was interrupted as a result of lIraq s invasion and
occupation of Kuwait. The systens were being devel oped for the use of
other Mnistries, nanely, the Directorate General of Civil Aviation, the
General Administration of Custons, the Mnistry of Electricity and Water
and the Shuai ba Port Authority. Included in MoP's claimis the cost of

nodi fying billing software required to i nplenent a decision taken by the

M nistry of Electricity and Water after |iberation to forgive utility
charges to custoners until 14 February 1992. Sonme of the systenms were able
to be re-created or conpleted after liberation but others were lost. The
claimis based on the salary costs of the personnel enployed to work on the
vari ous projects over their duration.
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558. The Panel finds that the lost information is conpensable in
accordance with the principles set out at paragraphs 23 to 28 above, save
for the costs of developing the new billing software referred to above.
The Panel finds that the decision to forgive electricity and water charges
was not a direct result of Iraqg' s invasion and occupation of Kuwait.

559. The Panel finds that adjustnments should be nade for econonies of re-
creation and insufficient evidence

560. In |light of the above, the Panel recomends conpensation in the
amount of US$1, 181, 000 out of the US$2, 484, 065 cl ai ned

(b) Loss of field research data — US$221, 141 137/

561. MoP also clains for lost field research data conpiled manually by way
of consuner questionnaires inmediately before Iraq’'s invasion and
occupation of Kuwait and destroyed by fire during Iraq s invasion and
occupation of Kuwait. The claimis based on the salary costs of the
personnel enployed to work on the project for its duration. The Pane

finds that the loss of the field research data is conpensable in accordance
with the principles set out at paragraphs 23 to 28 above, but that an

adj ust mrent shoul d be nmade for insufficient evidence. The Panel therefore
recomends conpensation in the ampunt of US$171, 000 out of the US$221, 141
cl ai ned
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Q Envi ronnment Protection Counci
Governnment Claim No. 38, UNCC Cl ai m No. 5000166
Table 17. Summary Table for Environment Protection Counci
Loss type/Loss el enent Anount Anount Par agr aph
cl ai ned recormmended references
uss$ Us$

Ot her tangi ble property
a) Stol en and danaged boats 2,034, 809 860, 000 562- 567
b) Ol spill clean up equi pnent 1, 795, 289 1, 387, 000 568-570
c) Medi cal research equi prment,

conputers and rel ated

peri pheral s 71,575 58, 000 571
d) Mari ne biol ogy research

equi pnment and | ost goods in

transit 173, 566 111, 000 572
Sub- t ot al 4,075, 239 2,416, 000
Real property 61, 016 51, 000 573
Tot al 4,136, 255 2,467,000
I nt er est 657, 720

1. O her tangi ble property — US$4, 075, 239

(a) Stolen and damaged boats — US$2, 034, 809 138/

562. The Environnent Protection Counci
protection of the environnent in Kuwait,
representatives of Mnistries and ot her

(“EPC’)

is responsible for the
whose nenbership conprises
gover nment organi zati ons.

563. EPC seeks conpensation for the |loss of and damage to its fleet of

pol lution boats, which consisted of three work boats,

one surveillance boat. 139/

564. EPC clains that all six boats were |ost or
i nvasi on and occupation of Kuwait.

Af t er

two control boats and

destroyed during lraq' s

| i beration, the three work boats

were recovered through UNROP and the surveill ance boat was recovered from

anot her source

EPC cl ainms that the work boats were danaged beyond repair

140/ and the surveillance boat was danaged and its equi pnent renoved but

capabl e of repair

565. The Panel finds that further

overstatenent, saved expenses and insufficient evidence

adj ust ment s shoul d be made for

566. The Panel finds that as a result of EPC s overstatenent of the anmpunt
in the preceding

clainmed (for which the Panel has nade an adj ust nent
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par agraph), the deduction EPC applied in respect of depreciation exceeds
the deduction warranted, in that the percentage deduction should be applied
to a lower initial cost. The Panel has therefore re-cal cul ated the
deduction to be applied for depreciation

567. In light of the above, the Panel recommends conpensation in the
ampunt of US$860, 000 out of the US$2, 034, 809 cl ai ned

(b) a1l spill clean up equi prent — US$1, 795, 289

568. EPC seeks conpensation for the Ioss of oil spill clean-up equipnent,
including oil barriers, oil scrapers and shore cl eani ng vehicl es.

569. The Panel finds that adjustnments should be made for saved expenses
and insufficient evidence

570. In light of the above, the Panel recomends conpensation in the
amount of US$1, 387,000 out of the US$1, 795, 289 cl ai ned.

(c) Medical research equi prent, conputers and rel ated peripherals -
US$71, 575 141/

571. EPC seeks conpensation for the |oss of nedical research equi pnent
together with | osses of conputers and rel ated peripherals. The Panel finds
that adjustnments should be nade for saved expenses, enhancenent, inadequate
accounting for depreciation and insufficient evidence. 1In light of the
above, the Panel recommends conpensation in the anpunt of US$58, 000 out of
the US$71, 575 cl ai ned.

(d) Marine biology research equipment, lost goods in transit - US$173, 566
142/

572. EPC seeks conpensation for the |loss of marine biology equi pnent and a
gas chromatograph lost in transit. The Panel finds that, having paid for
the goods in June 1990, EPC is the proper claimnt for the chromatograph
143/ The Panel finds that adjustments should be nmade for saved expenses
and insufficient evidence. The Panel therefore reconmends conpensation in

t he ampbunt of US$111, 000 out of the US$173, 566 cl ai ned.

2. Real property — US$61, 016 144/

573. The real property |losses clainmed by EPC are for danage to its nature
reserves situated in the northern part of Kuwait at Jahra and Doha,
conprising the costs of repairs to the reserves and the cost of a

consul tant nature conservationist. The Panel finds that the consultant was
not required for the repairs, given the limted nature and extent of the
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damage to the reserves, and has nade an adjustnent for the consequent
overstatenent to the anpunt clained. The Panel also finds that adjustnents
shoul d be made for inadequate accounting for depreciation and insufficient
evi dence, and accordingly reconmends conpensation in the anmount of

US$51, 000 out of the US$61, 016 cl ai ned
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R. M nistry of Communications

Government Claim No. 45, UNCC C ai m No. 5000173

Table 18. Summary Table for Mnistry of Communi cati ons

Loss type/ Loss el enent Anmount Anpunt Par agr aph
cl ai ned recommended references
uss uss

Real property 38, 959, 208 20, 018, 000 574- 583
Ot her tangi ble property
a) Swi t ches 40, 265, 195 25,527, 000 584-588
b) Ot her equi pnent 24,221, 209 16, 504, 000 589- 592
c) Stores inventories 39, 601, 861 29, 606, 000 593- 596
d) Furniture and fixtures 612, 947 429, 000 597- 599
e) Transportation departnment

assets 598, 368 493, 000 600- 603
Sub- t ot al 105, 299, 580 72,559, 000
Contr act

a) Construction of extension of
exchange and construction of

new post offices 112, 866 55, 000 604- 608
b) Bui | di ngs mmi nt enance 719, 014 0 609-611
Sub- t ot al 831, 880 55, 000
Payment or relief to others
(a) Relief paid to enpl oyees 84, 548, 260 31, 283, 000 612-616
Tot al 229, 638, 928 123,915, 000
I nterest 36, 710, 520

1. Real property — US$38, 959, 208 145/

574. The Mnistry of Comruni cations (“MC’) is responsible for providing
all telecomunication and postal services in Kuwait.

575. MoC seeks conpensation for danmage to its buil dings, being exchanges
and relay and receiving and transm ssion stations (of which six were
destroyed) and for danmmge to its local and international transm ssion
network. In a technical mission to Kuwait undertaken in Novenmber 1999,
certain MoC facilities and equi pnent were i nspected on behalf of the Panel

576. MdC s claimfor its building |osses includes the cost of a damage
assessnent report regardi ng the South Subahiya exchange, one of Kuwait’s
mai n switching centres, and the subsequent cost of denolition of the site.
The Panel notes that the report advised that the site did not require tota
denolition, but finds that the costs of partial demplition and repair would
have exceeded those incurred in denolishing and rebuilding the site. It
therefore finds that the costs of denolition and reconstruction are
conpensabl e. 146/
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577. Anpunts clainmed in respect of other buildings have been cal cul ated on
the basis of standard construction costs per square netre. The Panel finds
that this is a reasonable nethod of valuing the loss in the circunstances,
but that such unit costs were overstated, and has made an adjustnment to the
anount clained in this regard

578. The Panel finds that further adjustnents should be nade for
i nadequat e accounting for depreciation, inadequate accounting for residua
val ue, saved expenses and insufficient evidence

579. MdC s transm ssion network conprised cables and fibres, including
coaxi al cables, and m crowave |inks. MC seeks conpensation for |oss and
damage to its coaxial cables and mcrowave links. 147/ Prior to lraq s

i nvasi on and occupation of Kuwait, the network equi pnent was | argely

anal ogue. The Panel is satisfied that MoC was, prior to Ilrag’ s invasion
and occupation of Kuwait, conmitted to a programe of conversion from
anal ogue to digital technol ogy, and that MbC has continued this programme
in the post-liberation period. 148/

580. MoC undertook its repair work to the coaxial cables in accordance
with a repair and replacenent strategy, pursuant to which it carried out
repairs to the network where possible, but replaced parts of it where
necessary. Most of the replacement parts purchased were digital parts.
Having regard to the worl d-w de conversion to digital teleconmunications,
the Panel finds that the repair and replacenment strategy was reasonable in
the circunmstances. 149/

581. As a result of the replacenents and repairs to the network, MC has
operated a part anal ogue, part digital network in the post-liberation
period. MC s claimincludes the costs of certain interface equi pnent 150/
required to enable a part anal ogue, part digital systemto operate unti

the entire systemis upgraded to operate using digital technology. The
Panel finds that such equipment and its installation would have been
required in any event. Accordingly, the Panel does not recommend any
conpensation for the costs of the interface equi pnent.

582. The Panel finds that adjustments should be made for inadequate
accounting for depreciation and for insufficient evidence

583. In light of the above, the Panel recomends conpensation in the
amount of US$20, 018, 000 out of the US$38, 959, 208 cl ai ned.
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2. Ot her tangi ble property — US$105, 299, 580

(a) Switches — US$40, 265, 195

584. MoC seeks conpensation for |osses of switches, which are itens of
equi pnment used to route and connect communi cations. The itens |ost

i ncluded | ocal switches, an international exchange, a nobile exchange,
public automatic branch exchanges, renpte switching units and renpote
control equi pment (“RSU RCE equi prent”) and packet switches. MC also
seeks conpensation for switch repairs.

585. The Panel notes that MdC replaced nore switches than were destroyed
and adjusted the ampunt clained so as to exclude purchases nade to repl ace
switches that were not destroyed as a result of Iraq s invasion and
occupation of Kuwait. The Panel finds that MoC s adjustnment understated
the cost of the purchases to be deducted and has nmade an adjustnent for
overstatenment in this regard. The Panel notes that, although many of the
swi tches destroyed were anal ogue switches, all replacenents purchased were
digital switches. The Panel finds that the purchase of digital sw tches
was reasonable in the circunstances, but that MC overestimted the usefu
life of the destroyed switches given the conversion from anal ogue to
digital technology. It has therefore made an adjustnent to the anount

clai ned for inadequate accounting for depreciation

586. The Panel finds that the anpunts clainmed in respect of the nobile
exchange and the RSU RCE equi pnent overstate the neasure of inflation to be
applied so as to derive the replacenent cost clained and has nmade a further
adjustnent in this regard

587. The Panel finds that further adjustnents should be nmade for saved
expenses and for insufficient evidence

588. In light of the above, the Panel recomends conpensation in the
amount of US$25, 527,000 out of the US$40, 265, 195 cl ai ned.

(b) Oher equipnent — US$24, 221,209 151/

589. MoC seeks conpensation for |osses of other equipnment, which include
techni cal services equi pnent, a coastal station, nmintenance equi pnent for
the international network, international tel ephone booths, a conputer
system a frequency and wirel ess control system and videotext and
facsi m | e machines.

590. The Panel finds that, in its claimfor the conputer system MC
overesti mated sonme of the useful lives of the equi pnent |ost, and has nade
an adj ustnent for inadequate accounting for depreciation to take account of
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the overestimate, and further adjustnents for enhancenent, saved expenses
and insufficient evidence

591. For the remining equi pnent, the Panel finds that adjustnents should
be made for overstatenent, enhancenent, inadequate accounting for

depreci ati on, saved expenses and insufficient evidence

592. In light of the above, the Panel recomends conpensation in the
ampunt of US$16, 504, 000 out of the US$24, 221,209 cl ai ned.

(c) Stores inventories — US$39, 601, 861 152/

593. MoC seeks conpensation for loss of its stores inventories, which
conprise spare parts and ot her technical equipnent for use in repairs,

syst em back-ups or mai ntenance, and furniture and office equi pnent, stored
inits warehouses. MC based its claimon its 1989 records, updated using
the estinmates of MbC personnel, its |later records having been destroyed,

wi th deductions for the estimated percentage of the stores that remi ned
after liberation

594. MoC s mmin warehouse was visited in Novenmber 1999 on the Panel’s
behal f, in order to inspect the damaged stock that remained after

| i beration.

595. The Panel finds that adjustments should be made for overstatenent,
i nadequat e accounting for depreciation and insufficient evidence

596. In light of the above, the Panel recomends compensation in the
anount of US$29, 606, 000 out of the US$39, 601, 861 cl ai ned

(d) Furniture and fixtures — US$612, 947 153/

597. MoC seeks conpensation for lost furniture and fixtures, basing its
claimon the total purchases of furniture and fixtures fromliberation
until 30 June 1993. 154/

598. The Panel finds that an adjustnent should be made for insufficient
evi dence

599. In light of the above, the Panel recomends conpensation in the
amount to US$429, 000 out of the US$612, 947 cl ai ned.
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(e) Transportation departnment assets — US$598, 368

600. In addition to the main activities set out in paragraph 574 above,
MoC s transportation departnment supplies MoC with vehicles and regul ates
the navigation of shipping traffic

601. MoC seeks conpensation for |oss of, and damage to, the transportation
departnent’ s assets, being navigational aids, and for the cost of clearing

underwat er debris. 155/

602. The Panel finds that an adjustnent should be made for insufficient
evi dence

603. In light of the above, the Panel recomends conpensation in the
amount of US$493, 000 out of the US$598, 368 cl ai ned

3. Contract — US$831, 880 156/

(a) Construction of extension of exchange and constructi on of new post
of fices — US$112, 866

604. MoC seeks conpensation for the | osses sustained due to the
interruption of two projects, including the costs of site restoration and
the additional costs of conpleting one of the projects.

605. After liberation, MdC negotiated a contract to conplete the first
project with a new contractor, as the original contractor’s conpletion
price was consi dered too expensive.

606. The Panel, continuing in its approach set out at paragraph 63 of the
First “F3” Report (repeated as paragraph 63 of the annex), finds that the
| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph, nanely, site restoration costs,
additional transportation costs and additional insurance costs.. The

evi dence shows that part only of the anpbunt clainmed is so attributable

607. The second project was abandoned after liberation. MC valued its

| oss as 10 per cent of the original contract price, being its estinmte of
the value of the work at the date of Iraq s invasion and occupation of
Kuwai t. The Panel finds that the decision to abandon the project was not a
direct result of Irag s invasion and occupation of Kuwait 157/ and
accordingly recomends conpensation for the cost of repairing the damge
that was a direct result of Irag’ s invasion and occupation of Kuwait. 158/
(see paragraph 39 above). Any other loss arises from MC s independent

deci sion to abandon the project.
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608. In |light of the above, the Panel recomends conpensation in the
amount of US$55, 000 out of the US$112, 866 cl ai ned

(b) Buildings maintenance — US$719, 014

609. MC clains that, prior to Irag’s invasion and occupation of Kuwait,
it routinely entered into contracts to clean and maintain MoC buil di ngs,

i ncludi ng various exchanges and stations. |In January and October of 1992,
respectively, MoC entered into two contracts at a price that it clainms was
much hi gher than it had paid for equival ent pre-invasion naintenance
contracts, due to the severe damage to MoC s buil di ngs occasi oned during
Irag’s invasion and occupation of Kuwait.

610. The Panel finds that MoC will have nade savings in nmaintenance
expendi ture which exceed the anpbunt referable to the three factors set out

at paragraph 63 of the First “F3” Report.

611. Accordingly, the Panel does not reconmend any conpensation in respect
of this claim

4, Paynent or relief to others — US$84, 548, 260

(a) Relief paid to enpl oyees — US$84, 548, 260

612. MoC seeks conpensation in the amount of US$84, 548,260 for relief paid
to enpl oyees.

613. The response of the Governnent to the Panel’s questions regarding the
Soci al Security Fund 159/ states that the anmpunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

The Panel accepts this statenent.

614. As set out at paragraph 36 of the First “F3" Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof, the Pane
accepts the conpensability of such relief paid to enpl oyees.

615. The Panel also finds that an adjustnment should be nmade for
i nsufficient evidence

616. In |light of the above, the Panel recomends conpensation in the
amount of US$31, 283,000 out of the US$84, 548, 260 cl ai ned
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S. Public Authority for Applied Education and Training

Gover nment Cl ai m No.

46, UNCC Cl ai m No.

5000175

Table 19. Summary Table for Public Authority for Applied Education and
Tr ai ni ng
Loss type/ Loss el enent Anmount Anmpount Par agr aph
cl ai ned recommended ref erences
Uss$ Uss$
Real property
a) Construction adninistration
contract 4,706, 875 3, 295, 000 617-620
b) Service contracts 30, 061, 834 19, 315, 000 621- 625
c) Mai nt enance contracts 368, 242 241, 000 626- 628
d) Repair estimates 1,010, 023 628, 000 629- 632
Sub- t ot al 36, 146, 974 23,479, 000
Contract 111, 699 19, 000 633- 634
Ot her tangi bl e property 55, 579, 725 31, 848, 000 635- 638
Publ i c service expenditures
a) Cost of recruiting new staff 38, 725 15, 000 639
b) Crash course 225, 660 124, 000 640- 643
Sub- t ot al 264, 385 139, 000
Busi ness transaction or course of
deal i ng 1,990, 031 0 644- 649
Bank accounts and securities 32,613 18, 000 650
Payrment or relief to others
a) Relief paid to enpl oyees 26,013,674 10, 406, 000 651- 654
b) Three nonths post |iberation
bonuses 578, 326 578, 326 655- 657
Sub- t ot al 26, 592, 000 10, 984, 326
Evacuation costs (of citizens or
ot her nati onal s) 59, 437 32, 000 658
Tot al 120, 776, 864 66, 519, 326
I nt er est 19,193, 360
1. Real property — US$36, 146, 974
(a) Construction adm nistration contract - US$4, 706, 875

617. The Public Authority for Applied Education and Trai ni ng (“PAAET")
provi des technical applied education and training in Kuwait. It seeks
conpensation for damage to, and |osses from its facilities and buil dings.

618. In June 1991,
repairs to its colleges and training centres.
reasonabl e costs of so doing are conpensabl e,

PAAET engaged a contractor to supervise and nanage the
The Panel finds that the
in that such work was an
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integral part of the required repairs and could not have been performed by
PAAET' s exi sting engineering staff.

619. The Panel finds that, although the contractor was not chosen using
normal conpetitive procurenment procedures, the cost incurred was reasonabl e
and woul d not have been reduced had conpetitive procurenent procedures been
adopted. However, the Panel finds that an adjustnent should be made for

i nsufficient evidence

620. In light of the above, the Panel recomends conpensation in the
amount of US$3, 295, 000 out of the US$4, 706, 875 cl ai ned

(b) Service contracts — US$30, 061, 834

621. During June and July of 1991, the contractor referred to at paragraph
618 above negotiated, on behal f of PAAET, five contracts for the repair of
damaged col | eges and training centres.

622. The Panel finds that, although these contracts were not awarded
pursuant to conpetitive procurement procedures, the costs incurred were
reasonabl e and woul d not have been reduced if conpetitive procurenent
procedures had been adopted

623. PAAET' s cl ai m does not nmake any all owance for depreciation. The
Panel finds, however, that an adjustnent should be made for inadequate
accounting for depreciation in relation to repairs to decorative and
el ectrical itenms because those repairs resulted in an increase in the
useful life of those itenms. 160/

624. The Panel also finds that adjustnents should be nmade for saved
expenses and insufficient evidence

625. In light of the above, the Panel recomends conpensation in the
amount of US$19, 315, 000 out of the US$30, 061, 834 cl ai ned.

(c) Maintenance contracts — US$368, 242

626. |In March 1992 and January 1993, PAAET signed two contracts for repair
and regul ar mai ntenance work at its colleges and training centres. PAAET
clains that portion of the cost of the contracts referable to repairing
some of the danmage not covered by the contracts discussed at paragraphs 621
to 625 above.

627. The Panel finds that adjustnments should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence
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628. In |light of the above, the Panel recomends conpensation in the
amount of US$241, 000 out of the US$368, 242 cl ai ned

(d) Repair estimates — US$1, 010, 023

629. PAAET clains the estimated cost of repairs to three facilities that
had not been conmenced at the tine it submitted its claim

630. The Panel finds that repairs to one of the facilities are now
conpl ete and that PAAET intends eventually to repair the other two
facilities. |In accordance with paragraph 21 above, the Panel finds the
| osses conpensabl e

631. The Panel also finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

632. In light of the above, the Panel recommends conpensation in the
amount of US$628, 000 out of the US$1, 010, 023 cl ai ned

2. Contract — US$111, 699 161/

633. PAAET asserts that a contract for the construction of lecture halls
was interrupted by Iraq’ s invasion and occupation of Kuwait.

634. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report (repeated as paragraph 63 of the annex), finds that the

| osses clained are conpensable in so far as they are attributable to the
factors set out in that paragraph and has cal cul ated the amobunt of the | oss
clainmed that is so attributable. The Panel recommends conpensation in the
amount of US$19, 000 out of the US$111, 699 cl ai ned.

3. O her tangible property — US$55, 579, 725 162/

635. PAAET seeks conpensation for the loss of, or damage to, all of its
furniture, office equipnent, scientific equipment, kitchen supplies,
library materials and other tangible property fromits classroons,

| aboratories, workshops and other facilities. PAAET was able only to
estimate its | osses because of the destruction of many of its pre-invasion
docunents. The Panel has therefore made an adjustnent for insufficient

evi dence

636. PAAET valued its |l oss by reference to the book value of its inventory
of tangible property as at 30 June 1990, as summarised in a listing which
survived lraq s invasion and occupation of Kuwait. To this value it
applied two inflation factors (one for the period fromthe initial purchase
of the itens until 2 August 1990 and one for the period fromliberation
until replacenent) and a depreciation factor (to reflect that the tangible
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property was not new at the tinme of Irag’ s invasion and occupation of
Kuwait). \While the Panel agrees with this nethod of valuation, it has made
adjustnents to reflect an overstatenment by PAAET in the inflation factor
for the period fromliberation until replacenment and to reflect that the
depreciation factor was understated for each type of tangible property

| ost.

637. The Panel finds that an adjustnent should al so be nade for saved
expenses.

638. In light of the above, the Panel recomends conpensation in the
amount of US$31, 848, 000 out of the US$55, 579, 725 cl ai ned.

4, Publ i c service expenditures — US$264, 385 163/

(a) Cost of recruiting new staff — US$38, 725

639. PAAET asserts that it incurred a variety of expenses in locating and
attracting teachers and professors to replace 275 of its enployees who |eft
Kuwait as a result of Iraq s invasion and occupation of Kuwait and did not
return. The Panel finds that the cost of replacing only sone of these

enpl oyees is conpensable 164/ and that an adjustnent should be made for

i nsufficient evidence. Accordingly, the Panel recomends conpensation in

t he anpbunt of US$15, 000 out of the US$38, 725 cl ai ned.

(b) Crash course — US$225, 660

640. PAAET clainms the costs of providing a course to allow its students to
undertake the studies that, in the absence of Iraq s invasion and
occupation of Kuwait, would have been undertaken in the acadenic year

1991/ 92. 165/

641. The Panel finds that the | oss of the 1990/91 academnic year was a
direct result of Iraq s invasion and occupation of Kuwait and therefore
recommends that conpensation be awarded for that portion of the costs of
the course that are above and beyond those that would have been incurred in
the absence of Iraq’s invasion and occupation of Kuwait (for exanple, on
standard summer courses).

642. The Panel finds that an adjustnent should be nade for insufficient
evi dence

643. Accordingly, the Panel recommends conpensation in the anount of
US$124, 000 out of the US$225, 660 cl ai ned.
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5. Busi ness transaction or course of dealing — US$1, 990, 031

(a) Revenue |loss — US$1, 990, 031

644. Prior to Ilraqg's invasion and occupation of Kuwait, PAAET earned
revenue fromrenting housing to its enployees, selling food to its

enpl oyees and students, charging fees for tuition and registration, and
provi ding training programmes to Governnent departments and private
conpani es. PAAET clains the loss in this revenue for the period 2 August
1990 to 30 June 1993, calculated as the difference between its estimte of
the revenue that woul d have been earned in the absence of Iraq s invasion
and occupation of Kuwait and the revenue in fact earned

645. The Panel finds that the |l oss of revenue is conpensable for the
period that the revenue was affected as a direct result of Iraq’ s invasion
and occupation of Kuwait, subject to deductions for exceptional post-

i beration revenue, for revenue that would have been paid by other
Government departments and for saved expenses. 166/

646. The Panel finds that the revenue was affected as a direct result of
Irag’s invasion and occupation of Kuwait until 30 June 1993, except for the
revenue fromrenting housing to enpl oyees, which was only so affected unti
30 June 1992. 167/ The Panel has nmde the appropriate adjustnment.

647. The Panel has al so made an adjustnent to reflect that portion of
PAAET’ s revenue which woul d have been derived from other Governnent
depart nents.

648. Finally, the Panel sought information from PAAET as to the costs
involved in the generation of its revenue. This disclosed that the
expenses that woul d have been incurred in earning the |ost revenue for the
rel evant periods exceeded that | ost revenue

649. Accordingly, the Panel does not reconmmend any conpensation for this
| oss type

6. Bank accounts and securities — US$32, 613

(a) Loss of petty cash — US$32, 613 168/

650. PAAET seeks conpensation for the loss of cash fromits various
offices and facilities. Applying the principles set out at paragraph 406 of
the First “F3” Report, the Panel finds the claimis conpensable subject to
there being probative evidence, such as contenporaneous records or wtness
testinony, as to ampunts ordinarily held by PAAET. The Panel finds that an
adj ust nent shoul d be made for insufficient evidence. Accordingly, the Pane
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recommends conpensation in the amount of US$18, 000 out of the US$32,613
cl ai ned

7. Payment or relief to others — US$26, 592, 000

(a) Relief paid to enployees - US$26, 013, 674

651. PAAET seeks conpensation in the anount of US$26,013,674 for relief
paid to enpl oyees.

652. The response of the Government to the Panel’s questions regarding the
Soci al Security Fund 169/ states that the ampunt clainmed is based upon the
enpl oyees’ sal aries after deduction of the social security contribution

The Panel accepts this statenent.

653. As set out at paragraph 36 of the First “F3” Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof, the Pane
accepts the conpensability of such relief paid to enployees.

654. In light of the above, the Panel recommends conpensation in the
ampunt of US$10, 406, 000 out of the US$26,013, 674 cl ai ned

(b) Three nonths post liberation bonuses — US$578, 326

655. PAAET seeks conpensation for paynents nade to its enployees for work
undertaken during the energency period in cleaning and preparing PAAET s
facilities for the start of the academ c year in Septenber 1991. Shortly
after liberation, PAAET contacted the enpl oyees and proni sed themthe
payments in order to induce themto undertake the cleaning and preparation
wor k

656. The Panel finds that the existence of a prom se to pay before the
wor k was undertaken, together with the fact that the work was required as a
direct result of Iraq s invasion and occupation of Kuwait, differentiates
this claimfromthat discussed at paragraph 363 above and therefore
reconmends that conpensation be awarded for the paynents. The Panel also
finds that the ampunt paid was reasonable and that there is no duplication
bet ween the work perfornmed by the enpl oyees who received the bonus paynents
and the work in relation to the real and other tangible property | osses

di scussed above.

657. PAAET provided evidence that it had, in fact, paid nore than it had
claimed for the bonus payments. However, the Panel cannot recomend the
award of nore than the sum cl ai med and therefore reconmends paynent in ful
in the anpunt of US$578, 326
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8. Evacuation costs (of citizens or other nationals) — US$59, 437

(a) Costs of repatriation of staff — US$59,437 170/

658. PAAET seeks conpensation for the cost of bringing 192 of its teachers
and instructors back to Kuwait after liberation. The Panel finds, as set
out at paragraph 81 of the First “F3” Report, that such costs are
conpensabl e. The Panel finds that adjustnents should be nade for
insufficient evidence. 171/ In light of the above, the Panel recomrends
conmpensation of US$32, 000 out of the US$59, 437 cl ai ned.
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T. Public Authority for Agriculture Affairs and Fish Resources
Governnent Claim No. 55, UNCC Cl ai m No. 5000187
Tabl e 20. Summary Table for Public Authority for Agriculture Affairs and

Fi sh Resources

Loss type/ Loss el ement Amount Amount Par agr aph
cl ai med recommended ref erences
uss uss$

Real property 24,508, 382 8, 596, 000 659- 665
Publ i c service expenditures
a) Chi cken vacci ne 1,672,576 1,672,576 666- 671
Ot her tangi ble property
a) Pure Arabian horses and Zoo

ani mal s 2, 865, 697 1,417,000 672-677
b) Medi cal instruments and

equi pnment 396, 917 230, 000 678
c) Medi ci ne and ani nal feed 1, 103, 857 520, 000 679- 681
d) Vehi cl es and heavy equi pnent 2,703,615 2, 215, 000 682- 684
e) Office furniture and

equi prent 1,078, 262 703, 000 685- 687
f) I nventory in store 693, 160 584, 000 688- 690
Sub- t ot al 8,841, 508 5, 669, 000
Paynment or relief to others
a) Relief paid to enployees 8,917, 081 3, 325, 000 691- 695
O her | osses 2,163, 838 29, 000 696- 699
Busi ness transacti on or course
of dealing
a) Zoo entry and quarantine

fees 436, 859 0 700- 703
Contract
a) Forestation and preservation

areas contract |oss 381, 639 363, 000 704- 706
Tot al 46,921, 883 19, 654,576
I nt erest 7,456, 480
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1. Real property — US$24, 508, 382

(a) Landscape areas property |l oss — US$8, 342, 211

(b) Gardens real property |loss — US$2, 861, 290

(c) Buildings and reservoirs real property |loss - US$5, 744,596 172/

(d) Forestation and Foliage preservation areas real property |loss —
US$7, 560, 285 173/

659. The Public Authority for Agriculture and Fish Resources (“PAAF") is
responsi bl e for adm nistering programes and regulations relating both to
plants and live animals in Kuwait, including | andscaping of public areas,
forestation projects and aninmal health, and regul ates the inportation of
live animals and plants into Kuwait.

660. The real property |osses of PAAF conprise damage to PAAF s buil di ngs
(of which one, the finance departnent, was totally destroyed) and other
facilities. Such facilities conprised irrigation reservoirs, forestation
and foliage preservation areas (including plants), facilities of the Kuwait
Zool ogi cal Gardens Departnment (the “Zoo”) and Kuwait’s roadside | andscaping
and public gardens, including 11 public gardens that were under
construction at the date of Iraqg's invasion and occupation of Kuwait.

661. In addition, PAAF clains the costs incurred in retaining externa
consultants to perform damage assessnments for nine of the el even gardens
that were under construction when damaged.

662. As to those parts of the claimin respect of |andscape areas and
gardens, PAAF based its claimon the estimted cost of repairing and

repl aci ng | ost and danaged pl ants and seedlings. The Panel finds that
repair and replacenent were carried out as part of general nmaintenance
contracts, and finds that it is not possible to ascertain fromthose
contracts the anpunt pertaining to the repairs and replacenents.
Accordingly, the Panel has considered the claimon the basis of the
estimates initially submtted. The Panel notes that the estinmates all ow
for maintenance and husbandry of the new plants and seedlings for a five
year period. The Panel finds that such maintenance and husbandry is
necessary to enable the plants and seedlings to become established, but for
a period of one year only. PAAF would have been required to undertake
regul ar replanting of its |andscape areas and gardens, and to carry out
regul ar care and nmi ntenance, in any event, and the Panel has nmade an

adj ustnent for overstatenent in this regard

663. The Panel is satisfied that it is a generally accepted horticultura
practice periodically to regenerate and restock trees, plants and shrubs
under a managed programe so as to maintain a sustainable environment. The
Panel therefore finds that the forestation and foliage preservation areas
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concerned woul d have required regeneration and restocking every four years.
The Panel also finds that repairs to certain buildings would have extended
their useful life and that the estinates of useful life for sone buil dings
shoul d be adjusted. As a result, the Panel finds that adjustnents should
be made for inadequate accounting for depreciation

664. The Panel also finds that further adjustnments should be nmade for
overstatenent, saved expenses and insufficient evidence

665. In |light of the above, the Panel recomends conpensation in the
amount of US$8, 596, 000 out of the US$24, 508, 382 cl ai ned

2. Public service expenditures — US$1, 672,576

(a) Chicken vaccine — US$1,672,576

666. PAAF clains for the costs incurred fromJune 1992 to June 1997 in a
programe undertaken by PAAF, the aim of which was to eradi cate Gunboro
di sease fromKuwait’'s poultry stock. Under the programe, chickens
imported into and bred within Kuwait were vacci nated agai nst Gunboro

di sease. The Panel notes that although PAAF asserts that Gunboro di sease
was not totally eradicated fromits poultry stock as at the date of

subm ssion of its claim the claimis limted to costs incurred to June
1997

667. Gumboro disease is a highly contagious disease that affects the

i munity of chickens, and results in retarded growth and eventual death in
approximately 40 per cent of cases. PAAF clains that, prior to Iraq’'s

i nvasi on and occupation of Kuwait, the poultry stock in Kuwait was kept
free of Gunboro disease as a result of Governnent regul ations, which
prevented the inportation of live chickens greater than one day old and
permitted inports only fromcountries known to be free of the disease

668. PAAF clains that, during the occupation period, and for nine nonths
after liberation, it was unable to enforce the above regul ati ons and that
during the occupation period Iraq inported chickens into Kuwait. After

i beration, Kuwait inmported |live chickens from sources other than in
accordance with the above regulations, in order to alleviate food
shortages. The Panel finds that the Governnent’s actions were to be
expected in the circunstances.

669. By Procedural Order 38 issued in January 2000, the Panel sought
information, inter alia, regarding the pre-invasion incidence of Gunboro

di sease in Kuwait. The Panel accepts that there was no proven incidence of
Gunboro disease in Kuwait prior to Iraq’'s invasion and occupation
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670. The Panel therefore finds that the introduction of Gunboro di sease
occurred as a direct result of Iraq s invasion and occupation of Kuwait,
and the reasonabl e costs of eradication of the disease are accordingly
conmpensabl e. The Panel further finds that the duration of the programe
was reasonabl e.

671. In light of the above, the Panel recomends paynment in full of the
Us$1, 672,576 cl ai ned

3. O her tangi ble property — US$8, 841, 508

(a) Pure Arabian horses and Zoo ani mals — US$2, 865, 697

672. PAAF seeks conpensation for the |loss of 30 pure Arabian horses, 191
Zoo ani mal exhibits, and assorted birds and reptiles.

673. PAAF valued its loss on the basis of estimated replacenment cost. The
Panel notes that 10 horses were pregnhant when | ost and that PAAF val ued
each unborn foal at a value equal to an adult horse. The Panel finds that
the claimis overstated in that it fails to take into account the
statistical rate of failure of pregnancy and in that the market value of a
foal is generally | ower than that of an adult horse. The Panel has
therefore made an adjustnment for overstatenent.

674. In addition, the Panel notes that 72 animals were received in the
post-liberation period as donations from governnents and private

i ndi viduals. The Panel finds that these aninmals replaced sone of the |ost
animal s at no expense to Kuwait and a consequent adjustnent should be nmade
to the anpbunt claimed for the aninmals |ost.

675. The Panel further finds that PAAF nade savings in operating
expenditure until the Zoo was reopened in 1993 , and for a period of 12
nont hs as regards the Arabian horses, and has therefore nade an adj ustnent
for saved expenses. 174/

676. The Panel finds that adjustments should al so be made for insufficient
evi dence

677. In light of the above, the Panel recommends conpensation in the
amount of US$1, 417,000 out of the US$2, 865,697 cl ai ned.
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(b) Medical instrunents and equi prent — US$396, 917 175/

678. PAAF seeks conpensation for the loss of a variety of nedica

i nstruments and equi pnent, including incubators, m croscopes,

refrigerators, freezers, an X-ray nachine and other veterinary, nedical and
surgi cal equipnent. The Panel finds that an adjustment should be nade for

i nadequat e accounting for depreciation. 1In light of the above, the Pane
recommends conpensation in the amount of US$230, 000 out of the US$396, 917
cl ai ned.

(c) Medicine and animal feed — US$1, 103, 857 176/

679. PAAF seeks conpensation for the | oss of nedicine and animal feed.
680. The Panel finds that adjustments should be made for saved expenses
(since re-stocking of lost aninmals did not commence until 1991) and

i nsufficient evidence

681. In light of the above, the Panel recommends conpensation in the
ampunt of US$520, 000 out of the US$1, 103, 857 cl ai ned

(d) Vehicles and heavy equi pmrent — US$2, 703, 615 177/

682. PAAF seeks conpensation for vehicles and heavy equi prent that it
clains were | ost, damaged or destroyed. After |iberation, 38 vehicles and
pi eces of heavy equi pment were found, and of them 12 were damaged beyond
repair.

683. The Panel finds that adjustnents should be made for saved expenses
and insufficient evidence

684. In light of the above, the Panel recommends conpensation in the
ampunt of US$2, 215, 000 out of the US$2, 703, 615 cl ai ned.

(e) Ofice furniture and equi pnent — US$1, 078, 262 178/

685. PAAF seeks conpensation for the |loss of a variety of office furniture
and equi pnent, including desks, chairs, shelves, audiovisual equipnent,
nm crofil mequi pnent and personal conputers.

686. The Panel finds that adjustnments should be made for inadequate
accounting for depreciation, saved expenses, enhancenent and insufficient
evi dence
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687. In light of the above, the Panel recomends conpensation in the
amount of US$703, 000 out of the US$1, 078, 262 cl ai ned

(f) Inventory in store — US$693, 160

688. PAAF seeks conpensation for the |oss of a variety of inventory in
store, including office supplies, spare parts, agricultural chem cals and
smal | tools.

689. The Panel finds that adjustnments should be nade for overstatenment and
i nsufficient evidence

690. In light of the above, the Panel recomends conpensation in the
amount of US$584, 000 out of the US$693, 160 cl ai ned.

4, Paynment or relief to others — US$8, 917,081

(a) Relief paid to enployees — US$8, 917, 081

691. PAAF seeks conpensation in the amount of US$8,917,081 for relief paid
to enpl oyees.

692. The response of the Governnent to the Panel’s questions regarding the
Soci al Security Fund 179/ states that the anount claimed is based upon the
enpl oyees’ salaries after deduction of the social security contribution

The Panel accepts this statenent.

693. As set out at paragraph 36 of the First “F3" Report, and subject to
the percentage adjustnent set out at paragraph 48 thereof (repeated as
par agraphs 36 and 48 of the annex, respectively), the Panel accepts the
conpensability of such relief paid to enpl oyees.

694. The Panel finds that the relief clainmed exceeds the anobunt paid by
PAAF to its enployees for salaries the enployees woul d have earned, but did
not receive, in respect of the occupation and energency periods and has
made an adjustment for overstatement in this regard

695. In light of the above, the Panel recomends conpensation in the
amount of US$3, 325,000 out of the US$8,917,081 cl ai ned.



S/ AC. 26/ 2001/ 7
Page 134

5. Ot her | osses — US$2, 163, 838

(a) Research studies — US$119, 016
(b) Study for new Zoo — US$2, 044, 822

696. PAAF seeks conpensation for the | oss of two research studies
conmpleted prior to lraq s invasion and occupati on of Kuwait, based on the
salaries paid to the staff who carried out the research

697. As set out at paragraphs 23 to 28 above, the Panel reconmends that
conpensati on be awarded for the loss of the two research studies. However,
adj ust nents should be nmade for econonies of re-creation and insufficient
evi dence

698. PAAF al so seeks conpensation for costs incurred in conm ssioning a
study for the building of a new Zoo. The proposed site could not be used
for the Zoo after liberation as the area was redesi gnated by the Governnent
for oil devel opment. The Panel finds that the decision taken to

redesi gnate the proposed site for the new Zoo to oil devel opnent was not a
direct result of Iraq s invasion and occupation of Kuwait and accordingly
does not reconmend any conpensation for the | oss of that study.

699. In light of the above, the Panel recomends conpensation in the
amount of US$29, 000 out of the US$2, 163, 838 cl ai ned.

6. Busi ness transaction or course of dealing — US$436, 859

(a) Zoo entry and quarantine fees — US$436, 859 180/

700. Prior to Irag’'s invasion and occupation of Kuwait, PAAF generated
revenue from Zoo entry adm ssions and quarantine fees. PAAF clains that
bet ween 2 August 1990 and February 1993, the Zoo was closed for repairs and
the restocking of animals and that it therefore |ost revenue derived from
entry admi ssions until June 1993. In addition, PAAF clainms that it |ost
quaranti ne fees between 2 August 1990 and July 1991. PAAF val ued both

el ements of this |oss based on the estimted revenue it would have earned
for the above period, neasured by reference to the revenue earned prior to
Iraq’ s invasion and occupation of Kuwait, |ess any revenue earned over the
period clai ned.

701. The Panel finds that the | oss of revenue is conmpensable for the
period that the revenue was affected as a direct result of Iraqg’ s invasion
and occupation of Kuwait, subject to deductions for exceptional post-

i beration revenue, for revenue that woul d have been paid by other
Governnent departnments and for saved expenses. 181/ The Panel finds that
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the revenue was affected as a direct result of Iraq s invasion and
occupation of Kuwait until July 1991 in the case of quarantine fees and to
June 1993 in the case of adm ssion fees.

702. The Panel sought information from PAAF as to the costs involved in
the generation of its revenue. This disclosed that the expenses that would
have been incurred in earning the |lost revenue for the rel evant periods
exceeded that |ost revenue

703. In light of the above, the Panel does not recommend any conpensati on
for the I oss of revenue cl ai med

7. Contract — US$381, 639 182/

(a) Forestation and preservation areas contract |oss — US$381, 639

704. After liberation PAAF entered into a contract with a pre-invasion
contractor to repair and conplete construction of the central nursery.
PAAF valued its loss as the difference between the cost PAAF incurred to
conplete the project and the anpunt it would have paid under the origina
contract.

705. The Panel, continuing its approach set out at paragraph 63 of the
First “F3” Report, finds that the | osses clainmed are conpensable in so far
as they are attributable to the factors set out in that paragraph. The
evi dence shows that part only of the losses claimed is attributable to the
rel evant factors.

706. In light of the above, the Panel recomends conpensation in the
amount of US$363, 000 out of the US$381, 639 cl ai ned.
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u. M nistry of Interior
Government Claim No. 57, UNCC Cl ai m No. 5000189
Table 21. Summary Table for Mnistry of Interior
Loss type/ Loss el enent Anount Anount Par agr aph
cl ai med recomended references

Uss$ Uss$

Real property 24,518, 148 18, 552, 000 707-710
O her tangible property
a) Coast Cuard boats 35,721, 844 17, 609, 000 711-715
b) Conmmuni cati ons equi prent 29, 925, 915 21,742,000 716-718
c) Crim nal evidence equi prment 6, 061, 148 4,202, 000 719-721
d) Conput er equi prent 4,946, 813 1,614, 000 722-727
e) Traffic departnent equi pment

and supplies 1,791, 622 1, 241, 000 728- 730
f) Office furniture and

equi pnment 9,372,748 6, 715, 000 731-733
g) War ehouse equi prent and

supplies 39, 649, 782 26, 484, 000 734-736
Sub-t ot al 127, 469, 872 79, 607, 000
Bank accounts and securities 1,701, 496 1,282, 000 737-740
Publ i c service expenditures 828, 819 610, 000 741-744

Tot a

154,518, 335

100, 051, 000

| nt er est

24,556, 040

1. Real property — US$24,518, 148 183/

707. The Mnistry of Interior (“Mdl”) is responsible for policing and | aw
enforcenent, including border and imrigration controls and Kuwait’'s Coast
Guard, and for the operation of Kuwait’s prison system Ml seeks
conpensation for real property losses relating to approxi mately 200
bui l dings that it clains were danmaged or destroyed, and for damage arising
due to a lack of mmintenance of Mdl’s buildings during the occupation

peri od.

708. Mol
per manent

clains the costs incurred in effecting tenporary and limted
repairs and the costs to be incurred in further replacenent and
repairs. 184/ The Panel finds that, although nine of the 11 contracts for
repair were not awarded using conpetitive procurenent procedures, the costs
i ncurred were reasonable and the absence of such procedures did not lead to
i ncreased costs.

709. The Panel
accounting for

finds that adjustnments should be nmade for inadequate
depreci ati on, saved expenses and insufficient evidence
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710. In light of the above, the Panel recomends conpensation in the
amount of US$18, 552, 000 out of the US$24,518, 148 cl ai ned

2. QO her tangible property - US$127, 469, 872

(a) Coast Guard boats - US$35, 721, 844 185/

711. Mol seeks conpensation for 48 Coast Guard boats that it clainms were
| ost, damaged or destroyed, including |anding craft, border control craft,
rescue boats and speed boats. Mol asserts that 28 boats were danmged and
that 20 boats were |ost, destroyed or damaged beyond repair. 186/ In
addition, Ml clains conpensation for |ost spare parts.

712. In relation to those boats Ml asserts were danmaged beyond repair

the Panel notes that Ml has not adjusted its claimto take account of the
resi dual value of the equipnment contained on the boats. The Panel finds
that such account is warranted and has therefore nade an adjustnent in this
regard.

713. The Panel notes that a further 17 speedboats were purchased for Mbl
pursuant to KERP, that the cost of those speedboats is being clained
separately, 187/ and that Ml adjusted its claimto take account of its
estimate of their residual value. The Panel finds that Ml underestinmated
the residual value of those boats and therefore that an adjustment shoul d
be made for incorrect valuation of KERP assets.

714. The Panel finds that further adjustnments should be nade for saved
expenses, overstatenment and insufficient evidence

715. In light of the above, the Panel recomends conpensation in the
amount of US$17, 609, 000 out of the US$35, 721, 844 cl ai ned

(b) Communi cations equi prent US$29, 925, 915 188/

716. Mol seeks conpensation for the |oss of comruni cati ons equi pnent,
i ncludi ng cabl es, spare parts and inspection equi pment. 189/

717. The Panel finds that adjustnments should be made for enhancenent,
i nadequat e accounting for depreciation, saved expenses and insufficient
evi dence

718. In light of the above, the Panel recomends conpensation in the
amount of US$21, 742,000 out of the US$29, 925, 915 cl ai ned.
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(c) Crimnal evidence equi pnent — US$6, 061, 148

719. Mol seeks conpensation for the loss of criminal evidence equiprent,
including scientific analysis equi pnment, desalination equi pnent and X-ray
equi pnent .

720. The Panel finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

721. In light of the above, the Panel recomends conpensation in the
ampunt of US$4, 202, 000 out of the US$6, 061, 148 cl ai ned.

(d) Conputer equi pment - US$4, 946,813 190/

722. Mol seeks conpensation for conputer equi pnent | osses, conprising
mai nframe computers and conputer peripherals. 191/

723. After liberation, Ml decided to centralise its pre-invasion conputer
system wusing two nminframe conmputers, one (an |BM ES/ 9000-480) purchased
pursuant to KERP, instead of six mainframe conputers used prior to Iraq’'s

i nvasi on and occupation of Kuwait. The Panel finds that Mol’s decision to
centralise its conputer systemwas not a direct result of Iraq s invasion
and occupation of Kuwait, and therefore that the costs of retaining

consul tants under three contracts to inplenent the decision are not
conmpensabl e

724. Mol al so seeks conmpensation for 10 per cent of the purchase price of
a mai nfrane conputer, purchased in Saudi Arabia during the occupation
period as Mol believed that installation of the |IBM ES/9000-480 it was to
receive pursuant to KERP coul d have been del ayed. 192/ Ml found upon its
return to Kuwait that the conputer it purchased was not required and it was
neither installed nor used. The Panel finds that the purchase of the

mai nfrane conputer was not a direct result of Iraq s invasion and
occupation of Kuwait and therefore does not recomend any conpensation in
relation to it.

725. The Panel finds that the remmi ning costs incurred are conpensabl e,
but that adjustnents should be nade for enhancenent, saved expenses and
i nsufficient evidence

726. As a result of the adjustment nade in respect of enhancenent by the
Panel in the preceding paragraph, the Panel finds that the deduction Mol

appl i ed agai nst the amount clainmed in respect of depreciation exceeds the
deduction warranted, in that the percentage deduction should be applied to
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a | ower base cost. The Panel has therefore re-cal cul ated the deduction to
be applied for depreciation

727. In light of the above, the Panel recommends conpensation in the
amount of US$1, 614, 000 out of the US$4, 946, 813 cl ai ned

(e) Traffic departnent equi pnent and supplies — US$1, 791, 622

728. Mol seeks conpensation for the loss of traffic departnent equi pnent
and supplies, including maps and traffic signs.

729. The Panel finds that adjustnents should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

730. In light of the above, the Panel recomends conpensation in the
amount of US$1, 241, 000 out of the US$1, 791, 622 cl ai ned.

(f) Ofice furniture & equi pment - US$9, 372, 748

731. Mol seeks conpensation for office furniture and equi pnent | osses,
i ncl udi ng desks, chairs, shelves, cabinets, photocopiers, fax machines and
typewriters. 193/

732. The Panel finds that adjustnments should be made for inadequate
accounting for depreciation, saved expenses and insufficient evidence

733. In light of the above, the Panel recomends conpensation in the
amount of US$6, 715, 000 out of the US$9, 372,748 cl ai ned

(g) Warehouse equi pnent and supplies - US$39, 649, 782 194/

734. Mol seeks conpensation for |osses of warehouse equi prent and supplies
including firearns, anmmunition, airport security equi pment and uniformns.
195/ The Panel has considered the value of the itens | ost based on Ml’s
pre-invasion financial statenents due to the loss of npbst of its pre-

i nvasi on invoices, and stock and other records. The Panel therefore finds
that an adjustnment should be nade for insufficient evidence

735. The Panel finds that further adjustnents should be nade for
overstatenent and i nadequate accounting for depreciation

736. In light of the above, the Panel recommends conpensation in the
ampunt of US$26, 484, 000 out of the US$39, 649, 782 cl ai ned
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3. Bank accounts and securities — US$1, 701, 496

737. Mol clainms conpensation for cash taken fromits various safes,
including those located in the General Financial Departnment. MJ asserts
that cash in the safes typically conprised nonthly salaries, cash fromthe
collection of fees for traffic fines and fines inposed by the Inm gration
Department, cash advances for enpl oyees going on | eave and deposits from
persons involved in accidents. Applying the principles set out at
paragraphs 406 of the First “F3” Report, the Panel finds that the claimis
conpensabl e subject to there being probative evidence, such as

cont enpor aneous records or witness testinony, as to anounts ordinarily held
in the safes by Ml. 196/

738. The Panel finds that adjustnents should be made for incorrect nethod
of valuation and insufficient evidence

739. Mol further clains that the cash lost included an anpbunt of Lebanese
lire deposited as security by a litigant involved in a civil action before
the donestic courts. Following its investigations, the Panel finds that

al though the civil action was concluded in June 1994 in favour of the
depositor, Ml has not reinbursed the depositor. |In the circunstances, the
Panel finds that Mol has not suffered a | oss and so does not reconmend any
conpensation in respect of the Lebanese lire |ost.

740. In light of the above, the Panel recomends conpensation in the
amount of US$1, 282, 000 out of the US$1, 701, 496 cl ai ned.

4. Public service expenditures — US$828,819 197/

741. Mol asserts that it incurred a variety of expenses in establishing
and operating two energency offices in Saudi Arabia at Dammam and Jeddah
from Cctober 1990 until April 1991. Mol clains that these offices were
necessary in order that its Conputer Centre could create and nmaintain a
dat abase of Kuwaiti citizens living abroad during Iraq s invasion and
occupation of Kuwait and to plan for the emergency recovery efforts
follow ng Iiberation.

742. The Panel, applying the principles set out at paragraph 79 of the
First “F3” Report (repeated as paragraph 79 of the annex), finds that Ml’s
decision to establish and operate the offices for the period was reasonable
in the circunstances. Accordingly, the Panel finds that the reasonable
costs of so doing are conpensable, subject to any deductions for expenses
that would ordinarily have been incurred in MJ's operations in Kuwait.

743. The Panel finds that adjustnments should be made for inadequate
accounting for residual value
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744. In |light of the above, the Panel recomends conpensation in the
amount of US$610, 000 out of the US$828, 819 cl ai ned
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V. Directorate General of Civil Aviation
Government Claim No. 59, UNCC Claim No. 5000191
Tabl e 22. Summary Table for Directorate General of Civil Aviation
Loss type/ Loss el enent Anpunt Anpunt Par agr aph
cl ai mred recommended ref erences
Uss$ Uss$
Real property 8,528, 168 5,427, 000 745-748
O her tangible property 93, 418, 606 23, 868, 000 749- 751
Tot al 101, 946, 774 29, 295,000
I nt erest 16, 201, 720

1. Real property — US$8, 528, 168

(a) Terminal 1, comrunications centre and other buil dings —

US$8, 528, 168 198/

745. The Directorate CGeneral of Civil Aviation (“DGCA") is an independent
agency of the Governnent and is responsible for all aspects of civi
aviation in Kuwait, including the operation of Kuwait International Airport
(the “Airport”). DGCA clains that the Airport’s Term nal One was destroyed
by fire and expl osives and that other buildings, including the

conmuni cations centre and the Airport security buildings, were severely
danmaged or destroyed

746. DGCA seeks conpensation for the replacenment costs for the above
bui | di ngs, estimated as an average cost per square netre, to which a
neasure of depreciation was applied. The Panel finds that adjustnents
shoul d be made for overstatenment, saved expenses and insufficient evidence

747. Term nal One, the comrunications centre and two snaller buil dings,
nanely, the del uge building and the engi ne test building, required
denolition after liberation. DGCA clains the costs incurred under two
contracts for such demolition. The Panel finds that, although one of the
contracts for denmolition was not awarded using conpetitive procurenent
procedures, the costs incurred were reasonable and the absence of such
procedures did not lead to increased costs. However, the Panel finds that
an adj ustnment should be made for insufficient evidence

748. In |light of the above, the Panel recomends conpensation in the
ampunt of US$5, 427, 000 out of the US$8, 528, 168 cl ai ned.
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2. O her tangible property — US$93, 418, 606

Conmmuni cati ons equi pment — US$92, 230, 467

Met eor ol ogi cal equi pmrent — US$1, 188, 139

749. DGCA seeks conpensation for the | oss of conmunications and

net eor ol ogi cal equi pnent, including | ong range radar stations, a receiver
station, a transm ssion station, the control centre, observation stations,
a high frequency receiver, a station used for receiving signals regarding
hum dity, tenmperature and pressure, and a hydrogen generator. O her

equi pnent was damaged. The Panel notes that sone of the equi pment has been
repl aced, but that the specifications of the replacement itenms differed
fromthe items |ost. DGCA based its claimon the estimted cost of
replacing all the equipnent |ost, but was unable to provide details of the
equi pnent yet to be purchased, nor a breakdown or particulars of the
estimated cost. 199/

750. The Panel finds that it is unable precisely to quantify the |osses
sustai ned and that an adjustment should be nmade for insufficient evidence

751. In light of the above, the Panel recomends conpensation in the
amount of US$23, 868, 000 out of the US$93, 418, 606 cl ai ned.
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V. SUMVARY

OF RECOMMENDATI ONS

752. The following is a summary showi ng, for each second instal ment claim
the principal claimanount and the Panel’s recommended award

Tabl e 23. Summary of the principal

cl ai m ambunt and the Panel’s

recommendati on for

each second instalnment claim

Cl ai mant

Principal claim
anmount

(US$)

Recommendati on

(US$)

M ni stry of Finance — Kuwait
Emer gency and Recovery Program

533,472,120

432, 309, 059

Kuwait Institute for Scientific
Resear ch

390, 343, 692

104, 699, 000

M nistry of Public Wrks — Bayan
Pal ace, Amiri Diwan,

Tel ecommuni cati ons Tower, Audit
Bur eau, and MEW MPW Headquarters
construction and repair projects

232,874,040

105, 128, 000

Mnistry of Electricity and Water
— Stores Departnent,

Communi cati ons Systens, Enmergency
El ectrical Departnent, Primary
Subst ati ons, and Water Division

362, 234, 083

215,702, 865

M nistry of Defense — Navy Fast
Attack Craft

483, 440, 514

63, 957, 000

M nistry of Electricity and Water
— Power Pl ants, Underground Cabl es
and Overhead Lines Mintenance
Department, Electrical Network
Projects Construction Departnent,
Shuwai kh Distillation Facilities,
Sal ari es, and Conputer Center

606, 672, 157

321, 455, 000

M nistry of Information — Dar al -
At har al -Islamyya Collection

61, 036, 607

20, 770, 000

M nistry of Public Works — M shref
Nei ghbor hood Center, Kuwai't
University, Od Sief Palace,
Governnent Testing Center,

Comput ers, Stores, Equi pnent,
Furniture, Salaries

79, 446, 364

25, 487, 000

M ni stry of Defense —
Reconstructi on of Naval Base and
Support Facilities

63, 453, 966

39, 946, 000
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Kuwai t University — Tangi bl e
Property Losses and Paynent or
Relief to Qthers 264, 379, 603 123, 816, 000
Mnistry of Ol 7,882,908 2,990, 048
Kuwai t Municipality 196, 459, 271 105, 202, 000
M nistry of Public Wrks —
Bui | di ngs Construction Departnment,
Local Roads Construction
Depart ment, Motorways Depart nent,
Sani tation Departnent, Buildings
and Roads Mai ntenance, and Bubiyan
Bri dge 177, 026, 963 64, 849, 000
M nistry of Health 422,193, 464 196, 223, 000
M ni stry of Pl anning 34,053, 732 13, 699, 000
Envi ronment Protection Counci | 4,136, 255 2,467, 000
M ni stry of Communi cations — Rea
and Tangi bl e Property, Contract
Losses, Paynent or Relief to
O hers 229, 638, 928 123, 915, 000
Public Authority for Applied
Educati on and Trai ni ng 120, 776, 864 66, 519, 326
Public Authority for Agriculture
Affairs and Fi sh Resources 46, 921, 883 19, 654, 576
M nistry of Interior — Buildings,
Coast Cuard, Conmunications
Equi pnent, Criminal Evidence
Equi pnent, Conputer Equi pnment,
Traffic Departnent, Ofice
Furni ture and Equi pnent,
War ehouses, Currency, and
Emergency O fices 154, 518, 335 100, 051, 000
Directorate General of G vi
Avi ation — Terminal 1,
Conmuni cati ons Center and O her
Bui | di ngs, Conmuni cati ons
Equi pnrent and Met eor ol ogi ca
Equi pnent 101, 946, 774 29, 295, 000

Tot a

4,572,908, 523

2,178,134,874
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Geneva, 13 Septenber 2000

(Si gned) L. Yves Fortier, QC
Chai r man
(Si gned) Andr ew Jacovi des

Commi ssi oner

(Si gned) Rei ner Sol |
Commi ssi oner
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Not es

1/ The Panel’s report and recommendations in relation to the first

i nstal ment of the “F3” clainms (the “first instalnment clains”) can be found
in the “Report and reconmendations nade by the Panel of Comm ssioners
concerning the first instalnment of “F3” clains” (S/AC. 26/1999/24) (the
“First “F3” Report”).

2/ A text of which is annexed to decision 10 (S/ AC.26/1992/10).

3/ Being the coalition of States assenbled in response to Iraqg' s invasion
and occupation of Kuwait.

4/ In the “Report and reconmendati ons of the Panel of Conmi ssioners
appointed to review the well blowout control claim(the “WBC Claini)”

(S/ AC. 26/ 1996/ 5/ Annex) (the “WBC Report”), the Panel of Commi ssioners, in
interpreting this phrase, found that any bonbing of oil wells by the Allied
Coalition Forces did not break the chain of causation between Iraq’ s

i nvasi on and occupation of Kuwait and the |osses clainmed in relation to the
damage to those wells (see paragraph 86 of the WBC Report).

5/ See, for exanple, the clains of the Mnistry of Defense considered at
par agraphs 258 to 274 and 374 to 380.

6/ S/ AC. 26/ Dec. 19 (1994).

7/ 1t should be noted that, in a nunmber of cases, the Panel has recomended
adjustnents to the anounts clainmed for other tangible property | osses to
reflect the pilferage that would have occurred even in the absence of
Irag’ s invasion and occupation of Kuwait (see, for exanple, paragraphs 228
and 352). Such pilferage is not a direct loss as a result of lraq's

i nvasi on and occupation of Kuwait.

8/ The Panel requested information fromrelevant claimnts as to the
reconstruction and repair work undertaken since the subm ssion of their
clains and has taken account of the responses received

9/ Including research reports, conputer files, analysis and specinmens
relating to scientific projects, and conputer software

10/ See paragraph 24 of the First “F3” Report (repeated as paragraph 24 of
the annex) and paragraphs 137 to 138 of the First “F3” Report.

11/ UNCC Cl ai m No. 5000038

12/ Mnistry of Electricity and Water and Kuwait Institute for Scientific
Resear ch

13/ See further paragraphs 235, 241, 280 and 286
14/ See further paragraphs 170 to 176 and 240.

15/ See further paragraphs 358 and 359 of the First “F3" Report, at which
the Panel considered a claimfor salaries paid to enployees referable to
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the tine they spent on training. The clainmnt was operated as a conmercia
entity and had hired these enployees to replace those who left Kuwait as a
direct result of Iraq s invasion and occupation of Kuwait and did not
return after |iberation. The Panel found that no conpensati on should be
awar ded because the | oss was subsumed in the clainmant’s | oss of revenue
claim

16/ Wth sonme adjustnments to reflect post-liberation works that constituted
enhancenents or other additional costs that were not a direct result of
Iraq’s invasion and occupation of Kuwait.

17/ The Panel has instructed the secretariat to provide details of its
recommendati ons to those Panels of Conmi ssioners that are reviewing the
contractors’ claimns.

18/ In cases where the claimant intends to enter into a post-liberation
contract in the future, the Panel has calculated its price at such tine as
it would be reasonable, in all the circunstances, to expect it to have been
entered into.

19/ Provided that this amount does not exceed the amount clai nmed.

20/ Kuwait Institute for Scientific Research, see further paragraphs 156 to
164.

21/ See further paragraph 156

22/ See further paragraph 57 of the First “F3" Report (repeated as
par agraph 57 of the annex).

23/ The receivable may be clainmed in part as a | oss of property (such as
the underlying product or information) and/or in part as a |l oss of revenue

24/ This programme is described at paragraph 52
25/ The assunptions were as foll ows:
(a) there would be a protracted siege of Kuwait City;

(b) the fighting in Kuwait City would result in w despread
di sruption of food and water distribution, nedical services and other
essential public services;

(c) there would be a | arge nunber of civilian casualties that could
not be accommbdated in U.S. Arny hospitals; and

(d) the popul ation of Kuwait City would be approxi mately 800, 000 at
i beration and KERP woul d need to provide sufficient food, water, health
suppl i es and ot her goods and services to support that population for three
nont hs.

26/ The Panel notes that certain Consunmed Goods, such as food, that were
not in fact consuned by the end of the energency period, retained no val ue
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27/ That is, that:

(a) the Receiving Agency has deducted the residual value of the
Transferred Goods fromits real and/or other tangi ble property |loss claim
or

(b) the Receiving Agency has deducted the value of its post-
| iberation inventory (which includes the goods received pursuant to KERP)
fromthe value of its pre-invasion inventory; or

(c) if the Receiving Agency received Transferred Goods of greater
val ue, or a longer remaining useful life, than those | ost as a direct
result of lraq s invasion and occupation of Kuwait, an appropriate
adj ustment has been nade in the present claim

28/ The Panel issued Procedural Orders Nos. 6, 45 and 46 in Septerber 1999,
March 2000 and May 2000, respectively, to elicit such support.

29/ See further the explanation of the shorthand expression “incorrect

val uati on of KERP assets” at paragraph 47. Such adjustnments are applied at
par agr aphs 358, 437, 507, 511 and 713. The Panel has not otherw se
identified the Receiving Agencies, as nmany claimnts were such Receiving
Agenci es.

30/ The Panel also finds that those purchases made at prices higher than
the norm were of such urgency that the claimant could not reasonably be
required to wait until prices had returned to normal patterns.

31/ The ampunt referable to the claimof the Kuwait Public Transportation
Co. is US$6, 808,000 and that to the claimof the Kuwait Ports Authority is
US$379, 000.

32/ The only exception was one sub-contract for the transport of some
nobi | e generators by air. The Panel finds that, in light of the fact that
only one type of aeroplane could accommbdate the generators, it was
reasonabl e for the contractor to choose the only sub-contractor that could
provi de that type of aeropl ane

33/ The Farah report at paragraph 477 noted that:

“Virtually all [of KISR s] buildings have been defiled and ni nor
damage inflicted to finishes, as well as to electrical and plunbing
systems ... Fires were set selectively in both the University and the
Kuwait Institute for Scientific Research. Gunfire was intentionally
aimed at the latter’s nmain building, causing sone structural danmage.
Restoring the Institutes’s building will require around 50 per-cent of
repl acenent val ue for burned areas and bl ast-damged areas and 10 per-
cent el sewhere”

34/ Paragraph 3(b) of Governing Council decision 13 (S/AC.26/1992/13)
provi des that “Wen the Conmi ssion |earns, either through information
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provi ded by the claimant or through other neans, and before paying
conpensation fromthe Fund, that a claimnt in categories "C', "D', "E' and
"F" has received conpensation el sewhere for the sanme | oss, the anopunt

al ready received will be deducted fromthe conpensation to be paid fromthe
Fund to that claimant for the same |oss”

35/ The Farah report at paragraph 473 provided that “The entire libraries
of [KISR] and all the nine university faculties, totalling over 300, 000
vol unes and 8,300 periodical titles and a quarter of a mllion technica
reports on mcrofiche, have been renoved, reportedly by truck to Iraq.”
And at paragraph 475 “Overall, there has been a nmass renpval of equi pnent.
The June 1990 book val ue of that belonging to the Kuwait Institute for
Scientific Research was KD 22 nillion, and the University inventory is far
| arger. The renmoval was systematic.”

36/ The Farah report provided at paragraph 473 that “Twenty years of
accurmul ated research data by the Kuwait Institute for Scientific Research
researchers and the University professors have been taken away, burned or
reduced to litter. The nmission’s inspection showed that |ecture notes,
research data and personal technical libraries are m ssing.”

37/ See further endnote 23 of the First “F3” Report (repeated as endnote 23
of the annex). Wth the exception that conpensation will be reconmended
for any portion of the cost of the post-liberation contract referable to
repairing damage that was a direct result of lIraq s invasion and occupation
of Kuwait, subject to verification and val uation

38/ The Panel has therefore not found it necessary to consider whether such
debts woul d have been witten off under international accounting practice

39/ See further paragraphs 51 to 58, 433 and 434 of the First “F3” Report.
40/ The anpunt clainmed is non-materi al

41/ Being Jordani an, Pal estinian, Sudanese and Yemeni enpl oyees.

42/ The anpunt clainmed in respect of incentive bonuses is non-materi al

43/ See further paragraph 45

44/ Including both the enployer’s and the enployees’ contributions.

45/ Wth sonme adjustrments to reflect post-liberation works that constituted
enhancenents or other additional costs that were not a direct result of
Irag’s invasion and occupation of Kuwait.

46/ This is the sanme rationale as that applied by the Panel to clainms by
tenants for repairs performed by them which were properly the
responsibility of the landlord (see paragraph 68 of the First “F3” Report
(repeated as paragraph 68 of the annex)).
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47/ The repairs to the other residences were performed by KERO. The Pane
is satisfied that there is no duplication

48/ Including the hosting of conferences and receptions by the Amr of
Kuwai t .

49/ Applying the Panel’s approach to clainms for the cost of tenporary
repairs and for the cost of renting tenporary prem ses (see paragraphs 72
to 77 of the First “F3” Report (repeated as paragraphs 72 to 77 of the
annex)).

50/ Follow ng the Panel’s approach to the claimof the Cvil Service
Conmi ssion for tenporary furniture (see paragraphs 296 to 297 of the First
“F3” Report).

51/ The tangible property lost fromthe other residences was replaced by
KERO and the Amiri Diwan. The Panel is satisfied that there is no
dupl i cati on.

52/ Part of the anmount clainmed is non-material
53/ Part of the ampunt clainmed is non-material.
54/ The ampunt clainmed is non-nmateri al

55/ Part of the anmpunt clainmed is non-material.

56/ Wth sone adjustnents to reflect post-liberation works that constituted
enhancenents or other additional costs that were not a direct result of
Irag’s invasion and occupation of Kuwait.

57/ Part of the anmount clainmed is non-material.

58/ See further paragraph 63 of the First “F3” Report (repeated as
par agraph 63 of the annex).

59/ Part of the ampunt clainmed is non-material.

60/ Except for one contract in relation to initial site restoration for one
of the projects.

61/ The Panel finds, as nore fully set out at paragraphs 374 to 380, that
| osses resulting fromthe destruction of the facilities at the Base are
direct |osses.

62/ This is the exception to the general findings at paragraphs 15 and 16

63/ The Panel also finds that the same conclusion applies to the works
pl anned for the Istiglal

64/ Part of the ampunt clainmed is non-material.

65/ In relation to the power station that is alleged to have been
destroyed, MEWs claimis only for dismantling and debris renmoval costs and
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the cost of repairs to sone equipnent related to the production of
desal i nated water (see paragraphs 290 to 293).

66/ See the general discussion on depreciation at paragraphs 17 to 19
67/ Part of the anmount clainmed is non-material.

68/ At paragraph 66 of the First “F3” Report (repeated as paragraph 66 of
the annex), the Panel found that danage to buildings that are not to be
rebuilt is conpensable. As the repairs in this claimwere, in fact,
undertaken, the Panel finds that the appropriate neasure of damage is the
costs thereby incurred

69/ Except for some equiprment related to the desalination process which is
cl ai med under “Power plants” considered at paragraphs 275 to 278

70/ The Panel has nmade a notional addition to correct an understatenent
that it found in reviewing this claim

71/ Part of the ampunt clainmed is non-material.

72/ This is an application of the Panel’s finding at paragraphs 74 and 75
of the First “F3" Report (repeated as paragraphs 74 and 75 of the annex)
that conpensation should be provided for the cost of renting tenporary
prem ses whil e danmaged prem ses were repaired

73/ Part of the amount clained is non-naterial.
74/ Except for those items on exhibition outside of Kuwait.

75/ The Panel’s reconmmendati on has taken these itens into account in the
manner set out at paragraph 44.

76/ Molnf was found liable to pay, and has paid, US$60,379,745 to the
private owners of the Collection. This is equal to the sumof the anounts
claimed by Molnf for tangi ble property |osses and for the | osses discussed
at paragraphs 328 to 333

77/ This is because the seller nust incur, anpngst other things, dealer
mar k- up and shi ppi ng and conservati on costs.

78/ As there is no evidence that any attenpt has been, or will be, nmade to
repl ace the | ost pieces.

79/ Except that the valuation was by reference to the seller’s price

80/ The Panel does not reconmend any conpensation in relation to the
retrieval of a small nunber of the pieces which were owned by the private
owners of the Collection, but were not part of the Collection. An

adj ust rent has been made to reflect that portion of the anpunt clainmed that
is referable to the retrieval of such pieces.

81/ At paragraph 24 of the First “F3” Report (repeated as paragraph 24 of
the annex), the Panel found that conpensation should be provided for the
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reasonabl e costs of mitigating the danages resulting fromlraq s invasion
and occupation of Kuwait.

82/ The anpunt clainmed is non-materi al

83/ Wth some adjustnments to reflect post-liberation works that constituted
enhancenents or other additional costs that were not a direct result of
Irag’s invasion and occupation of Kuwait.

84/ The Panel has assessed the unit price by reference to the time at which
it woul d have been reasonable, in all the circunstances, to place the
repl acenent order

85/ The Panel’s reconmendati on has taken some itenms of heavy equiprent,
whi ch were returned pursuant to UNROP, into account in the manner set out
at paragraph 44.

86/ MPW does not claimloss of revenue for the period 2 August 1990 unti
31 May 1991 because it asserts that to do so would be to duplicate its
claimfor relief paid to enpl oyees.

87/ See further paragraphs 51 to 58, 433 and 434 of the First “F3” Report.
88/ Part of the amount clained is non-naterial.
89/ “Base” is defined at paragraph 265

90/ lraq asserted in its response to Procedural Order 1 that various itens
were returned through UNROP, but provided no details of such itenms. The
Panel does not therefore recommend any adjustnment to the amount clainmed in
this regard

91/ MoD notes that the contracts do not cover all repairs, and that some
items were to be repaired or replaced as variations to those contracts.

92/ Sone of the repairs were not conpleted until October 1995

93/ The Farah report at paragraphs 473, 474 and 477 noted that:

“...The entire libraries of ... all the nine university faculties,
totalling over 300,000 volunes and 8,300 periodical titles and a
quarter of a million technical reports on mcrofiche, have been

renoved, reportedly by truck to Iraq. The books, manuscripts and
files of four widely read journals published by the Faculties of Arts
and Law have been plundered or destroyed.

The sophisticated equi pnent used for generating the research data is
al so gone. ... [The losses include] a |large VAX machine fromthe
Central Services of the University ... Smaller mainframes have been
taken fromthe Faculties of Science and Engi neering and conpl ete
speci al i zed teaching | aboratories in psychol ogy, |anguages, conmmerce
and geography are gone. Costly spectroneters, centrifuges and
virtually every other sophisticated machine and i nstrunent have been
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taken fromthe science and engi neering | aboratories, while al
facul ties together have |ost nore than 1,000 personal conputers.
Typewriters were renmoved on a nmssive scale ..

Al'l nodern furniture has been taken from cl assroons, offices and
nmeeting roons. Even non-acadeni c spaces were plundered. The
Uni versity sports stadi um had 20,000 plastic seats renoved.”

94/ The anopunt clainmed is non-materi al
95/ See further paragraph 45

96/ The Panel has nmade an adjustnment which is de nmininis as defined in
par agraph 48 for overstatenent.

97/ The anount clainmed is non-materi al
98/ See further paragraph 138 of the First “F3” Report.
99/ See further paragraph 45

100/ This is a negative anpunt because the Minicipality asserts that it
recei ved vehicles pursuant to KERP of a value in excess of those that it
lost as a direct result of Iraq’ s invasion and occupation of Kuwait.

101/ Part of the anpunt clained is non-material.

102/ The Panel notes that not all of the tenants ceased doi ng business for
the whole of the occupation and energency peri ods.

103/ The Panel finds that the period clainmed is the period that revenue
fromthe slaughterhouses was affected as a direct result of Iraq s invasion
and occupation of Kuwait.

104/ See further paragraphs 51 to 58, 433 and 434 of the First “F3” Report.
105/ Al constituent parts are non-material itens.

106/ The Municipality asserts in its claimthat three of the nine contracts
wer e abandoned after |iberation and clains the amount paid for the work
performed up to Iraq s invasion and occupation of Kuwait in respect of
them However, in its response to Procedural Order 29 issued in Novenber
1999, the Municipality submtted that the work under one of these three
contracts was, in fact, continued by two contracts entered into in late
1991 and 1992, respectively. The Panel accepts this assertion. The
Panel 's recommendation for this contract is, however, linmted to the anmpunt
initially claimed by the Municipality.

107/ A contract for the construction of a funeral parlour on Failaka |sland
was abandoned as a result of the Governnent’s decision to evacuate Fail aka
Island. A contract for the construction of prefabricated buil dings at
Wafra was abandoned because the buil dings were conpletely destroyed and
because of the Municipality's decision not to replace its | ost heavy

equi pment .
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108/ Provided that this amunt does not exceed the anpunt cl ai ned

109/ Wth some adjustnents to reflect post-liberation works that
constituted enhancenents or other additional costs that were not a direct
result of Iraq s invasion and occupati on of Kuwait.

110/ This is the sanme rationale as that applied by the Panel to clainms by
tenants for repairs perforned by them which were properly the
responsibility of the landlord (see paragraph 68 of the First “F3” Report
(repeated as paragraph 68 of the annex)).

111/ Provided that this amunt does not exceed the anpunt cl ai ned

112/ This is the sanme rationale as that applied by the Panel to clainms by
tenants for repairs performed by them which were properly the
responsibility of the landlord (see paragraph 68 of the First “F3” Report
(repeated as paragraph 68 of the annex)).

113/ Wth the exception of a contract for a forestry irrigation project for
whi ch the saved expenses were cal culated for the period 2 August 1990 to 31
May 1991

114/ The Panel finds that there is no duplication of the claimof Kuwait
Muni ci pality consi dered at paragraphs 422 to 424.

115/ The post-liberation contract with the consultant was entered into at
the sane price as the pre-invasion contract.

116/ Al constituent parts are non-material itens.

117/ The Panel notes that the Farah report, at paragraphs 426 and 435,
descri bes sonme of MoH s | osses:

“The inspection by the m ssion showed that there was not a single room
of [the building of the Mnistry, situated on the sea-front] |eft

unt ouched: ceilings had been destroyed, files and docunments had been
strewn on the floors, corridors and staircases. Conputers and
typewriters had been taken away ..

The Infectious Diseases Hospital is a 220-bed facility ... [t]wo of
its wards were hit by bonbs, causing structural danmage and | oss of
equi pnment ”.

118/ The Panel notes that repairs to MoH s property were also carried out
by KERO and is satisfied that such repairs are not clainmed by MH

119/ Part of the anpunt clained is non-naterial.

120/ The Panel notes that certain replacenent nedicines were purchased
pursuant to KERP and is satisfied that they have been accounted for by MH

121/ Part of the anpunt clained is non-material .



S/ AC. 26/ 2001/ 7
Page 156

122/ The Farah report described the |oss of significant quantities of

nmedi cal equi pnent. For exanple, at paragraph 431, it is noted that “There
are six general hospitals in Kuwait ... [T]he extensive and nodern equi pnent
of these hospitals, particularly in the electro-nedical field, was either
renoved fromthe country, or exposed to danage as a result of the |lack of
mai nt enance and skilled personnel to operate it.”

123/ The ampunt clainmed is non-materi al

124/ See further the discussion of the KERP clai mconmenci ng at paragraph
52.

125/ Part of the anpunt clained is non-nmaterial.

126/ The Panel’s recommendati on has taken these itens into account in the
manner set out at paragraph 44.

127/ The Panel notes that certain itens were replaced pursuant to KERP and
is satisfied that they have been accounted for by MH

128/ Part of the anpunt clained is non-material .
129/ The ampunt clainmed is non-materi al
130/ Part of the anpunt clained is non-material.

131/ The Panel finds that the proportion of former enployees who failed to
return after liberation did not vary significantly fromnationality to
nationality.

132/ It should be noted that the cost incurred by the Government in
provi ding medical treatnment in countries other than Kuwait during the
occupation period was clained by the Mnistry of Finance in ClaimNo
5000112 (see paragraphs 188 to 211 of the First “F3” Report).

133/ See further paragraph 45
134/ Part of the anopunt clainmed is non-material.

135/ The Panel notes that certain repairs to MoP's real property were
effected by and clained for by KERO and is satisfied that there is no claim
for such repairs by MP

136/ Part of the anpunt clained is non-material.
137/ The ampunt clainmed is non-materi al
138/ Part of the anpunt clained is non-nmaterial.

139/ The work boats and control boats were used primarily to clean up oi
spills and the surveillance boat was used for nonitoring water pollution

140/ The Panel has taken the work boats into account in the manner set out
at paragraph 44 and in so doing has nade a further adjustnent to the anount
cl ai med.
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141/ The ampunt clainmed is non-materi al
142/ The ampunt clainmed is non-materi al

143/ The Panel is satisfied that there is no duplicate claimfor the
chr omat ogr aph

144/ The ampunt clainmed is non-materi al
145/ Part of the anpunt clained is non-material.

146/ The Panel has found an arithnmetical error in the amounts clainmed in
respect of the South Subahi ya exchange, and has nade a notional addition to
the ampunt clainmed so as to correct that error. The Panel also notes that
repairs to another nmin centre, the Tel ecom Centre (known as the TEC

buil ding), were carried out by KERO and MPW and pursuant to KERP and is
satisfied that there is no claimfor such repairs contained in this claim

147/ The Panel notes that certain repairs to the mcrowave |inks were
carried out pursuant to KERP and is satisfied that MoC has not clainmed for
such repairs

148/ The Panel finds, however, that McoC woul d have undertaken that
conversion at dates earlier than set out in its claimand therefore that
the useful life of certain parts of the network was overstated

149/ MbC s claimincludes the cost of tenporary repairs that were not
i ntended to be permanent, but the Panel notes that such repairs have not in
fact been replaced by pernmanent repairs.

150/ Known as transnul tipl exers.

151/ The Panel has identified an arithmetical error in the amunts
presented and has corrected the error so that the ampunt clained is
correctly stated as US$24, 221,209. Part of the ampunt clained is non-
mat eri al

152/ In a suppl emental submission for this claim filed in March 1999, MC
reduced the anpunt clainmed for other tangi ble property by US$1, 362, 804, so
as to account for property returned by Irag to MoC t hrough UNROP. Having
reviewed the nature of the property returned, the Panel has applied the
reducti on against this loss element. The Panel has nmade an adjustnent to
the amobunt of the UNROP deduction so as to conformthe exchange rate used
by MbC in the reduction calculation to that used in the claimitself.

153/ The Panel has identified an arithnetical error in the amounts
presented and has corrected the error so that the amount clained is
correctly stated as US$612, 947

154/ Sonme itens were replaced pursuant to KERP and the Panel is satisfied
that such itenms are not clainmed by MC
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155/ The Panel notes that MbC s |ost vehicles were in part replaced
pursuant to KERP and are in part claimed in MoC s cl ai m nunmber 5000045

156/ Al constituent parts are non-nmaterial itens.

157/ The Panel considered the response to Procedural Order 30 issued in
Novenber 1999 in naking this finding

158/ Provided that this amount does not exceed the amunt clai nmed.
159/ See further paragraph 45

160/ See further paragraphs 17 to 19

161/ The anount clainmed is non-materi al

162/ Part of the anmpunt clainmed is non-materi al

163/ Al constituent parts are non-material itens.

164/ PAAET has shown that the failure of the majority of the enployees to
return was due to lraq s invasion and occupation of Kuwait and, therefore,
that the reasonable costs of |ocating and attracti ng new enpl oyees to

repl ace these enployees was a direct loss. The remining enpl oyees who
failed to return were of Jordani an, Pal estinian, Yeneni or Sudanese origin.
Havi ng considered all the evidence and informati on avail able, the Panel has
concluded that there is insufficient evidence to denpbnstrate that the
failure of these enployees to return to Kuwait was a direct result of
Iraq’s invasion and occupation of Kuwait. The Panel therefore does not
reconmend any conpensation for the anounts claimed for |ocating and
attracting their replacenments.

165/ The course, which was given in the sunmer of 1992, covered the studies
for the academ c year 1991/92 because that academ c year had been spent
studying the material fromthe | ost 1990/91 acadenic year

166/ See further paragraphs 51 to 58, 433 and 434 of the First “F3” Report.

167/ The Panel finds that there is insufficient evidence to show that the
fall in this revenue to zero for the year ended 30 June 1993 was a direct
result of lraq s invasion and occupation of Kuwait.

168/ The ampunt clainmed is non-materi al
169/ See further paragraph 45
170/ The ampunt clainmed is non-materi al

171/ In its response to Procedural Order 1, Iraq asserted that the

enpl oyees could have returned to Kuwait using the return conponent of
tickets issued to them by the Governnent as part of the enployees’ hone

| eave entitlenents under their enploynent contracts. Iraq did not provide
any support for this assertion and, in addition, the Panel notes that it
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woul d be unlikely that any tickets issued before 2 August 1990 woul d stil
have been valid at the end of the emergency period

172/ Part of the anpunt clained is non-nmaterial.
173/ Part of the anpunt clained is non-material .

174/ The Panel finds that the saved expenses exceed the anount clained for
the Zoo aninmals but not for the Arabian horses.

175/ The anopunt clainmed is non-materi al

176/ Part of the ambunt clainmed is non-materi al

177/ Part of the amount clained is non-materi al

178/ The anpunt clainmed is non-materi al

179/ See further paragraph 45

180/ Part of the anmpunt clainmed is non-materi al

181/ See further paragraphs 51 to 58, 433 and 434 of the First “F3” Report.
182/ The anpunt clainmed is non-materi al

183/ Part of the anmount clainmed is non-material.

184/ The Panel notes that certain repairs to Ml’'s buildings were carried
out inthe first year following |iberation by KERO and is satisfied that
Mol has not clainmed for such repairs

185/ Part of the anpunt clained is non-material.

186/ The Panel’s reconmendati on has taken 13 of these boats, which were
returned pursuant to UNROP, into account in the nanner set out at paragraph
44,

187/ See further the discussion of the KERP claimconmenci ng at paragraph
52.

188/ Part of the anpunt clained is non-nmaterial.

189/ The Panel notes that certain equi pnent was replaced pursuant to KERP
and is satisfied that Mol has not clainmed for such equi prnent.

190/ Part of the anpunt clained is non-material.

191/ The Panel notes that certain conputer equipnent was purchased for Mol
pursuant to KERP and is satisfied that Ml has not clained for such
comput er equi prent .

192/ The ampunt cl ained for the purchase of this mainframe conputer falls
bel ow the | evel of materiality adopted by the Panel

193/ The Panel notes that certain equi pment was purchased for Ml pursuant
to KERP and is satisfied that Ml has not clained for such equi pnment.
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194/ Part of the anpunt clained is non-nmaterial.

195/ The Panel notes that certain equi pment was replaced pursuant to KERP
and is satisfied that Mol has not clainmed for such equi prnent.

196/ In its original claimfiled in 1994, Myl valued its |oss on the basis
of its cash balance as of 30 June 1990, but | ater stated that its claim
shoul d be neasured by reference to the estimated bal ance as at 31 July 1990
(thereby decreasing the amount stated to have been lost). The Panel has
taken at its starting point such | ower val ue

197/ Part of the anpunt clainmed is non-materi al
198/ Part of the anpunt clained is non-nmaterial.

199/ The Panel notes that certain repairs and replacenents were carried out
by KERO and pursuant to KERP and is satisfied that they are not clainmed by
DGCA.
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Annex

RE- STATEMENT OF SECTIONS II, |11, 1V AND V OF THE FI RST
“F3” REPORT ( SEE PARAGRAPH 7 OF THI S REPORT)

1. PROCEDURAL HI STORY

A. The nature and purpose of the proceedings

6. In undertaking its review of the first instalnment clainms, the Panel has
borne in m nd:

(a) the status and functions of the Conmm ssion;

(b) its clainms review processes, which are docunentary rather than
oral, and inquisitorial rather than adversarial; and

(c) the Panel’s function to provide an el ement of due process in the
review of clains filed with the Comm ssion

7. The Panel has, |ike other panels, carried out a thorough and detailed

factual and | egal review of these clainms, perform ng the investigative role
i ncurbent on the panels in the clainms review process.

B. The procedural history of the clains

8. Prior to the formal submission of the first instalment clainms to the
Panel, the secretariat of the Comr ssion (the “secretariat”) perforned a
detailed review of these clains and determ ned, in accordance with articles 14
and 15 of the Rules, that each of the clains conplied with the formal and
procedural requirements of the Comm ssion. The review al so denpnstrated that
the conpl ex and technical nature of a nunber of the elements in the clains
woul d require the Panel to make use of independent |oss adjusters and
accountants as expert consultants (“expert consultants”). These were selected
in August 1998. The expert consultants have worked closely with the Panel
preparing for the Panel’s consideration reports covering the verification and
val uation issues raised by the clains.

9. Pursuant to article 32 of the Rules, the Panel was provided with claim
summari es recording the significant |egal and factual issues identified in the
clainms as well as other information, such as |legal briefing notes and reports
produced by observers shortly after the liberation of Kuwait, to assist the
Panel in its review of the cl ains.
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10. The review of each claimby the Panel identified in many cases a need
for further information and evidence. Each of the claimnts was given the
opportunity to provide the Panel with such further information and evi dence

11. The Executive Secretary of the Conmission submitted a report 3/ dated 8
July 1998 to the Governing Council in accordance with article 16 of the Rules,
whi ch set out the first instal ment clains and di scussed the main factual and

| egal issues relating to them A nunber of governments, including the
Governnent of Kuwait and the Government of the Republic of Iraq, submitted
additional information and views on the issues raised in response to that
report.

12. G ven the nature of the clains, the Panel determ ned that due process
woul d require the provision to Iraq of copies of all of the claimfiles
subnmitted by claimants. These were forwarded to Iraq pursuant to Procedura
Order 1 issued in respect of each claimon 14 Septenber 1998.

13. Irag submitted a response to each of the first instalnent clains. Each
response included a statenent of its position regarding the Conm ssion’s
procedures and operation and raised specific issues of law, verification,

val uation or fact. The Panel has duly considered these responses and has

i nvestigated those issues of fact acconpani ed by sufficient information to
make investigation possible. Details of the responses so investigated, and
the Panel’s findings in respect of them are set out in the consideration of
each of the clains bel ow

14. Inits responses to the clains, Irag al so requested the Panel to hold
oral hearings into each claimat which Iraq would be permtted to attend and
make subm ssions. Iraq has nade simlar requests in relation to the

Conmi ssion’s review of other clainms. The Panel has considered carefully

whet her such hearings are required for the processing of the clains and their
proper review by the Panel. The Panel concludes, in common with other panels,
that the subm ssions and docunments made available to it and the additiona
information obtained by it have permitted a thorough and fair determ nation
and eval uati on of each of the claims. Consequently, the Panel finds that it
is not necessary to hold oral hearings.

15. At the direction of the Panel, technical m ssions were sent to Kuwait
and to Wnchester, Virginia, in the United States of Anmerica, 4/ to
investigate certain factual and valuation issues and to carry out on-site

i nspections. Six such missions took place between August 1998 and June 1999.
In June 1999, one of the Panel nenbers, Conmi ssioner Jacovides, participated
in one such nission to Kuwait. The mssions to Kuwait also included neetings
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wi th PAAC and the Governnent of Kuwait’'s advisers, interviews with certain
clai mant witnesses, inspection of docunents and visits to sites of physical
damage and reconstruction. The findings of each mssion are set out in the

rel evant sections of this report. The Panel has al so revi ewed vi deot ape
evi dence submitted by the Governnent of Kuwait.

1. THE LEGAL FRAMEWORK

A. Applicable | aw

16. The | aw generally to be applied by the Panel is found in article 31 of
the Rules. This provides that the Panel shall apply:

“Security Council resolution 687 (1991) and other rel evant Security
Council resolutions, the criteria established by the Governing Counci
for particular categories of clainms, and any pertinent decisions of the
Governing Council. In addition, where necessary, Comn ssioners shal
apply other relevant rules of international |aw

17. The principal substantive rule applied by the Panel is paragraph 16 of
Security Council resolution 687 (1991). In this, the Security Counci

declared Iraq to be liable under international law “for any direct |oss,
damage, including environmental danmage and the depletion of natural resources,

or injury to foreign Governnents, nationals and corporations, as a result of
Iraq’s unlawful invasion and occupation of Kuwait”.

18. The Panel has taken note of certain findings contained in the reports of
ot her panel s of Conmmi ssioners, which have been approved by the Governing
Council, regarding the interpretation of relevant Security Council and

Governing Council resolutions and decisions, as well as the reports of the
Executive Secretary issued pursuant to article 16 of the Rules and the

responses to them

B. The directness requirenent

19. The Panel construes the requirenents of paragraph 16 of Security Counci
resolution 687 (1991) as nmeaning that all |oss or danage directly caused by
Iraqg’s invasion and occupation of Kuwait is in principle conmpensabl e and,
correspondi ngly, that any |oss or damage not so caused is not conpensabl e.

20. The Panel has al so taken into account the Governing Council’s guidance
on the interpretation of these requirenents, notably as set out in decisions 7
5/ and 15. 6/
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21. Par agr aph 34 of decision 7 provides as follows:

“These paynents are available with respect to any direct |oss, damage,
or injury to Governnments or international organizations as a result of
Irag's unlawful invasion and occupation of Kuwait. This will include

any | oss suffered as a result of:

(a) Mlitary operations or threat of military action by either side
during the period 2 August 1990 to 2 March 1991;

(b) Departure of persons fromor their inability to leave lIraq or

Kuwait (or a decision not to return) during that period;
(c) Actions by officials, enployees or agents of the Governnent of
Irag or its controlled entities during that period in connection with

the invasion or occupation

(d) The breakdown of civil order in Kuwait or lraq during that period;

or
(e) Host age-taking or other illegal detention”.

22. Paragraph 6 of decision 15 confirns that there “will be other situations

where evidence can be produced showing clains are for direct |oss, damage or

injury as a result of Iraq’ s unlawful invasion and occupation of Kuwait”, in

relation to which claimants will have to prove that a loss is “direct”.

Par agraph 3 of decision 15 enphasises that for any alleged | oss or danage to

be conpensable, the “causal |ink nust be direct”.

23. The Panel finds that there is anple authority in international |aw,

including the reports of other panels, 7/ to support the view that a “direct
|l oss” in these circunstances is one which, as a matter of objective
assessnent, woul d have been expected as a normal and natural consequence of
Irag’s invasion and occupation of Kuwait. This is the test of causation that
the Panel has applied to these clains.
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C. Mtigation
24, In assessing the first instalment clains, the Panel has borne in mind

the duty of the injured party to take all reasonable neasures to avoid,
dimnish or mtigate the danage resulting fromlraq' s invasion and occupation
of Kuwait, 8/ and finds that the reasonable costs of so doing are thensel ves

conpensabl e.

I'V. CONSI DERATI ON OF COMMON LEGAL | SSUES

A Appr oach

25. Many of the legal issues raised in the first instalnent clains arise
more than once. The Panel therefore finds it appropriate to report first on
i ssues common to several claims and then, in the |ight of these comon

consi derations, to exam ne and report on each claimindividually. The Pane
now turns to such comon | egal issues.

B. Property | osses

26. As to property |osses, the Panel notes that in the first instal ment
clains there are 10 clains totalling US$494, 622,998 for |loss of real property
and there are 16 clains totalling US$93, 667,608 for |oss of tangible property.

27. Sone claimants assert that their prem ses were occupied by lraq. All
claimants provide evidence of | oss, danage or destruction by way of w tness
statenents, danmage assessnent reports and/or photographs or videotapes.
Under st andabl y, much of this evidence dates not fromthe occupati on period
itself, but rather fromthe period after |iberation, when Mnistry or other
Government of Kuwait personnel were able to re-enter the prem ses of the
various Mnistries or other Government entities, as the case may be.

28. The Panel has al so taken into consideration the Farah report, 9/ which
sets out in detail 10/ the |level of damage and destruction found after
l'iberation. The report noted that the danmage, while generally nminor froma
structural point of view included significant damage to walls and
installations. It also noted wi despread vandalism and | ooting of equi prment
and furni shings.

29. The Panel is accordingly satisfied that the evidence submtted in
support of the clainms for property losses is sufficient to denonstrate that
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the losses were direct, falling within the provisions of paragraph 34 of
decision 7 11/ and those of paragraph 13 of decision 9. 12/

30. Accordi ngly, the Panel recommends conpensation for such | osses, subject
to their verification and valuation carried out in the manner described in
paragraphs 109 to 115 below. 1In relation to clainms for vehicles, the Pane
reviewed a notor vehicle valuation table submtted by the Governnent of Kuwait
that lists the value of a wide range of notor vehicles in Kuwait as at 1
August 1990. After independent inquiries were made by the expert consultants
as to the accuracy of this table, the Panel, in common with other panels
accepted it. 13/

C Reli ef paid to enpl oyees

31. At the outset it is necessary to nmake it clear that the discussion in
this section, and the anpunts examned in it, relate not only to the first

i nstal nent clainms, which are the principal subject of this report, but also to
the other “F3” clainms. This explains the large size of the totals involved.

32. Thirty-six of the sixty-two “F3” clai mants seek conpensation for relief
paynments made to the Kuwaiti and Gulf Cooperation Council (“GCC’) enpl oyees of
t he Governnent of Kuwait. The paynents anmpbunted to the sal aries the enpl oyees
woul d have earned, but did not receive, in respect of the occupation and
energency periods. Each such clai mant seeks conpensation in respect of its
own enpl oyees. These enpl oyees, sone of whom remained in Kuwait during the
occupation and energency periods and some of whomleft after Iraq s invasion
and occupation of Kuwait, did not receive their regular salaries during those
peri ods. The Governnment made the relief paynments in a series of |unp-sum
payments comrencing after |iberation, and clains the amounts so paid. The
total anount of the conpensation sought for these paynents in all the “F3”
clains is US$2.03 billion and the nunber of enployees in respect of whom such
clainms are nmade is around 100, 000.

33. The facts surroundi ng each of these clains are sufficiently simlar for
the Panel to consider themtogether. The ampunts clainmed constitute a not

i nsignificant percentage of the total conpensation sought by the Governnent of
Kuwait. The Panel has therefore found it appropriate to set out its
consideration of these clains in detail

34. The CGovernnent suppl emented each of these clainms by submitting in May
1998 additional information that included the follow ng background:
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“I'n 1991, Kuwait’'s Council of Mnisters directed, in partial relief for
the major | osses suffered as a result of Iraqg’ s invasion and occupation
that Governnment organi zati ons should pay the salaries that their Kuwait

and GCC enpl oyees woul d have earned during the seven-nobnth occupation

period ... and three-nonth recovery period”.
35. Par agraph 36 of decision 7 provides in part as follows:
“[Playments are ... available to reinmburse paynents made or reli ef

provi ded by Governments or international organizations to others - for
exanpl e to nationals, residents or enployees or to others pursuant to
contractual obligations - for |osses covered by any of the criteria
adopt ed by the Council”.

36. The Panel finds, on the basis of the considerabl e evidence now made
available to it, that the paynments for which the clai mants seek conpensation
were nade to conpensate for the loss of the enployees’ financial support
during the occupation and energency periods. Such paynents constitute
paynments made or relief provided to others within the neaning of paragraph 36
of decision 7 and are thus in principle conpensabl e.

37. I n assessing the amobunt of conpensation to be paid, the Panel has borne
in mnd the nunmber of enpl oyees concerned and the inpossibility of calculating
the actual entitlenent of each individual. It has therefore proceeded on the

basi s of calculating the conpensation payable in respect of the enpl oyees by
way of an average individual entitlement (the “entitlement”), using

i nformati on provided by the claimnts and the Government so as to ensure that
the entitlenent is as representative as possible.

38. The two main factors deternmining the entitlement are the length of the
period for which paynment of conmpensation is justified and the anmount of salary
whi ch woul d have been received by each individual during that period, |ess
appropri ate deductions as explained in paragraphs 41 to 48 bel ow.

39. Wth respect to the first factor, the Panel finds that conpensation
shoul d be awarded based on the period that the enpl oyees were reasonably
unable to work. Recalling that the positions of the enpl oyees were suspended,
not term nated, the Panel concludes that it was usually not possible for the
enpl oyees to resune their positions until the end of the energency period.
The enpl oyees were thus reasonably unable to work during both the (seven-
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nmont h) occupati on period and the (three-nonth) energency period, a total of
ten nonths.

40. Wth respect to the second factor, the first step undertaken by the
Panel is to conpare the nmonthly amounts ordinarily received by way of salary

by the enployees and the anmounts actually paid retrospectively. 14/

41. The Panel notes that the Government of Kuwait operates a social security
system whi ch confers pensions and sinilar benefits on enpl oyees, and which is
funded by contributions from enployers and enpl oyees (the “Social Security
Fund”). These contributions are calcul ated as a percentage of salary and the
contributions of the enployees, being five per cent of gross salary, are
deducted at source fromthe salaries paid to them As part of the first step
descri bed above, the Panel requested the Government to confirm whether the
anounts paid to the enpl oyees and clainmed as relief took into account the

enpl oyees' contributi ons where necessary and whether there had been any | oss
of benefits to the enpl oyees. The Governnment responded that there had been no
| oss of benefits, and that some but not all claimnts had accounted for the
contributions by paying to the enployees only their gross salary less the five
per cent deduction. The Panel has taken the Governnent's response into
consideration and reviewed it in |ight of the evidence provided in support of
each claim The Panel has found that suitable account has been taken in a
nunber of claims. The Panel has therefore determi ned that an adj ustnent
shoul d be nmade to the anpunts clainmed in cases in which the Panel is not
satisfied that the social security contributions have been adequately
accounted for.

42, In order to ensure that the entitlement accounts for the enployees’ true
| osses, as a second step the Panel considers and brings into account the

enpl oyees’ entire financial receipts (including the benefits received from
relief progranmes) and expenditures over the conpensabl e period. Furthernore,
the Panel has applied the general principle that any incidental benefit or
gain on the part of a victimshould be offset against his or her losses. In
ot her words, “saved” expenses, that is, expenses that the enpl oyees would
ordinarily have incurred if Iraq s invasion and occupation of Kuwait had not
taken place, but did not in fact incur during the period for which
conpensation is recomended, fall to be deducted fromthe entitlenent.

43. In order to ascertain what other relief paynments were nmade and what
expenses the enpl oyees might have “saved” during the period, the Panel issued
Procedural Order 15 in respect of all relevant first instal nent clains,

seeking information in this connection. A conprehensive response was
received, which provided a nodel of the average Governnment enpl oyee covering
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the anmpbunt and nature of his or her inconme and expenditure and the benefits
obtai ned by himor her through policies inplenmented by the Government of
Kuwai t during the period.

44, This response showed that the pre-invasion |evels of consunption in
Kuwait were very high, exceeding on average the average CGovernnent enpl oyee’s
monthly salary. 15/ It also described a w de-ranging programme of relief
payments. 16/ The Panel has taken this information into account. 17/

45, The Governnment submitted that only a few enployees who |l eft Kuwait coul d
demonstrate that their costs outside Kuwait exceeded the relief received and
that these enpl oyees have nmade individual clains before the Commi ssion. Wth
regard to those who did not | eave Kuwait, the Panel assumes that any |osses in
respect of additional costs incurred could simlarly have been the subject of
clainms before the Comm ssion. Accordingly, the Panel assunmes that additiona
living expenses and the relief paid in respect of them need not be taken into
account when cal cul ating the enpl oyees’ true | osses.

46. In the light of the above considerations, the Panel finds that
deductions for “conpensation received el sewhere for the sane | oss” should be
made in respect of the free food and utility services provided in Kuwait over
the period above. 18/

47. The Panel further finds, fromthe nodel provided by the Governnment of
Kuwait, that the enpl oyees who were outside Kuwait during the period did

i ndeed “save” certain expenses in Kuwait. 19/ That is, they did not incur a
proportion of ordinary and anticipated |iving expenses over the period

48. On the basis of the matters noted in paragraphs 46 and 47 above, the
Panel reconmends a deduction of 60 per cent fromthe amounts clained. That
is, the Panel recommends a total award of 40 per cent of the relief paid to
enpl oyees and clained in each of the relevant “F3” clains, subject to
verification of the anpunts clained and the Panel’s assessnment of the evidence
presented. 20/ Accordingly, the Panel recommends an award to each respective
claimant cal culated in this manner

D. Loss of revenue

49, A nunber of the Governnent of Kuwait’s clains seek conpensation for the
| oss of revenue that woul d have been earned by the rel evant claimnt during
the occupation, enmergency and subsequent periods. The facts and circunstances
of each claimvary according to the nature of the revenue-generating activity,
but the basic question of the conpensability of the Governnent’s | oss of
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revenue is relevant to all such clains, and the Panel has therefore considered
the question as a conmon |egal issue.

50. The Panel has considered whether | osses of the Governnment of Kuwait's
revenues are conpensable in accordance with paragraphs 1 to 4 of Governing
Counci| decision 9. 21/ These paragraphs state that the propositions and
concl usi ons contai ned therein “shall apply to conpensation for the |oss of
earnings or profits and other business |osses covered by Security Counci
resolution 687 (1991)” and, after noting the liability of Irag for direct

| osses, continue that “[u]ltimately it will be up to the comm ssioners to
identify the applicable principles and apply themto the circunstances of
particul ar cases”.

51. The Panel is satisfied that Iraqg’s invasion and occupation of Kuwait |ed
to the interruptions in Governnent services conplained of, but that, by reason
of the diversity of econom c factors bearing upon each case, the determ nation
of any revenue | osses suffered has to be nmade separately for each claim

52. The Panel wi Il discuss in section VI below, in connection with the first
i nstal ment cl ai ns, whether individual revenue | osses are conpensable and, if
so, the measure of conpensation and the tinme period in respect of which
conpensation should be paid. The Panel finds that the time period is that
during which the revenue was affected as a direct result of Iraqg’ s invasion
and occupation of Kuwait. The Panel has considered such tinme periods by
reference to historical revenue trends and notes that the periods may in sone
cases extend to several years.

53. The Panel appreciates that acceptance of a | oss of revenue as a
conpensabl e cl ai m assunes that the revenue-generating activity would have
continued at the same general level if Iraq s invasion and occupation of
Kuwai t had not occurred. It is, of course, true that all revenue collection
depends upon sone activity by a third party, e.g., a licensee seeking a
licence for which he or she nust pay. But the fact that the collection of
such revenue is predicated upon the action of a third person cannot be seen as
breaki ng the chain of causation between Iraqg’'s invasion and occupation of
Kuwait, on the one hand, and the particular |oss of revenue, on the other.
This is because the third party’s action belongs to a class of conduct the
continuation of which in periods of normality can reasonably be expected.
Losses of revenue arising fromthe fact that fines or other penalties were not
generated during the occupati on and enmergency periods are also to be treated
in the same manner as other clains for | oss of revenue and are to be val ued
accordi ngly.
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54. In order to have a basis for assessing the extent and nature of revenue
that could have been expected to be earned and that which was in fact earned,
and to assist it in the consideration of the individual |osses of revenue
descri bed bel ow, the Panel issued Procedural Order 4 to obtain information as
to revenue earned by relevant claimants in the period from1 July 1985 to 30
June 1995. The information thus provided has been taken into consideration by
the Panel in reaching the recommendations in section VI bel ow

55. In cal culating revenue | osses, the Panel has again applied the genera
principle that any incidental benefit or gain on the part of a victimshould
be of fset against his or her |osses.

56. This principle involves two considerations: first, that any expenditure
whi ch woul d have been incurred in the generation of the revenue | ost, but

whi ch has not been so incurred, should be brought into account to reduce the
claimed | oss; 22/ second, where the Panel has identified extraordi nary or

i ncreased revenues flowing fromlraq' s invasion and occupation of Kuwait, such
revenues shoul d be accounted for in |like manner. The Panel has therefore
taken any such extraordi nary incone into account in connection with the |oss
of revenue cl ai ns.

57. The Panel has al so taken account of ampunts going to generate revenue in
one Mnistry or Government entity that would have been paid by another. This
i s because any such | oss of revenue by one Governnent entity is an expense
saved by the entity that would otherw se have paid it.

58. The Panel notes that the revenue of the Government of Kuwait may have
been affected by changes in the popul ation conposition of Kuwait after

i beration and has considered the inpact of such changes where necessary.

E. Contract interruption | osses

59. The CGovernment of Kuwait has presented a number of clainms for
conmpensation for |osses sustained due to the interruption of contracts that
were in existence on 2 August 1990 23/ and which had been concl uded between a
Governnent entity and third-party contractors, generally for the construction
of a building or facility. The work was usually under way at the tine of the
i nvasi on of Kuwait. In nost cases, the relevant Governnent entity asserts
that the contractor refused to conplete the remaining contract work wi thout
extra paynent to cover the costs of site restoration, increases in the cost of
materials and other cost increases in the post-liberation period. The
claimants usually negotiated a revised price with the contractors.
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60. “Contract interruption |osses” therefore enconpass clains for increased
costs under re-negotiated contracts, reflecting in certain cases additiona
work, such as site restoration. |In considering these |osses, the Panel, like

the “F1” panel, 24/ has noted the obligation on each claimnt, arising from
article 35(1) of the Rules, to denpnstrate that a particular loss is eligible
for conpensation. |In the context of contract interruption |osses, therefore,
the clai mants must denonstrate that the price increases were a direct result
of Iraq’s invasion and occupati on of Kuwait.

61. Recal ling the obligation upon the claimants under article 35(3) of the
Rul es to submit sufficient evidence to prove their |osses, the Panel sought
information as to the conditions pertaining in the construction and buil di ng

i ndustry both before and after the occupation period, including information as
to the nunber and nationality of construction workers in both periods. The
Panel has considered such information in arriving at its reconmendati ons on
the first instalnent clains set out bel ow

62. The Panel finds that, followi ng the liberation of Kuwait, there was a
general increase in the price of goods and services in Kuwait and that such
increase was the result of many factors, the precise effect of which it is

i mpossi ble to identify.

63. In relation to only three causes of increases in price has the Pane
been able to determ ne that the causal link was “direct”. These are price
rises shown to be linked specifically to

(a) site restoration costs (including those related to the replacenent
of materials and equi prent taken during Iraq’ s invasion and occupati on of Kuwait
and whi ch were needed for the resunption of construction contracts);

(b) addi tional transportation costs (including double-handling costs);
and

(c) addi tional insurance costs. 25/

64. The Panel has determ ned that price increases caused by these factors
are conpensable. As regards other causes of price increases, the Panel was
unable to conclude that they were a direct result of Iraq s invasion and
occupation of Kuwait.
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F. Bui | di ngs not intended to be rebuilt
65. The Government has presented a number of clains for conpensation for
damage to buil dings, usually schools or nosques, which will not be rebuilt

principally because of their |ocation near the border between Kuwait and Iragq
or on Failaka Island. The claimis usually nade for the estimted cost of
reconstructing the building.

66. The Panel finds that the damage to such buildings is, in principle,
conpensable. In particular, the Panel finds that Iraq is |iable for damage
caused by it, even if the Government of Kuwait decides not to rebuild or
repair the danage. However, the Panel has awarded as compensation the cost of
reconstruction only in cases in which it is satisfied that the rel evant
bui l di ng was incapable of repair. |In other cases, only the cost of repair is
awarded. |In appropriate cases, the Panel has made adjustnents for such itens
as depreciation, wear and tear, and reduced nmintenance expenses arising from
not having to maintain the building in the future. The conpensation is
measured by the cost at such time as it would be reasonable, in the ordinary
course of events, to expect reconstruction or repair to have taken pl ace.

G Danmage to | eased preni ses

67. The CGovernment of Kuwait has presented a nunber of clainms for the cost
of repairing damage to prenises which it occupied as tenant at the time of
Iraqg’s invasion and occupation of Kuwait.

68. The Panel has noted that, in comon with a nunber of |egal systenms, such
repairs may legally have been the responsibility of the | andlord pursuant to
the | ease and/or Kuwaiti law. To require the landlord to undertake the
repairs and subsequently claimthe cost fromthe Commission or (if the

landl ord was unwilling or unable to undertake the repairs) to require the
Governnment of Kuwait to undertake the repairs and reclaimthe cost fromthe

I andl ord and not the Conmm ssion would, in the circunstances of lraq’ s invasion
and occupation of Kuwait and the wi despread damage to the Government’s
facilities, be too technical and rigid an approach. The Panel finds that
where prem ses |leased to the Governnment were damaged as a result of Ilraq's

i nvasi on and occupation of Kuwait, the cost of the repairs should be awarded
to the person who paid for them provided that the other party to the | ease
has not been awarded conpensation for the same | oss.

69. In order to ensure that the Conm ssion recomrends paynent only once for
repairs to each of the damaged buil dings in question, the Panel instructed the
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secretariat to examne the clainms of the relevant |andlords and advise the
Panel of any duplication of clainms in respect of the repairs. An award has
been made by the Panel only where no duplicate claimhas been awarded by the

Conmmi ssi on.

H. Contractual provisions allowi ng penalties for |late conpletion or other
breaches of contract

70. The CGovernment of Kuwait has presented a number of clainms for
conpensation for the full price of contracts for repair or reconstruction nmade
after the end of the occupation period, although there were provisions wthin
such contracts for a reduction in the contract sumfor |ate conpletion or

ot her breaches. Although it is at tinmes apparent that a situati on may have
existed giving rise to the right to use such provisions, in nost instances
there is no evidence of advantage havi ng been taken thereof.

71. The Panel has considered the effect of such provisions, and of whether
or not they were invoked, on the extent of conpensation payable. The Pane

notes the obligation on each claimnt to obtain a reasonable price for

remedi al works. Having regard to this obligation, and as part of the overal
determ nati on of the reasonable cost of the repair or reconstruction, the

Panel finds that where the evidence shows that a reduction in the contract sum
could have been insisted on, a reduction in the claimto that extent is

war r ant ed.

Tenporary repairs followed by nore pernanent repairs

72. The CGovernment of Kuwait has presented a nunber of clainms for the cost
of urgent work undertaken to effect tenporary repairs (for exanple, the claim
inrelation to the Kuwait Enmergency Reconstruction O fice). The cost of
subsequent and nore permanent repair has al so been clainmed in many cases,
sonmetimes found in the sane claimas the tenporary repairs and sonetinmes in a
different claim

73. The Panel has considered whether and to what extent the assessnent of

| oss should take into account the cost of such tenporary repairs. Many of the
Governnent’s facilities and services suffered a consi derabl e ambunt of damage
as a result of Iraq s invasion and occupation of Kuwait. In many cases, and
particularly in the i medi ate post-liberation period, it was essential rapidly
to restore these facilities and services to at |east a mni mum operating
capacity. In other cases, tenporary repairs prevented greater danmmge being
caused to the Government’'s facilities and services and thus helped to mitigate
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future damage. The Panel therefore considers that it was reasonable for the
Governnent to address required enmergency repairs as priorities and then to
undertake permanent repairs at a later tinme. The Panel finds that the cost of
tenporary repairs which were reasonably necessary in the circunmstances is
conpensabl e and has proceeded on this basis.

J. Tenporary preni ses

74. The CGovernment of Kuwait has presented a nunber of clainms for the cost
of renting residential or business premises in Kuwait during periods in which
the construction of new premi ses or the repair of existing prem ses was

del ayed as a result of Iraq’'s invasion and occupation of Kuwait. The claim
for conpensation is for the cost of renting alternative prem ses for varying
periods follow ng |iberation.

75. The Panel determ nes that in principle such costs should be awarded for
a reasonable period following liberation. |In each specific case,

consi deration has been given to the nature of the damage and to the tine
normal ly likely to be necessary to effect site restoration, repairs or to
conpl ete construction. Associated with the latter question is that of the
attribution of the cause for the relevant delay. |In this regard, the Panel
finds that the principles set out in paragraph 63 above are pertinent.

76. The Panel simlarly finds that the costs of providing tenporary housing
to enpl oyees who, before the invasion, were provided with accommpdati on by a
M nistry, is conpensable to the sane extent as the costs of tenporary

prem ses.

77. The Panel has sought to ascertain the reasons for the delay in the
construction of new buil dings and has scrutinised the evidence to identify
both the original contractual date for conpletion of the new prem ses and the
date for conpletion under the resunmed contract. |t has done so to ensure that
del ays arising other than fromlraq s invasion and occupati on of Kuwait,

i ncl udi ng pre-invasion delays, are not considered in the ascertai nment of the
| oss.

K. Tenporary headquarters outside Kuwait

78. The Governnent of Kuwait has presented a nunmber of clainms for the
expenses of operating offices outside Kuwait during the occupation and
energency periods and for some short period thereafter.
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79. The Panel recalls that as a result of Iraqg’ s invasion and occupation of
Kuwai t, many of the Governnment’s usual operations in Kuwait could not continue
there. The Governnent was therefore obliged to conduct its operations

el sewhere. Further, in sonme situations, the operation of offices outside
Kuwait prevented greater dammge being caused to the Governnent and to the
people remaining in Kuwait. The Panel thus finds that the cost of operating
of fices outside Kuwait is conpensable where the decision to establish such
operations was reasonable in the circunstances. In each such claim however
the Panel has been careful to ensure that only reasonable costs are all owed
and it has deducted expenses that would ordinarily have been incurred in
Kuwait if lraq s invasion and occupation of Kuwait had not occurred

L. Cost of returning enployees to Kuwait

80. The Government has al so presented a nunber of clainms for the cost of
returning its enployees to Kuwait after liberation to enable themto resumne

work. Mpst of these enpl oyees were non-Kuwaitis who |eft Kuwait foll ow ng
Iraq’s invasion and occupation to return to their hone countries.

81. The Panel finds that the reasonabl e costs of returning enployees to
Kuwait are conpensabl e:

(a) under paragraph 34(b) of decision 7 where the cost of returning
enpl oyees is a necessary consequence of evacuation; or

(b) where the return of the enpl oyees was a reasonable step in
mtigation of |oss (for exanple, where it is shown that the cost of returning
an enpl oyee is less than the cost of hiring and training a new enpl oyee).

82. In each case the Panel has considered whether the costs were reasonabl e
and were wholly incurred as a result of lraqg's invasion and occupati on of
Kuwait. In particular, the Panel has taken into consideration such factors as

whet her the enpl oyees woul d have been granted hone | eave during the period in
question and whether the enpl oyees travelled in a class higher than
appropriate. 26/

M Pre-paid rent

83. A nunber of the first instalnent clains seek conpensation for rent paid
in advance on office or other prenmises (“pre-paid rent”). The claimnts

mai ntain that no benefit for the ampunts paid was derived during the seven
mont h occupati on period and during the nmonths follow ng |iberation because the
Governnent was unable to use the premises. |In each such case the Government
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claims the ampunt of the pre-paid rent for the period during which it is
asserted that no benefit was obtained.

84. The Panel finds that conpensation should be awarded where rent has been
pre-paid on premises but only for the period that the Governnent of Kuwait was
unabl e to use the premises as a direct result of Iraq s invasion and
occupation of Kuwait. 27/ The measure of conpensation should be the amount of
pre-paid rent referable to that period, since such rent is an accurate

i ndi cator of the value of the benefit lost. The Panel has considered in each
first instalment claimwhether the claimnt has denpbnstrated that its
inability to use the prem ses for the period clainmed was a direct result of
Irag’s invasion and occupation of Kuwait, such as would have been the case if,
for exanple, Iraq had occupied the prem ses in question.

85. The Panel is satisfied that there were no nmeans by which the Governnment

of Kuwait could have recovered the pre-paid rent and that, therefore, there
has been no failure to nmitigate on the part of the CGovernnent.

N. Avoi di ng over-conpensati on

86. The Panel notes that the Government of Kuwait’s activities in Kuwait
were interrupted during the occupation and energency periods and it would
appear, therefore, that a proportion of usual Government expenditure may not
have been incurred. The Panel has begun examning and will continue to

exam ne throughout its review of the F3 clainms whether and to what extent to
bring into account any such unincurred expenses by way of set-off against the
anount of conpensation awarded to the Government.

87. In relation to the first instalnment clainms, the Panel has adopted and
applied the follow ng principles:

(a) | oss of revenue clainms should be awarded net of the identifiable
expenses which would ordinarily have been incurred in the generation of that
particul ar revenue (including, where appropriate, salaries); 28/

(b) where it can be established that expenses were saved as a result
of damage to or destruction of assets, adjustnents should be nmade to reflect
this (see, for exanple, the claimfor quality control testing equipnment in the
claimof the Mnistry of Cormerce and I ndustry at paragraph 317 bel ow); and

(c) in clainms for the cost of operating tenporary offices outside
Kuwai t, considered at paragraphs 78 and 79 above, adjustnents should be made
to reflect any expenses saved by not operating offices in Kuwait.
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88. The Panel does not consider it appropriate to deal with the nore genera
question of unincurred expenses, which have not been brought into account as
set out in the preceding paragraph, in a piecenmeal fashion in the first
instalnment clains. It prefers, instead, to deal with the matter in a single
consi derati on which can best take place in the context of the claimrelating
to the Kuwait Investnment Authority 29/ to be reviewed in the third instal nent.
At that tinme the Panel will wi sh further to consider the follow ng factors:

(a) that not all the Government’s |osses are conpensable by the
Conmmi ssion, and not all Governnent |osses have been cl ai ned;

(b) that the Panel’s recommendations in relation to certain clained
| osses may include reductions for evidentiary reasons;

(c) that any reduction in Government expenses may have had a
correlative effect on the benefits that the Governnent and its citizens woul d
ot herwi se have enjoyed; and

(d) that revenue cl aims have been subnitted by Kuwaiti entities in
ot her claimcategories and, in sone cases, conmpensation may have been awar ded
by the Conmmi ssi on.

89. In this connection, the Panel requested fromthe Government of Kuwait,
anongst other things, information as to the historic income and expenditure
position of the Governnent and the Kuwaiti econony as a whole, a history of
the financial reserves of the Government for the period 1986 to 1996, details
as to clains made to the Conmission for |oss of revenue and an indication as
to revenue | osses for which no claimhas been | odged with the Conm ssion.

90. The Governnent of Kuwait subnitted a detail ed response which provided
extracts fromits national accounts and the bases upon which its financia
information is recorded, a description of budgets and procedures, explanations
as to the bases of presentation of financial accounts and statistics, and
details of revenue clains before the Conmi ssion. The Panel notes that the
Governnent keeps confidential certain information regarding its financia
reserves and assets and that only limted secondary sources of such
information are avail abl e.

91. The adjustnments in the first instalnent clainms in relation to matters

falling within sub-paragraphs 87(b) and 87(c) above will be borne in mnd by
the Panel when eventually considering the nore conprehensive question of the
overall position of the Governnent as set out in paragraph 86 above.



S/ AC. 26/ 2001/ 7
Page 179

o. Clains preparation and cl ai ne processi ng costs

92. The Government of Kuwait has presented a claimfor clainms preparation
costs (being the fees of attorneys and ot her professional persons, and costs
of support and secretarial staff, reproduction, and comunication facilities).
30/ This claimaggregates such costs incurred in relation to the preparation
of virtually all “F3” claims. It also includes the Governnent’s own clainms
processing costs (being the cost of the adm nistrative work involved in
dealing with claims, including the establishment of necessary infrastructure
such as PAAC). It is not clear which portion of the claimis for clains
preparation costs and which portion is for clains processing costs.

93. The Panel has been notified by the Executive Secretary that the
Governing Council intends to resolve the issue of the conpensability of clains
preparation costs in the future. Accordingly, the Panel makes no
reconmendation with respect to the claimfor such costs.

94. As to clains processing costs, the Panel notes that decision 18 31/
provi des for conpensation for such costs by allow ng for the deduction of a
set fee frompaynents made to claimnts. |In light of this decision, the Pane

considers itself bound not to recommend any additional conpensation in respect
of clains processing costs.

P. Exchange rat e

95. The clainms for repair costs or replacenment nmaterials involve |osses
incurred in Kuwaiti dinars (“KD') or other currencies, but in all cases

converted into and clained in United States dollars. The Conm ssion issues
awards in United States dollars. The Panel nust therefore consi der whether
t he exchange rates used by the claimnts are appropriate.

96. The CGovernnment of Kuwait states that, generally, when a single paynment
was nmade the exchange rate used was the rate on the date of paynent; when many
paynments were nmade the rate was the average rate or rates for the rel evant

peri od over which the paynents were made; and, for future paynents, the rate
was the average rate for the nobst recently avail able twelve-nonth peri od.

97. The Panel finds that such an approach is reasonable in the

circunstances. In sonme cases other factors operate. These are described in
the recommendations for the clainms concerned
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Q I nt erest
98. The Governnment seeks interest on the principal claimanpbunt in respect
of each first instalment claim Decision 16 provides in part that “interest
will be awarded fromthe date the loss occurred until the date of paynent, at
a rate sufficient to conpensate successful claimnts for the | oss of use of
the principal amunt of the award”. The Governing Council has stated that it
wi || address the nmethods of cal culation and paynent of interest in the future

It is thus for the Panel to determine only the date fromwhich interest is to

run.
99. The Panel has considered how for the purposes of calculating interest
the date of a specific loss is to be determined. It finds that, in the
context of the enornous nunber of individual claimitens, within several |oss
types, a specific deternmination for each claimitemis inpractical. The Panel
has, therefore, concluded that for this purpose all |osses should be deened to

have occurred on one single date.

100. The Governnment of Kuwait itself identified two possible dates at two
different stages of the proceedings. The Government first selected, inits
“Summary Report of Government Clainms” submitted in July 1994, 26 February 1991
as the relevant date. This was on the basis that it was the |ast date on

whi ch Irag could have taken or damaged assets, and that the Governnent was
entitled to interest fromthat date, regardl ess of when expenditure was
incurred on repairing or replacing the asset. A further reason was that since
many of the |osses occurred near the end of the occupation, the date of
liberation was closer to the date of the actual | osses than any other. 1In a
subsequent submi ssion, however, filed in May 1998, the Governnent anmended its
first subm ssion to provide that interest should accrue from2 August 1990,
the date on which Iraq i nvaded Kuwait.

101. The matter has to a large extent already been exam ned in the “Report
and Reconmendati ons made by the Panel of Commi ssioners Appointed to Review the
Vel |l Blowout Control Claim(the “WBC Claint)” 32/ wherein the panel took the
view that Kuwait did not suffer loss until it actually disbursed the costs of
repair or reconstruction. The Panel shares this view and is therefore unable
to accept Kuwait’s second subm ssion, that interest should comrence on 2
August 1990.

102. Having regard to the varying dates of |oss and the need to sel ect one
date for interest purposes, the Panel deternmines that, in all the
circunmstances, the date of loss for calculation of interest is 26 February
1991. 33/
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V. VERI FI CATI ON AND VALUATI ON

A. The i nportance of evidence

103. The Rules direct that each claimnust be supported by sufficient
evidence. Thus, article 35(1) of the Rules prescribes that:

“Each claimant is responsible for submitting documents and ot her

evi dence whi ch denonstrate satisfactorily that a particular claimor
group of clains is eligible for conpensation pursuant to Security
Council resolution 687 (1991). Each panel will determ ne the

admi ssibility, relevance, materiality and wei ght of any documents and
ot her evidence submtted.”

104. In relation specifically to governnental clains, article 35(3) provides
t hat :

“... such clainms nust be supported by docunentary and ot her appropriate

evidence sufficient to denonstrate the circunstances and anpunt of the
clained | oss”.

105. Pursuant to these provisions, each claimnt has subnmtted a considerable
body of docunentary and other evidence in support of its claim Some of this
material was filed with the statenent of claimitself; substantial further

mat eri al has been provided in response to questions raised by the Panel; and
still other material has been submitted to the Comm ssion and reviewed (in
some cases during on-site inspections) in Kuwait and el sewhere.

106. The evidence submitted by the claimants, including that additionally
requested by the Panel, conprises, in nost cases, a sanple of the docunents
avail able. The size of the sanple has been determ ned by reference to the
nature of the loss and the character and quantity of the evidence avail abl e.

107. The Panel has addressed a nunber of specific requests to various

M nistries and other Government entities for additional informtion and
docunents in their possession. These requests took the form of procedura
orders, and other requests issued pursuant to procedural orders, of which to
date sone 100 have been issued. The responses to each such order or request,
and their acconpanyi ng docunments, have been duly considered by the Panel and
its expert consultants.

108. The Panel has noted the claimants’ general assertions that physica
damage and destruction during Iraq’ s invasion and occupation of Kuwait
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i ncl uded the destruction of |arge nunbers of docunentary records, though the
degree of destruction varied fromclaimant to claimant. As a result, certain
el enents of clains are supported only by witness statenents or by reports

wi t hout underlying primary docunmentation. The Panel, in the observance of due
process and by the issue of procedural orders to claimnts, has on occasion
requested further evidence fromthe claimants in order to ascertain the degree
of destruction of records with a view to assessing the evidence as a whol e.

B. The procedures adopted by the Panel to verify and value the first
i nstal nent cl ains

109. The principal tasks of the Panel are to assess the evidence with a view
to determ ning whether the clainmed | oss or damage has in fact occurred and, in
light of that determi nation, to assess the ampbunt of conpensation to be
reconmmended in respect thereof.

110. In carrying out these tasks, one of the prinme objectives of the Panel is
to ensure consistency in the exam nation of the material and the resulting
recommendations. This cannot be achieved other than by a systematic approach
rigorously pursued in accordance with the requirenents of the Rules. For this
pur pose the Panel has established three series of steps.

111. The first is a general verification and val uati on programre applicable
to all clains. This sets out procedures for the verification and val uation of
the clainms, including an initial assessnent of the character and probative
value of all the evidence originally submtted in support of each claim

112. The second series of steps conprises specific verification and val uation
programes. These set out nore detail ed procedures for certain |oss types,
nanmely, contract, real property and tangible property |osses. They include
the identification of particular docunents needed to establish the existence
and ternms of contracts and the title and character of real and tangible
property as well as those needed to value the | osses clai med.

113. The third series of steps conprises supplenmental verification and

val uation programmes. These set out further detail ed procedures for each | oss
el enent and were designed at an early stage of the review of a claimto neet
its particular character. The programmes identify any additional evidence and
ot her information beyond that originally submtted by the clai mant which the
Panel consi ders necessary for a proper review of the claim This step has not
been carried out if the |oss elenent under review falls below the | evel of
materiality which is described bel ow.
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114. In applying these progranmes the Panel has systematically scrutinised
the evidence according to its type, date, 34/ quality and quantity and has
made consistent adjustnents to reflect the extent to which the evidence is not

sufficient.

115. Any attenpt by the Panel to set out in detail in relation to the

i ndi vidual clainms before it the precise manner in which it has found that the
evidence is sufficient or not sufficient would involve it in a conplex
exposition of a very large volune of material and would not be feasible within
the confines of a panel report. Moreover, the weighing of evidence is not an
exact science but necessarily involves sonme exercise of judgenent or

di scretion by the Panel. The Panel has, therefore, normally not gone beyond a
statenment of its conclusions in each case

C. Evidential status of the reports of the claimants’ accountants and
engi neers

116. Each claimcontains an accountant’s report and a nunber of them contain
an engineer’s report, in all cases conm ssioned by the Governnment of Kuwait.

117. The accountant’s reports include descriptions of the clainmed |osses,
sunmari es of the valuation methodol ogi es adopted and schedul es showi ng the
derivation of the amunts cl ai ned.

118. The engineer’s reports contain evaluations of the repair and restoration
wor ks, commenting on the extent to which the works were required to repair

i nvasi on-rel ated danage, the scope of works including enhancenents, the degree
of docunmentary support for the work said to have been done, the avoi dance of
duplication within the “F3” claims and, where contract interruption |osses are
cl ai med, a conparison of the work done under the pre-invasion and post-

i beration contracts.

119. The Panel notes that all of the reports have been comm ssioned by the
Governnent of Kuwait for the purpose of the submi ssion of its clainms to the
Commi ssion. They do not, therefore, constitute original or primary evidence,
in contrast to, for exanple, witten contracts, receipts and invoices. As
such, the Panel has treated these accountant’s and engineer’s reports as
supporting documents and not as primary evidence of the matters of fact
asserted in them
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D. Materiality

120. The sheer bulk of the clainms before the Panel obliged it to focus on
those parts of the clainms 35/ which carry a greater risk of significant
overstatenent. The line between these parts and others is called the “level
of materiality”, with those parts of the clainms above the |level of materiality
being called “material” and those below it “not material”

121. The Panel has set the level of materiality at US$500, 000. However, the
Panel has reduced the level of materiality in the foll owi ng cases:

(a) where it is necessary to ensure the exami nation in sufficient
detail of at |least 80 per cent of the total value of any |oss el ement across
the “F3” clainms, the level of materiality has been reduced accordingly, but
not bel ow US$100, 000;

(b) for clainse with a val ue bel ow US$5, 000, 000 (excluding interest,
clainms preparation costs and any other part of the claimthat the Panel finds
not to be a direct loss) the level of materiality has been reduced to 10 per
cent of the total value of the claim but not bel ow US$100, 000; and

(c) in exceptional instances in which the Panel has found it
appropriate to do so

122. The Panel has deternined that the use of these materiality levels wll
ensure a detailed review of over 99 per cent of the principal claimanpunt of
the “F3” claims. The Panel considers this to be a necessary and therefore
sui tabl e approach to achieving its objective: that is, properly to review the
“F3” clainmse within the tine allotted for that task

123. Wiile the general and (where relevant) specific verification and

val uation progranmes have been carried out in the review of all |oss el enents,
a suppl emental verification and val uation programe has been desi gned and
followed only for material |oss elenents. Further, so far as the non-materi al
|l oss el enents are concerned, the Panel has not requested any docunentation
other than that originally submtted by the claimant. In assessing the
sufficiency of the evidence submitted in support of these |oss elenents, the
Panel has regard to the fact that the clai mant has not been requested to
submit additional evidence and that to conclude that the evidence subnmitted is
insufficient may unfairly penalise the claimnt concerned. The Pane
therefore assesses the sufficiency of the evidence in support of these |oss
elenments in two stages; first, by applying the criteria described at

par agraphs 114 and 115 above in the usual manner and, second, by adjusting its
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conclusions to reflect the average sufficiency of all the evidence submtted
in support of the claimconcerned and/or the relevant |oss el enent, as
appropri ate.

E. Reporting on the verification and valuation of the first instal nent
clai nms

124. The expert consultants have provided the Panel wi th conprehensive
reports on the results of the verification and valuation progranmes for the
first instalment clainms, indicating their opinions as to the extent that each
is supported by the evidence and the value to be given to each. The Panel has
consi dered these reports in detail prior to coming to its conclusions and
reconmendati ons. These are set out in section VI below. The Panel is
satisfied that each of the recomendati ons which it has nmade is reasonable in
all the circunstances.

125. In explaining in any given case why a claimor part thereof has been
reduced or rejected the Panel has sonetinmes used one or nmore of the foll ow ng

short hand expressions, the weight of which will necessarily vary fromcase to
case:

(a) “met hod of valuation” neans that the anpunt cl aimed has been
reduced because the valuation nethod used by the Governnment of Kuwait is not
appropriate under the circunstances of the |loss or the Panel has used an
alternative nethod of valuation (such as the use of book value rather than the
use of depreciated replacenment cost);

(b) “overstatement” is used where an error of fact or of calculation
is discovered

(c) “i nadequat e procurenent process” is used where the Governnent has
failed to use an appropriate procurenent process to ensure that the loss is
kept to a minimum In many cases, the appropriate procurenent process woul d

involve resort to conpetitive tendering, but such procedures may not be
appropriate in the context of urgent or energency repair work, for exanple;

(d) “enhancenent” is used where the Government in replacing danaged or
|l ost itens has obtained an asset that is better than the one previously used,
but has failed to give adequate credit for the inprovenent;

(e) “i nadequat e accounting for depreciation” is used where the
Governnent has not properly considered the age or the remining useful l|ife of
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the asset as at the date of the loss or has used an inappropriate rate of
depreci ation

(f) “i nadequate accounting for residual value” is used where an anount
is likely to be received fromthe disposal of an asset at the end of its
useful life, and that amount is not adequately taken into account;

(9) “saved expenses” is used where the Governnent has not incurred

expenses that it would ordinarily have incurred had Iraq s invasion and
occupation of Kuwait not occurred, or has incurred reduced expenses as a
result of the invasion and occupation; and the claimhas not been

correspondi ngly reduced. The matter is nore fully discussed at paragraph 87
above; and

(h) “insufficient evidence” is used where the Panel considers that the
claimnmust be reduced or rejected because it is not supported by sufficient
evi dence. 36/
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Not es

3/ S/ AC. 26/ 1998/ R. 22.

4/ The U.S. Army Corps of Engineers held documents in Wnchester in relation
to the claimof the Mnistry of Finance - Kuwait Energency Reconstruction

O fice (see paragraph 134).
5/ S/ AC. 26/ 1991/ 7/ Rev. 1.
6/ S/ AC. 26/ 1992/ 15.

7/ Notably, “Report and recomendati ons made by the Panel of Conmi ssioners
concerning the first instal ment of individual clainms for damages up to
US$100, 000 (category “C’' clainms)” (S/AC. 26/1994/3), at part Il, section D

8/ Paragraph 9 of Governing Council decision 15 (S/AC 26/1992/15) states that:
“The duty to mitigate applies to all clains”.

9/ “Report of the Secretary-General on the scope and nature of the damage

inflicted on the Kuwaiti infrastructure during the Iraqi occupation”
(S/22535).

10/ At paragraphs 370 and foll ow ng.
11/ Quoted in paragraph 21.

12/ Section Il of CGoverning Council decision 9 (S/AC. 26/1992/9) provides at
paragraph 13 that “[i]n a case where business property had been | ost because
it had been left unguarded by conpany personnel departing due to the situation
in lrag and Kuwait, such |oss may be considered as resulting directly fromthe
i nvasi on and occupation”. The Panel finds this statenment equally applicable
to the Governnent of Kuwait's property |eft unguarded.

13/ See, for exanple, “Report and recommendati ons nmade by the Panel of
Comni ssi oners concerning part one of the first instal nent of individual clains
for damages above US$100, 000 (category “D’ clainms)” (S/AC. 26/1998/1), at

par agr aphs 267- 269.

14/ As a result of Iraqg’s response to Procedural Order 1 in relation to the
claimof the Mnistry of Interior (UNCC Cl ai m No. 5000137), the Panel made
enquiries in relation to the extent to which the enpl oyees had received
paynment of their salaries in advance prior to the invasion. The Panel also
notes that a few enpl oyees who received relief paynments retrospectively also
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recei ved paynent for work done during the relevant period. The Panel has, in
arriving at the percentage deduction to the clainms for relief paid to

enpl oyees set out in paragraph 48, taken into account the advance paynments and
the paynments for work done.

15/ The Panel has considered the nature of econonmic activity in Kuwait and has
concluded that this situation is explained by the fact that many Kuwaitis are
owners or part-owners of businesses fromwhich they derive inconme in addition
to their salaried enpl oynent.

16/ The relief provided by the Government of Kuwait covered such items as
living expenses while outside Kuwait, the provision of free utilities within
Kuwait (by the forgiveness of payment therefor), the forgiveness of consuner
debt, the forgiveness of certain rental paynents, the distribution of free
food, and the paynent of a grant to each Kuwaiti individual who renmained in
Kuwait during the occupation period.

17/ The Panel notes that the response was conpiled applying Governnent of
Kuwai ti national accounts and statistics and on the basis of certain
assunptions regarding i ncome and expenditure patterns, and has nmde suitable
al l owance for the use of such techniques in quantifying its findings.

18/ Amounts provided for living expenses outside Kuwait during the period
(under a progranme set up by the Mnistry of Finance and the subject of UNCC
Cl ai m No. 5000112) were paid in respect of additional living expenses and do
not conprise “conpensation received el sewhere”. Further, the Panel has not
included in its consideration any relief provided for |osses other than | oss
of income, such as relief in respect of loss of amenity, again to ensure that
conpensation is based upon the enpl oyees’ true financial |osses.

19/ See paragraph 42.

20/ A large percentage of the 60 per cent deduction arises in respect of
“saved expenses”.

21/ Governing Council decision 9 (S/AC. 26/1992/9).
22/ See paragraph 87.

23/ Where the formation of a formal contract was not conplete at the time of
the invasion, the Panel finds that there ought to be conpensation for contract
interruption | osses only when there is evidence of consensus at the tine of
the invasion as to the essential provisions of the contract (being the
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identification of the parties, the principal undertakings and the price to be
pai d).

24/ “Report and recommendati ons made by the Panel of Comm ssioners concerning
part two of the first instalnment of clainms by governments and internationa
organi zations (category “F" clains)” (S/AC.26/1998/4), paragraphs 70-72.

25/ Increased transport costs arise because sone of Kuwait's ports of entry
remai ned closed until October 1991, during which time shipnents were | anded
el sewhere and goods then transported to Kuwait over |and. The types of

i nsurance costs include all risks and public liability insurance.

26/ “Report and recommendations nade by the Panel O Conmissioners concerning
part one of the first instalnment of clainms by governnents and internationa
organi zations (category “F" clains)” (S/AC. 26/1997/6), at paragraph 106.

27/ The Panel views the decision of the “F1" panel in relation to pre-paid
rent set out in, for exanple, “Report and recomendati ons made by the Panel of
Commi ssi oners concerning part one of the first instalnent of clains by
governnents and international organizations (category “F’ clains)”
(S/AC. 26/ 1997/ 6) at paragraph 74 as turning on the particular facts found by
the “F1" panel

28/ As stated at paragraph 36, the Panel finds that the relief paid to

enpl oyees i s conpensabl e (on the basis of paragraph 36 of decision 7) as being
paynment or relief to others. This categorisation is based on a finding that
the Governnment of Kuwait did not, in fact, pay the salaries of its Kuwaiti and
GCC enpl oyees during the occupati on and energency periods. Wat it paid, in
fact, was an anmount of relief nmeasured by reference to the salaries that those
enpl oyees woul d ot herwi se have received. Those salaries therefore constitute
a saved expense.

29/ Which, anongst other things, manages the Government's general reserve and
future generations funds.

30/ The clai mon behalf of the Public Authority for the Assessnent of
Conpensation, UNCC Cl aim No. 5000193.

31/ (S/AC. 26/ Dec.18) (1994), at paragraph 1

32/ (S/AC. 26/1996/ 5/ Annex.) (“WBC Report”) at paragraphs 227-230.
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33/ An exception to this is the claimof the National Conmmittee for M ssing
and Prisoner of War's Affairs where the date of |oss for calcul ation of
interest is deternined to be 31 Cctober 1997 (see paragraph 344).

34/ The Panel has considered the three periods during which a docunent may
have conme into existence: prior to lraq s invasion of Kuwait; during the
occupation and energency periods; and thereafter. The Panel accepts that the
nunber and quality of documents which may be expected to exist will vary
according to each such period.

35/ Wthin the |oss types (that is, those appearing on the FormF) the

cl ai mants have further subdivided the | osses into categories which the Pane
will refer as “loss elenents”. For exanple, “loss of revenue” is a |loss

el ement within the “business transaction or course of dealing” |oss type. The

Panel has approached its review of the clains and their supporting evidence by
reference to | oss el enents as opposed to the nore general |oss types.

36/ See paragraph 115.



