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Introduction

1 The Governing Council of the United Nations Compensation Commission (the “Commission”)
appointed the present Panel of Commissioners (the “Pandl™), composed of Messrs. Werner Mélis
(Chairman), David Mace and Sompong Sucharitkul, at its twenty-second session in October 1996 to
review construction and engineering claims filed with the Commission on behalf of corporations and
other legd entities in accordance with the relevant Security Council resolutions, the Provisional Rules
for Claims Procedure (SYAC.26/1992/10) (the “Rules’) and other Governing Council decisions. This
report contains the recommendations to the Governing Council by the Pandl, pursuant to article 38(€)
of the Rules, concerning the 12 claims that comprise the twenty-sixth instalment. Each of the
claimants seeks compensation for loss, damage or injury allegedly arising out of Iraq's 2 August 1990
invasion and subsequent occupation of Kuwait. The claims submitted to the Panel in thisinstalment
and addressed in this report were selected by the secretariat of the Commission from among the
construction and engineering claims (the “E3 Claims’) on the basis of criteria established under the
Rules.

I. PROCEDURAL HISTORY

A. The nature and purpose of the proceedings

2. The status and functions of the Commission are set forth in the “ Report of the Secretary-General
pursuant to paragraph 19 of Security Council resolution 687 (1991)" dated 2 May 1991 (S/22559).
Pursuant to that report, the Commission is a fact-finding body that examines claims, verifies their
validity, evaluates losses, recommends compensation, and makes payment of awards.

3. The Pandl has been entrusted with three tasks in its proceedings. First, the Panel determines
whether the various types of losses aleged by the claimants are within the jurisdiction of the
Commission. Second, the Panel verifies whether the alleged losses are in principle compensable and
had in fact directly resulted from Irag’s invasion and occupation of Kuwait. Third, the Panel
determines whether these compensable |osses were incurred in the amounts claimed.

B. The procedural history of the clams in the twenty-sixth instalment

4, On 23 April 2002, the Panel issued a procedural order relating to the claims. None of the claims
presented complex issues, voluminous documentation or extraordinary |osses that would require the
Pand to classify them as “unusualy large or complex” within the meaning of article 38(d) of the
Rules. The Panel was thus required in accordance with article 38(c) of the Rules to complete its
review of the claims within 180 days of the date of its procedural order of 23 April 2002.

5. The Pandl performed a thorough and detailed factua and legal review of the clams. The Panel
considered the evidence submitted by the claimantsin reply to requests for information and
documents. It aso considered the responses of Governments, including the Government of Iraq
(“Iraq™), to the reports of the Executive Secretary issued in accordance with article 16 of the Rules.

6.  After areview of the relevant information and documentation, the Panel made initia
determinations as to the compensability of the loss elements of each claim with the assistance of the
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Verification and Valuation Support Branch of the secretariat (the “VV ™). The Panel then directed
the VV SB to prepare comprehensive valuation reports on each of the claims.

7. In drafting this report, the Panel has not included specific citations to restricted or non-public
documents that were produced or made available to it for the completion of its work.

C. Amending claims after filing

8. The Panel notes that the period for filing category “E” claims expired on 1 January 1996. The
Governing Council permitted claimants up to and including 11 May 1998 to file unsolicited
supplements to claims already filed (SYAC.26/SER.A/1, page 185). A number of the claimants
included in the twenty-sixth instalment had submitted supplementsto their claimed amount upto 11
May 1998. In this report, the Panel has taken into consideration such supplements submitted up to 11
May 1998. The Pand has only considered those losses contained in the original claim, as
supplemented by the claimants, up to 11 May 1998, except where such losses have been withdrawn or
reduced by the claimants. Where the claimants reduced the amount of their |osses the Panel has
considered the reduced amount. This, however, does not preclude the Panel from making corrections
relating to arithmetical and typographical errors.

D. Thecdams

9. This report contains the Panel’ s findings for losses allegedly caused by Irag’ sinvasion and
occupation of Kuwait with respect to the following 12 claims:

(@ CY.E.M.S. Co. Ltd., acorporation organised according to the laws of Cyprus, which
seeks compensation in the amount of 2,356,765 United States dollars (USD);

(b)  Energoprojekt Architecture and Town Planning Company Ltd., a corporation organised
according to the laws of the Federal Republic of Yugodavia, which seeks compensation in the amount
of USD 1,032,472;

(c) AART Internationa S. Farah et Associés, a corporation organised according to the laws
of France, which seeks compensation in the amount of USD 506,944;

(d  Anice Congtruction Services Pvt. Ltd., a corporation organised according to the laws of
India, which seeks compensation in the amount of USD 1,866,725;

(e) Grover Technical Services Pvt. Limited, a corporation organised according to the laws of
India, which seeks compensation in the amount of USD 421,396;

(f)  Sumitomo Heavy Industries, Ltd., a corporation organised according to the laws of Japan,
which seeks compensation in the amount of USD 837,429,
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(@ ToaCorporation, a corporation organised according to the laws of Japan, which seeks
compensation in the amount of USD 2,245,496

(h)  Toyo Engineering Corporation, a corporation organised according to the laws of Japan,
which seeks compensation in the amount of USD 5,425,575;

()  British Metro Consultants Group, a consortium formed by 10 corporations organised
according to the laws of the United Kingdom of Great Britain and Northern Ireland, which seeks
compensation in the amount of USD 394,361,

()  Franklin Hodge Industries Ltd., a corporation organised according to the laws of the
United Kingdom, which seeks compensation in the amount of USD 34,836;

(k)  Hyder Consulting Limited (formerly Acer Consultants Limited), a corporation organised
according to the laws of the United Kingdom, which seeks compensation in the amount of
USD 1,357,897; and

()  Montgomery Watson Ltd., a corporation organised according to the laws of the United
Kingdom, which seeks compensation in the amount of USD 190,000.

1. LEGAL FRAMEWORK

A. Applicable law

10. Asset forth in paragraphs 16-18 and 23 of the “Report and recommendations made by the Panel
of Commissioners concerning the first instalment of ‘E3’ clams’ (S/AC.26/1998/13) (the “First ‘E3’
Report”), paragraph 16 of Security Council resolution 687 (1991) reaffirmed the liability of Irag and
defined the jurisdiction of the Commission. The Panel applied to the claims under review Security
Council resolution 687 (1991), other relevant Security Council resolutions, decisions of the Governing
Council, and, where necessary, other relevant rules of internationa law.

B. Liability of Irag

11. Asset forth in paragraph 16 of the “Report and recommendations made by the Panel of
Commissioners concerning the third instalment of ‘E3' clams’ (SYAC.26/1999/1) (the “Third ‘E3’
Report”), “Irag” as used in Governing Council decision 9 (S/AC.26/1992/9) means the Government of
Irag, its politica subdivisions, or any agency, ministry, instrumentality or entity (notably public sector
enterprises) controlled by the Government of Irag. At the time of Irag’s invasion and occupation of
Kuwait, the Government of Iraq regulated all aspects of economic life other than some periphera
agriculture, services and trade.

C. The“arising prior to” clause

12.  In paragraphs 79-81 of the First “E3” Report, the Panel adopted the following interpretation of
the “arising prior to” clause in paragraph 16 of Security Council resolution 687 (1991) with respect to
contracts to which Iraq was a party:
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(@ The phrase “without prejudice to the debts and obligations of Irag arising prior to
2 August 1990, which will be addressed through norma mechanisms’ was intended to have an
exclusionary effect on the Commission’sjurisdiction, i.e. that such debts and obligations could not be
brought before the Commission;

(b) The period described by “arising prior to 2 August 1990” should be interpreted with due
consideration to the purpose of the phrase, which was to exclude Iraq's existing bad debts from the
Commission’s jurisdiction;

(c) Theterms*debts’ and “obligations’ should be given the customary and usual meanings
applied to them in ordinary discourse; and

(d  Theuseof athree-month payment delay period to define the jurisdictional period is
reasonable and consistent both with the economic redlity in Iraq prior to the invasion and with
ordinary commercia practices.

13. ThePanel finds that a claim relating to a “ debt or obligation arising prior to 2 August 1990”
means a debt for payment that is based on work performed or services rendered prior to 2 May 1990.

D. Application of the “direct loss’ requirement

14.  Governing Council decision 7 (S'AC.26/1991/7/Rev.1), decision 9 and decision 15
(S/AC.26/1992/15) each provide specific instructions to the Panel regarding the interpretation of the
“direct loss’ requirement. Applying these decisions, the Panel examined the loss types presented in
the claims to determine whether, with respect to each loss element, the requisite causal link - a“ direct
loss’ - was present.

15. The Panel made the following findings regarding the meaning of “direct loss’:

(@  With respect to physical assetsin Irag and in Kuwait on 2 August 1990, a claimant can
prove adirect loss by demonstrating that the breakdown in civil order in those countries, which
resulted from Irag’ s invasion and occupation of Kuwait, caused the claimant to evacuate its employees
and that the evacuation resulted in the abandonment of the claimant’s physical assets,

(b)  With respect to losses relating to contracts to which Irag was a party, Iragq may not rely on
force majeure or similar legal principles as a defence to its obligations under the contract;

(c)  With respect to losses relating to contracts to which Irag was not a party, a claimant may
prove adirect lossif it can establish that Iraq’s invasion and occupation of Kuwait or the breakdown in
civil order in Irag or Kuwait following the invasion caused the claimant to evacuate the personnel
needed to perform the contract;

(d) Costsincurred in taking reasonable steps to mitigate the losses incurred by the claimant
are direct losses, bearing in mind that the claimant was under a duty to mitigate any losses that could
reasonably be avoided after the evacuation of its personnel from Irag or Kuwait; and
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(e) Theloss of use of funds on deposit in Iragi banksis not a direct loss unless the claimant
can demonstrate that Iragq was under a contractua or other specific duty to exchange those funds for
convertible currencies and to authorise the transfer of the converted funds out of Iraq and that this
exchange and transfer was prevented by Iraq’'s invasion and occupation of Kuwait.

E. Lossof profits

16. In order to substantiate a claim for loss of prdfits, a claimant must prove that it had an existing
contractual relationship at the time of the invasion. Second, a claimant must prove that the
continuation of the relationship was rendered impossible by Irag’ s invasion and occupation of Kuwait.
Finaly, profits should be measured over the life of the contract. A claimant must demonstrate that the
contract would have been profitable as awhole. Thus, a claimant must demonstrate that it would have
been profitable to complete the contract, not just that the contract was profitable at a single moment in
time.

17. Calculations of aloss of profits claim should take into account the inherent risks of the
particular project and the ability of a claimant to realise a profit in the past. The speculative nature of
some projects requires the Panel to view the evidence submitted with a critical eye. In order to
establish with “reasonable certainty” aloss of profits claim, the Panel requires that a claimant submit
not only the contracts and invoices related to the various projects, but also detailed financia
statements, including audited statements where available, management reports, budgets, accounts,
time schedules, progress reports, and a breakdown of revenues and costs, actual and projected, for the
project.

F. Date of loss

18. The Pand must determine the date the loss occurred for the purpose of recommending
compensation for interest and for the purpose of determining the appropriate exchange rate to be
applied to losses stated in currencies other than in United States dollars. Where applicable, the Panel
has determined the date of loss for each claim.

G. Interest

19.  According to Governing Council decision 16 (SYAC.26/1992/16), “[i]nterest will be awarded
from the date the loss occurred until the date of payment, at a rate sufficient to compensate successful
claimants for the loss of use of the principal amount of the award.” In decision 16 the Governing
Council further specified that “[i]nterest will be paid after the principal amount of awards,” while
postponing a decision on the methods of calculation and payment of interest.

20. The Pand finds that interest shall run from the date of loss, which, unless otherwise specified, is
determined as 2 August 1990.
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H. Currency exchange rate

21.  While many of the costsincurred by the claimants were denominated in currencies other than
United States dollars, the Commission issues its awards in that currency. Therefore, the Panel is
required to determine the appropriate rate of exchange to apply to losses expressed in other currencies.

22.  The Panel finds that the exchange rate set forth in the contract is the appropriate rate for losses
under the relevant contracts because this was specifically bargained for and agreed to by the parties.

23.  For non-contractua losses, the Panel finds the appropriate exchange rate to be the prevailing
commercial rate, as evidenced by the United Nations Monthly Bulletin of Statistics on the date of 10ss,
or, unless otherwise established, as of 2 August 1990.

|. Evacuation losses

24.  Inaccordance with paragraph 21(b) of decision 7 of the Governing Council, the Panel finds that
the costs associated with evacuating and repatriating employees from Iraq between 2 August 1990 and
2 March 1991 are compensable to the extent that such costs are proven by the claimant. Compensable
costs consist of temporary and extraordinary expenses relating to evacuation and repatriation,
including transportation, food and accommodation.

J. Valuation

25. The Panel developed, with the assistance of the secretariat and the Panel’ s expert consultants, a
verification program that addresses each lossitem. The Panel’ s valuation analysis ensures clarity and
consistency in the application of certain valuation principles to the construction and engineering
claims.

26.  After receipt of al claim information and evidence, the Panel applied the verification program
to each loss element. This analysis resulted in a recommendation of compensation in the amount
claimed, an adjustment to the amount claimed, or a recommendation of no compensation for each loss
element.

27.  For tangible property losses, the Panel adopted historical cost minus depreciation as its primary
valuation method.

K. Forma requirements

28.  Claims submitted to the Commission must meet certain formal requirements established by the
Governing Council. Article 14 of the Rules sets forth the formal requirements for claims submitted by
corporations and other legal entities. If it is determined that a claim does not meet the formal
requirements as set forth in article 14 of the Rules, the claimant is sent a notification under article 15
of the Rules (the “article 15 notification™) requesting the claimant to remedy the deficiencies.
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L. Evidentiary requirements

29.  Pursuant to article 35(3) of the Rules, corporate claims must be supported by evidence sufficient
to demonstrate the circumstances and amount of the claimed loss. The Governing Council has made it
clear in paragraph 5 of decision 15 that, with respect to business losses, there “will be a need for
detailed factua descriptions of the circumstances of the claimed loss, damage or injury” in order to
recommend compensation.

30. Thecategory “E” claim form (the“'E’ claim form”) requires all corporations and other legal
entities that have filed claims to submit with their claim form “a separate statement explaining its
claim (* Statement of Claim’), supported by documentary and other appropriate evidence sufficient to
demonstrate the circumstances and the amount of the claimed loss’.

31l.  Inthose cases where the original submission of the claim inadequately supported the aleged
loss, the secretariat prepared and issued a written communication to the claimant requesting specific
information and documentation regarding the loss (the “article 34 notification™). In reviewing the
subsequent submissions, the Panel noted that in many cases the claimant still did not provide sufficient
evidence to support its alleged losses.

32.  The Pand isrequired to determine whether these claims are supported by sufficient evidence
and, for those that are so supported, must recommend the appropriate amount of compensation for
each compensable claim element. This requires the application of relevant principles of the
Commission’s rules on evidence and an assessment of the loss elements according to these principles.
The recommendations of the Panel are set forth below.

. CY.EM.S CO.LTD.

33. CY.EM.S Co. Ltd. (“CYEMS") isacorporation organised according to the laws of Cyprus,
which provides electrical and mechanica services. CYEMS seeks compensation in the amount of
USD 2,356,765 for contract losses, loss of profits, loss of tangible property, and financia losses. In
the origina “E” claim form, CYEMS claimed some of its alleged losses in Iragi dinars (IQD) and
some in United States dollars. It claimed losses in the amount of 1QD 564,538 and USD 500,000, for
atotal amount claimed of USD 2,356,765.

34. CYEMSdid not reply to the article 15 notification or the article 34 notification.

35.  The Panel has reclassified elements of CYEMS's claim for the purposes of thisreport. 1nthe
origind “E” claim form, CY EM S sought compensation in the amount of 1QD 392,418 for losses
related to business transaction or course of dealing. The Panel has determined that this claimed lossis
more appropriately reclassified as separate claims for contract losses, loss of tangible property, and
financia losses.

36. The Pand therefore considered the amount of USD 2,356,765 for contract losses, loss of profits,
loss of tangible property, and financia losses as follows:
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Tablel. CYEMSscdam
Claim element Claim amount
(USD)
Contract |osses 1,712,832
Loss of profits 500,000
Loss of tangible property 18,718
Financial losses 125,215
Total 2.356,765

A. Contract |osses

1. Facts and contentions

37. CYEMS seeks compensation in the amount of 1QD 520,776 (USD 1,712,832) for contract
losses alegedly incurred in connection with a contract in Iraqg.

38. Intheorigind “E” clam form, CY EMS sought the amount of 1QD 172,120 (USD 566,102) for
contract losses. CYEMS aso sought the amount of 1QD 392,418 (USD 1,290,663) for losses related
to business transaction or course of dealing. Of this amount, the Pandl reclassified the amount of
IQD 348,656 (USD 1,146,730) as contract losses. Thus, the reclassified claim for contract losses
totals IQD 520,776 (USD 1,712,832).

39. CYEMSdatesthat it entered into a contract with a company called Al Rasheed Contracting Co.
concerning work on 50 schoolsin Baghdad. CYEMS did not provide a copy of the contract or any
invoices.

40. CYEMS submitted a one-page document entitled “ Appendix B, 50 Schools Contract Annex”,
signed on 10 March 1990, which refers to the contract concerning the 50 schools (but which was not
provided). It also submitted a one-page Bill of Quantities concerning prices and quantities for various
material.

41. CYEMSdid not provide any documents containing necessary information such as the terms of
the contract or the dates of performance.

2. Anaysis and vauation

42. The Pand has defined the “arising prior to” clause in paragraph 16 of Security Council
resolution 687 (1991) to limit the jurisdiction of the Commission to exclude debts of the Government
of Irag if the performance relating to that obligation took place prior to 2 May 1990.

43. Because of the lack of information and evidence, it is unclear whether CYEMS' contract was
with Iraqg.
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44.  Because of the lack of information and evidence, the Pandl finds that CYEMS aso did not
establish that the alleged contract losses relate to work that was performed subsequent to 2 May 1990.

45.  For contracts that were not with Iraqg, the Panel has found that a claimant must provide specific
proof that the failure of a non-lragi debtor to pay was a direct result of Irag’ s invasion and occupation
of Kuwait. A clamant must demonstrate, for example, that such a business debtor was rendered
unable to pay due to insolvency or bankruptcy caused by the destruction of its business during Iragq's
invasion and occupation of Kuwait, or was otherwise entitled to refuse to pay the claimant.

46. If CYEMS's contract was with anon-lragi entity, CYEMS did not provide information or
evidence to show that its loss was suffered as a direct result of Irag’ s invasion and occupation of
Kuwait.

47.  The Pand recommends no compensation for the aleged loss as CY EMS did not provide
sufficient evidence to support its claim.

3. Recommendation

48.  The Pandl recommends no compensation for contract losses.

B. Loss of profits

1. Factsand contentions

49. CYEMS seeks compensation in the amount of USD 500,000 for loss of profits. It did not
identify the contract or contracts that allegedly support this claim.

2. Anaysis and vauation

50. The requirements to substantiate aloss of profits claim have been stated by the Panel at
paragraphs 16 and 17, supra.

51. CYEMSdid not provide any contracts. The only evidence provided by CYEMS consists of a
one-page balance sheet dated 31 August 1990, a one-page document entitled “Appendix B, 50 Schools
Contract Annex”, signed on 10 March 1990, and a one-page Bill of Quantities concerning prices and
quantities for various materia. CYEMS did not provide, for example, invoices, detailed financial
statements, management reports, budgets, accounts, time schedules, progress reports, or a breakdown
of revenues and costs for the projects.

52. The Pand findsthat CYEMS failed to provide evidence to substantiate its claim or to establish
with reasonable certainty ongoing and expected profitability.

3. Recommendation

53.  The Panel recommends no compensation for loss of profits.
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C. Loss of tangible property

1. Facts and contentions

5.  CYEMS seeks compensation in the amount of 1QD 5,691 (USD 18,718) for loss of tangible
property. The basis of this claim is uncertain because CYEMS did not identify the property that was
alegedly lost.

B55. CYEMSoriginaly classified the claim for loss of its tangible property as part of its claim for
losses related to business transaction or course of dealing, but the Panel finds that it is more
appropriately classified as a claim for loss of tangible property.

2. Analysis and vauation

56. CYEMSdid not provide evidence regarding ownership, loss, or the cause of loss.

57. The Pand findsthat CYEMS did not provide sufficient evidence to demonstrate its title to or
right to use the assets, or the value and the presence of the tangible property located in Iraqg.

3. Recommendation

58.  The Panel recommends no compensation for loss of tangible property.
D. Financial losses

1. Factsand contentions

59.  CYEMS seeks compensation in the amount of 1QD 38,071 (USD 125,215) for financial losses.

60. CYEMSorigindly classified the claim for financia losses as part of its claim for losses related
to business transaction or course of dealing, but the Panel finds that it is more appropriately classified
asaclaim for financial losses.

61. The bass of this claim is uncertain because of the lack of information, but it appears to be for
loss of cash in the form of Iragi dinars.

2. Anaysis and vauation

62. CYEMSdid not provide evidence of ownership, loss, or cause of loss of the Iragi dinars.
63. The Pand findsthat CYEMS did not provide sufficient evidence to support its claim.

3. Recommendation

64. The Pand recommends no compensation for financial losses.
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E. Recommendation for CYEMS

Table 2. Recommended compensation for CYEMS

Claim element Claim amount Recommended
(USD) compensation
(USD)

Contract losses 1,712,832 nil
Lossof profits 500,000 nil
L oss of tangible property 18,718 nil
Financial losses 125,215 nil
Total 2,356,765 nil

65. Based onitsfindings regarding CYEMS's claim, the Pandl recommends no compensation.
IV. ENERGOPROJEKT ARCHITECTURE AND TOWN PLANNING COMPANY LTD.

66. Energoprojekt Architecture and Town Planning Company Ltd. (“ Energoprojekt”) isa
corporation organised according to the laws of the Federal Republic of Yugosavia operating in the
consulting engineering business.

67. Energoprojekt provided services on two projectsin Irag. This claim isfor amounts alegedly
owed to it on the two projects, and for loss of tangible property.

68. Energoprojekt seeks compensation in the amount of USD 1,032,472 for contract losses, |oss of
tangible property, and interest as follows:

Table 3. Energoprojekt’s claim

Claim element Claim amount

(USD)
Contract losses 774,407

L oss of tangible property 40,546
Interest 217,519

Total 1032472

A. Contract losses

1. Factsand contentions

69. Energoprojekt seeks compensation in the amount of USD 774,407 for contract losses allegedly
incurred in connection with two projectsin Irag, referred to as “Project 1050” and the “Basrah
Project”.
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70.  Inthe Statement of Claim, which was submitted at the same time as the original “E” claim form,
Energoprojekt stated that it is owed USD 743,407 on Project 1050 and USD 30,484 on the Basrah
Project. These two figures amount to USD 773,891, which isless than the amount of USD 774,407
that appears on the claim form. There is no explanation of the discrepancy between the two amounts.
Because the Statement of Claim and the “E” claim form were submitted at the same time, the Panel
has considered this claim as a claim in the higher amount of USD 774,407.

(@ Project 1050

71.  Energoprojekt entered into the contract for Project 1050 with the Ministry of Planning Resident
Engineer Office, Baghdad, Irag, in December 1989. The work related to preliminary and fina design
of anumber of itemsincluding installation of water supply and electrical systems on the project.
However, the precise nature of the project is unknown because Energoprojekt asserts that the scope of
work was “highly confidential”.

72. Work on the project was to be completed within six months of the date of commencement. The
invoices provided indicate that work commenced, at the latest, in February 1990. The work ceased
when Energoprojekt’ s staff was evacuated on 14 August 1990.

73.  Energoprojekt was to be paid the total amount of 1QD 300,000 in six monthly instalments. Of
this amount, 30 per cent (IQD 90,000) was payablein Iragi dinars and 70 per cent was payablein
United States dollars. The contract provided for an exchange rate of 1QD 1 to USD 3.20888.

74.  The employer adso agreed to make an advance payment in the amount of 1QD 50,000 in
exchange for a guarantee in the same amount from Energoprojekt.

75.  On 27 March 1990, the parties entered into “Annex |” to the contract, which extended the
completion date to the end of September 1990 (two months after the original completion date of the
contract).

76.  Pursuant to “Annex |7, the employer agreed to pay Energoprojekt afurther amount of
IQD 165,000 in two insta ments.

77. Energoprojekt asserts that approximately 90 per cent of the work on Project 1050 had been
completed by 14 August 1990, the date on which its staff was evacuated from Irag.

78.  According to Energoprojekt, the procedure for submission of invoices was as follows.
Energoprojekt’ s staff and the employer’ s staff would agree on the value of the work to be included in
each invoice, based on the progress of the work as reflected by ajointly prepared work progress
report. The employer’s staff would then approve the issued invoices and forward the invoice with the
progress report to the office that handled payments.
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(b) Basrah Project

79.  Energoprojekt entered into the contract for the Basrah Project on 27 May 1990 with the
Ministry of Planning Resident Engineer Office, Baghdad, Irag. The contract called for Energoprojekt
to provide consulting engineering services in connection with two villasin Basrah.

80. Work on the project commenced upon the signing of the contract on 27 May 1990, and was
completed in July 1990.

8l. Energoprojekt assertsthat it is owed USD 30,484 for unpaid work on this project.

82.  Under the contract, the employer agreed to pay Energoprojekt the amount of 1QD 95,000. Of
that amount, 90 per cent was to be paid on 10 June 1990 and 10 per cent on 15 July 1990.
Furthermore, 30 per cent of the contract amount was to be paid in Iraqgi dinars and 70 per cent in
United States dollars at the exchange rate of 1QD 1 to USD 3.20888.

2. Analysis and vauation

83. The Panel has defined the “arising prior to” clause in paragraph 16 of Security Council
resolution 687 (1991) to limit the jurisdiction of the Commission to exclude debts of the Government
of Irag if the performance relating to that obligation took place prior to 2 May 1990.

84. The Pand finds that for the purposes of the “arising prior to” clause in paragraph 16 of Security
Council resolution 687 (1991), Energoprojekt had, in each case, a contract with Iraqg.

(8)  Project 1050

85.  Insupport of its claim, Energoprojekt provided a copy of the contract, payroll records, and
affidavits from its project manager and finance manager.

86. Energoprojekt also submitted copies of the following invoices:

(& Invoice No. 1, with bank transfer statement and bank statement, showing that the advance
payment in the amount of 1QD 50,000 (divided into 1QD 15,000 and USD 112,311) was billed on
20 January 1990. Payment was received on 2 May 1990 for the Iragi dinar portion and on 3 March
1990 for the United States dollar portion;

(b) Invoice No. 2, with bank transfer statement and bank statement, showing that the first
instalment in the amount of 1QD 12,000 and USD 89,849 was hilled on 18 February 1990. Payment
was received on 2 June 1990 for the Iragi dinar portion and on 18 April 1990 for the United States
dollar portion;

(c) Invoice No. 3, with bank transfer statement and bank statement, showing that the second
instalment in the amount of 1QD 12,000 and USD 89,849 was billed on 18 March 1990. Payment was
received on 2 June 1990 for the Iragi dinar portion and on 15 May 1990 for the United States dollar

portion;
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(d) Invoice No. 4, with bank transfer statement and bank statement, showing that the third
instalment in the amount of 1QD 12,000 and USD 89,849 was hilled on 18 April 1990. Payment was
received on 15 July 1990 for the Iragi dinar portion and on 21 June 1990 for the United States dollar
portion;

(e) Invoice No. 5 showing that the fourth instalment in the amount of 1QD 12,000 and
USD 89,849 was hilled on 18 May 1990;

(f)  Invoice No. 7 showing that the fifth instalment in the amount of 1QD 12,000 and
USD 89,849 was hilled on 18 June 1990;

(@ Invoice No. 8 showing that the sixth instalment in the amount of 1QD 15,000 and
USD 112,311 was hilled on 18 June 1990;

(hy  Documents showing payment of 1QD 11,763 on 24 December 1990, and a document
from the employer stating that this payment was made with respect to Invoice Nos. 5 and 7 (after
certain deductions);

()  Invoice No. 10 showing that the first instalment under “Annex |’ in the amount of
IQD 30,000 and USD 224,622 was hilled on 10 September 1990;

() Invoice No. 11 showing that the second instalment under “Annex 1” in the amount of
1QD 19,500 and USD 146,004 was billed on 10 October 1990.

87.  Energoprojekt seeks compensation for amounts owed on Invoice Nos. 5, 7, 8, 10and 11.

88.  With respect to Invoice Nos. 5 and 7, the Panel finds that payment toward the Iraqgi dinar portion
of these invoices evidences performance and acceptance of the work. The Panel finds that
Energoprojekt provided sufficient evidence to support its claim for compensation of the United States
dollar portion in the amount of USD 179,698 with respect to Invoice Nos. 5 and 7.

89. The Pand finds that Energoprojekt did not provide sufficient evidence to support its claim for
compensation with respect to Invoice Nos. 8, 10, and 11.

(b) Basrah Project

90. Insupport of its claim, Energoprojekt provided a copy of the contract, payroll records, and
affidavits from its project manager and finance manager.

91. Energoprojekt aso submitted evidence showing that its Invoice No. 6 dated 8 June 1990 for
90 per cent of the contract value was paid in July 1990.

92. It aso submitted a copy of Invoice No. 9 dated 10 July 1990 for 1QD 2,850 (USD 9,145) and
USD 21,339 (for atotal of USD 30,484). Energoprojekt seeks compensation for the amounts billed in
Invoice No. 9.
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93. The Pand finds that Energoprojekt provided sufficient evidence to support its claim for
compensation in the amount of USD 30,484 with respect to Invoice No. 9.

3. Recommendation

94.  The Pand recommends compensation in the amount of USD 210,182 for contract losses.

B. Loss of tangible property

1. Facts and contentions

95.  Energoprojekt seeks compensation in the amount of USD 40,546 for loss of tangible property.
The claim is for the alleged loss of an automobile, atelevision, and assorted office computer
equipment, all of which were allegedly abandoned at the project site when Energoprojekt’ s staff was
evacuated from Irag.

2. Anaysis and vauation

96. Energoprojekt provided as evidence of its alleged losses an itemised inventory of the property,
an invoice and proof of payment and transportation for a 1990 Toyota Corona automobile, proof of
purchase of atelevision in Irag, and invoices and other documents showing shipment of computer
equipment from Y ugodaviato Iraqg.

97. The Pand finds that Energoprojekt did not provide sufficient evidence to support its claim
relating to the computer equipment. In particular, Energoprojekt did not provide evidence relating to
the date or cost of purchase.

98. The Pand finds that Energoprojekt did provide sufficient evidence to support its claim with
respect to the automobile and the television. The Panel applied depreciation rates appropriate to these
assets, and finds that Energoprojekt is entitled to compensation in the amount of USD 10,819 for the
automobile and USD 430 for the television.

3. Recommendation

99.  The Panel recommends compensation in the amount of USD 11,249 for loss of tangible
property.

C. Interest

100. Energoprojekt seeks compensation in the amount of USD 217,519 for interest on its contract
losses.

101. With reference to the issue of interest, the Pandl refers to paragraphs 19 and 20, supra, of this
report.
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D. Recommendation for Energoprojekt
Table 4. Recommended compensation for Energoprojekt
Claim element Claim amount Recommended
(USD) compensation
(USD)

Contract losses 774,407 210,182
L oss of tangible property 40,546 11,249
Interest 217,519 -
Total 1,032,472 221431

102. Based on itsfindings regarding Energoprojekt’ s claim, the Panel recommends compensation in
the amount of USD 221,431. The Panel determines the date of loss to be 14 August