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Deci sion taken by the Governing Council of the
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its second session, at the 15th neeting, held
on 18 October 1991

Personal Injury and Mental Pain and Anguish

The Council has adopted the follow ng fornul ati ons on serious personal
injury and on nental pain and anguish, for the purpose of application of
the Criteria adopted on 2 August 1991, for expedited processing of urgent
claims. These fornul ati ons draw heavily upon the excellent work of the
Comnri ssion secretariat in preparing studies on these matters.

The Council shared certain common understandings with respect to the
interpretation and application of these fornul ati ons.

First, all references to detention and hiding are understood to nean
detention and hiding within Irag or Kuwait.

Second, the terns "detention" and "detained" are to be interpreted in
a restrictive manner with respect to these criteria. Specifically, they
are used in this context to nmean the hol ding of persons by force in a
particular location by Iraqi authorities.

Third, the phrase "manifestly well-founded fear" is |likew se to be
interpreted in a restrictive manner with respect to these criteria.
Specifically, this phrase is used in this context to nmean a fear based upon
clear indications that Iraqi authorities were seeking to kill or detain the
i ndi vidual in question or some group of which he or she was a menber.

Fourth, the Council has taken no action at this tine on the question

of possible ceilings or fixed anounts for conpensation for mental pain and
angui sh.
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The Council requests the Commi ssion secretariat to prepare a study on
these matters on an urgent basis, so that the Council nmay take a decision
at its next neeting in Novenmber. The Council also notes that its reference
to recovery of pecuniary |osses resulting fromnmental pain and anguish is
sinply an application of the general principle that there will be recovery
for pecuniary losses falling within the Criteria; as such, there is no
intention to provide duplicative recovery for pecuniary | osses.

Seri ous personal injury

1. "Serious personal injury" nmeans:
(a) Disnmenberment;

(b) Permanent or tenporary significant disfigurenent, such as
substantial change in one's outward appearance,;

(c) Permanent or tenporary significant |oss of use or limtation of
use of a body organ, nember, function or system

(d) Any injury which, if left untreated, is unlikely to result in the
full recovery of the injured body area, or is likely to prolong such ful
recovery.

2. For purposes of recovery before the Conpensati on Conmi ssion, "serious
personal injury" also includes instances of physical or nental injury
arising fromsexual assault, torture, aggravated physical assault,

host age-taking or illegal detention for nore than three days or being
forced to hide for nmore than three days on account of a manifestly

wel | -founded fear for one's life or of being taken hostage or illegally
det ai ned.

3. "Serious personal injury" does not include the follow ng: bruises,
sinple strains and sprains, mnor burns, cuts and wounds; or other
irritations not requiring a course of nedical treatnent

Mental pain and angui sh

Conpensation will be provided for pecuniary |losses (including |osses
of income and nedi cal expenses) resulting frommental pain and anguish. In
addi tion, conpensation will be provided for non-pecuniary injuries

resulting fromsuch nental pain and angui sh as foll ows:
(a) A spouse, child or parent of the individual suffered death;

(b) The individual suffered serious personal injury involving
di smenber nent, permanent or tenporary significant disfigurenent, or
permanent or tenporary significant loss of use or linmtation of use of a
body organ, nmenber, function or system

(c) The individual suffered a sexual assault or aggravated assault or
torture;
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(d) The individual witnessed the intentional infliction of events
descri bed in subparagraphs (a), (b) or (c) on his or her spouse, child or
parent;

(e) The individual was taken hostage or illegally detained for nore
than three days, or for a shorter period in circunstances indicating an
i mm nent threat to his or her life

(f) On account of a manifestly well-founded fear for one's life or
bei ng taken hostage or illegally detained, the individual was forced to
hi de for nore than three days; or

(g) The individual was deprived of all econom c resources, such as to

threaten seriously his or her survival and that of his or her spouse,
children or parents, in cases where assistance fromhis or her Governnent
or other sources has not been provided.



