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Deci sion taken by the Governing Council of the United Nations
Conpensation Conm ssion during its second session, at the
15t h neeting, held on 18 COctober 1991

Arrangenents for Ensuring Paynents to the Conpensation Fund

1. Paragraph™ 7 of Security Council resolution 692" (1991) requested the
Governing Council to report as soon as possible on the actions it has taken
with regard to the arrangenents for ensuring that paynments are nmade to the
Fund, so that the Security Council could give its approval in accordance with
paragraph 22 of resolution 687 (1991).

2. The arrangenents in the follow ng paragraphs will be revised when
ci rcunstances warrant.

3. These arrangenents will cone into operation only when sanctions are
renoved pursuant to paragraph 22 of resolution 687 (1991) and are consi stent
with the approach adopted in resolutions 706" (1991) and 712" (1991) and with
the reports of the Secretary-General dated 2" May 1991 (S/22559), and

4" Sept enber~ 1991 (S/23006). The Governing Council will oversee the

i npl ement ati on of these arrangenents.

Payment nechani sm

4, Purchasers of Iraqi petroleum and petrol eum products will continue to
be'required to make all paynents to an escrow account established by the
Secretary-General as a special account of the United Nations. This
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Escrow Account will replace the escrow account established pursuant to
resolutions 706 (1991) and 712 (1991). The Executive Secretary and the
Secretary-Ceneral will consult to establish the appropriate arrangenents for
the admi nistration of this Escrow Account and on the question of which person
or institution should be the Escrow Agent. Use of an escrow account will
ensure continuity and predictability for those involved in transactions

i nvolving Iraqi petrol eum and petrol eum products.

5. The Conmpensation Fund will be a separate account adm nistered by the
Executive Secretary under the policy guidance of the Governing Council. The
Executive Secretary will report periodically to the Governing Council on the

adm ni stration of the Fund. The Escrow Agent will transfer fromthe Escrow
Account to the Conpensation Fund the percentage due it and remt the renmainder
to Irag, w thout any further deduction except as specifically provided in this
paper. The Conpensation Fund will bear interest. The Executive Secretary
will be authorized to enter into any agreenents or arrangenents necessary to

i mpl ement this paragraph and will report to the Governing Council on these
agreenents or arrangenents.

6. Contracts for the sale and purchase of Iraqgi petrol eum and petrol eum
products will be made directly by Iraq (SOMO) with purchasers. They nust
provi de that paynent will be transferred directly to the Escrow Account.

To ensure paynent occurs, purchasers will be required to open a confirned
irrevocable letter of credit for each transaction providing that the proceeds
will be paid to the Escrow Account, except where the Executive Secretary
determ nes that there is an alternative equival ent guarantee of payment. A
letter of credit formw |l be established. The issuing or confirm ng bank for
each transaction will be required to be a reputable comercial bank notified
by the parties to the transaction and acceptable to the Executive Secretary.
The anount and timng of paynents will be in accordance with normal comrerci al
practice (for crude oil shipnents, market price, with paynment 10-60 days after
loading in lraqg or in a contiguous State). The Escrow Agent will notify the
Executive Secretary of each paynment into the Escrow Account. |In cases where
paynment to the Escrow Account is not nade by docunentary letter of credit

and is not made within the tinme period specified in the contract, the
Executive Secretary will arrange for the stand-by letter of credit (or

al ternative equival ent guarantee) to be call ed.

7. Wth regard only to exports by truck of Iraqgi petroleum and petrol eum
products, a special systemw Il apply. Iraq s neighbouring States will be
required, within five days, to provide the Executive Secretary with copies of
the customs docunents specifying the volune and val ue of such shipnment. |If
the petrol eum or petrol eum products are bought for use in a neighbouring State
or for re-export, the purchaser will be required to pay the percentage to

the  Escrow Account within 30 days after petrol eum or petrol eum products are
exported fromlrag. The Escrow Agent will transfer this full amunt to the
Conpensation Fund. Instead of a letter of credit, if paynment is not nade
within 30 days, the Executive Secretary will notify the Escrow Agent of the
addi ti onal anpbunt to be provided on account of the shipment. The Escrow Agent
will then transfer such additional amunt to the Conpensati on Fund out of

ot her funds passing through the Escrow Account. Truck shipnents for direct
sales by Iraqg fromterm nals in neighbouring States will be handled in the
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same manner as shipments frompipeline termnals, i.e., the requirenent for
paynent of the full purchase price into the Escrow Account, backed up by a
letter of credit, will apply.

8. Wth respect to barter transactions, Iraqg will be required to choose
either of the following two options for each shipnent: (a) arrange another
cash sale from which such additional funds will be deducted as are required to

make paynent for the barter transaction, with these funds being remtted to
the Escrow Account in advance of transfer of title of the petrol eum or
petrol eum product, or (b) pay the required percentage from other sources in
advance of the transfer of title. Agreenments for such barter transactions
nmust indicate a market contract price for the petroleum or petrol eum products.
The anount of the required percentage under either of the preceding

alternatives will be fixed by reference to this price. |If a barter, or
ot her "transaction nmentioned above occurs w thout the required paynment being
made to the Escrow Account, the Executive Secretary will notify the Escrow

Agent of the amount to be provided on account of the shipnent, and the Escrow
Agent will transfer such additional anmunt to the Conpensation Fund out of
ot her funds passing through the Escrow Account.

9. The question of exports of petroleum and petrol eum products for debt
repayment will be addressed by the Governing Council at a |ater stage, noting
Security Council resolutions 687 (1991) and 692" (1991).

10. The Executive Secretary will report on the status, |ocation and val ue of
the Iraqi petrol eum and petrol eum products previously exported and subject to
t he percentage deduction under paragraph™ 6 of resolution 692 (1991) and,
taking into account the results of payments under resolutions 706 (1991) and
7127 (1991), will develop, for the consideration of the Governing Council
proposals for assuring that contributions are nade to the Conpensation Fund
with respect to such previous exports.

11. The Escrow Account and Conpensation Fund will be special funds of the
United Nations with appropriate privileges and inmunities. The Conpensation
Commi ssion will ask the Security Council to reaffirmthat the Escrow Account

and Conpensation Fund enjoy the privileges and i munities of the
United Nations. Before the Escrow Account or Conpensation Fund are

established, a satisfactory legal opinion will be obtained fromthe
institution or institutions in which they are to be held attesting that
they wi || be immune fromsuit or other formof judicial process, including

attachnment, garni shment and offsets.

12. The Conpensati on Conmi ssion will ask the Security Council to decide under
Chapter VIl that exports of Iraqi petrol eum and petrol eum products, while in
transit, are imune from attachnment or other legal action. Before Iraq

petrol eum or petrol eum products transit any State other than Iraq, the
Executive Secretary will obtain a satisfactory |egal opinion attesting to such
immunity fromthat State or, if he deens it appropriate, may enter into any
agreenment with that State providing for such inmmunity. Upon transfer of title
to the purchaser, the petroleum and petrol eum products will not be subject to
garni shment by Iraq's creditors.
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13. These arrangenents are designed to permt normal commercial marketing of
Iragi petrol eum and petrol eum products once sanctions are lifted, while both
ensuring that the Conpensation Fund receives all the paynents it is due and
protecting the petrol eum and petrol eum products and the sal es proceeds from
garni shment by Iraq's creditors. The Escrow Account and Conpensati on Fund
will be immune from garni shnment. Paynents that purchasers owe the Escrow
Account will not be subject to garnishment since the paynent will be owed to
t he account and not to Iraq.

Moni tori ng

14. The monitoring systemis to be inplenented with the greatest possible use
of existing commercial mechanisns and with a view to inposing the m ninmm
burden on normal conmercial activity that is consistent with ensuring paynents
to the Conpensation Fund.

15. The Executive Secretary is requested to hire Conm ssion agents to nonitor
the flow of petrol eum and petrol eum products at appropriate points, including
any functioning |loading termnals and at neters situated at the Iraqi border
in any functioning pipeline running into a neighbouring State. Before any

| oadi ng, Comm ssion agents will check that the contract or barter transaction
agreenment has the approved content, that the letter of credit has the approved
formand content, and that the transaction contains no indication of fraud.
Thi s paragraph woul d not apply to truck shipnents; the Conm ssion would
essentially rely on the assistance of the Custonms authorities in lraq's

nei ghbouring States to assist in the nonitoring, but would have the authority
to make spot checks.

16. Conmi ssion agents will also check that the pricing is within an
acceptabl e range of the market price as determ ned by the Executive Secretary,
Wi th expert assistance, taking into account other relevant transactions, the
comrerci al usages of the parties to the particular transaction, and other

rel evant circunstances. |f the Conm ssion agents determ ne that the contract
price is below the acceptable range for petrol eum or petrol eum products that
have been | oaded and’ shi pped, the Executive Secretary will notify the Escrow
Agent of the additional anmpunt needed to cover the resulting shortfall in
contributions to the Conpensation Fund. The Escrow Agent will transfer such
addi ti onal anpunt to the Conmpensation Fund out of other funds passing through

the Escrow Account. Comm ssion agents will have authority to prevent | oading
and shipment if these matters are not in order. In accordance with standard
practice in the industry, the parties to the transaction will be required

to provide a report froma recogni zed i ndependent petrol eum i nspector of
international reputation attesting to quality and quantity. The Comr ssion
agents will provide copies of the contracts, letters of credit and the

i ndependent inspectors' reports to the Executive Secretary, who will maintain
a register of all transactions and of related paynents into the Escrow Account
and Conpensati on Fund.

17. \VWhere the |oading termnal is outside Iraq, the Executive Secretary

is'requested to obtain the assistance of the State where it is located in
conducting the nonitoring and otherw se assisting in the inplenentation of
t he deci si ons of the Governing Council. (Resolution 692 (1991) requested
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all “States and international organizations to cooperate fully with such
decisions.) When Iraq's offshore term nal again becones operational, the
Executive Secretary will nake arrangenents for nonitoring exports fromit.

18. The Executive Secretary will consult with the Secretary-General to draw
on the relevant experience and staff used by the Secretary-General, to avoid
duplication of efforts.

Governi ng Council and Security Council action

19. The Governing Council requests that the Executive Secretary nake all the
arrangenents, consulting with the Secretary-Ceneral as necessary, so that this
system can be inplemented i medi ately when the Security Council takes action
pursuant to paragraph 22 of resolution 687 (1991). The Governing Counci
shoul d, when it reports to the Security Council pursuant to paragraph’ 7 of
resolution 692" (1991), request that in the resolution of approval pursuant to
paragraph 22 the Security Council include the provisions necessary for the
effective inplenentation of these arrangenents, including provisions

(a) reaffirmng the immunity of the Escrow Account and Conpensati on Fund,

(b) “establishing the imunity of the Iraqi petrol eum and petrol eum products
while in transit, until title is transferred to a purchaser, and (c) requiring
that all States take any necessary donestic neasures to inplenment the
arrangenents deci ded upon by the Governing Council for ensuring paynents to

t he Compensati on Fund.



